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ADVERTISEMENT. 

It  is  with  the  highefl:  gratitude  and  refpeft  to  that 
Court,  whofe  proceedings  are  contained  in  the  following 
pages,  that  the  Reporter  thus  publicly  acknowledges  the 
very  great  encouragement  and  afliftance  with  which  he 
has  been  honoured. 

Middle  Temple, 

•4i*  The  Riodn  is  nquifted  t$  obferve^  that  hyfnm  errwrof 
the  pnfs  in  ihi  firji  eJitsoH  §f  ibis  work^  tbi  order  in  wbicb  tbi 
Judgis  diliveredtbeir  refpiitive  opinions  in  tbi  cafe  of  Gibfon  (^ 
Johnfon  V.  Minet  ii  Fe^or,  (voL  i.  p.  569.)  tvas  tranfpofid. 
Jtjbotdd  bavi  been  Jlatidj  tbat  MR.B/utON  Thompson  began^ 
md  tbat  Th£  Lord  Chief  Bason  Eyrb  concluded^  but  as  tbi 
nujiake  could  not  now  be  reSiified  witbout  introducing  con/ufion  in 
tbi  references  and  pages^  it  was  tbougbi  proper  tbus  only  to  give 
petici  of  it. 

JiiLARY  Term, 
^Soi. 
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JUDGES 

OI^  THE  COURT  OF  COMMON  PLEAS 

During  the  period  comprifed  in  this  Volume. 


Right  Honourable  Alexander  Lord  LouoH- 
BOROUGH^  Lord  Chief  Juftice. 

Honourable  Sir  Henry  Gould  Knt* 
Honourable  John  Heath  £(q. 
Honourable  Sir  John  Wilson  Knt, 


CASES 

ARGUED  AND  DETERMINED  riiS: 

IN  THE 

Court  of  COMMON    PLEAS, 

'  Eafter    Term, 

In  the  Twenty-eighth  Year  of  the  Reign  of  George  III. 


Dally  againft  King  {a).  ' 

'TpHIS  was  a  writ  of  right  brought  to  recover  a  dwcUmg-  Awntof 
'^     houfc  and  lands  at  Thorpe   in  Surrey^  tried  at   Croydon,  not^bT"' 
before  Mr.  Jufticc  GwA/,  at  the  Summer  Affizcs  1787.    The  mainuincd 
count  dated  that  "  Maurice  Bailey  was  feifed  in  fee  of  the  prcmi-  mewing 
"  fes  in  queftion,  and  in  the  year  1729  devifcd  them  to  his  wife  V^f^^^ 
«<  Jane  for  life,  remainder  to  his  fon  John  Bailey  for  life,  re-  ta&ngtb^ 
"  matnder  to  his  two  grandfons  Maurice  Bailey  and  John  Bailey  ^^"*nt|, 
*'  in  fee,  who  upon  the  death  of  the  teftator  were  feifed  of  a  re.  Demandant 
««  maindcr  in  fee  in  common.     Jane  entered,  and  was  feifed  by  thranccilor 
•*  taking  the  efplees,  on  whofe  death  John  the  fon  alfo  entered,  ^"*"™  "^vhom 
<<  and  was  feifed  by  taking  the  efplees,    in    whofe  life*time  ^.  whe. 
«<  Maurice  the  grandfon    died  without  heir  of  his   body,  by  j^^^jj^fije 
<*  which  his  brother  John  Bailey  the  grandfon  became  feifed  of  wordi 
«<  the  whole  remainder  in  fee,  who  died  fo  feifed,  and  on  his  what  Wnd 
<^  death  the  faid  remainder  defcended  to  the  Demandant  as  his  foever** 
<<  coufin  and  heir,  in  the  life-timc  of  John  Bailey  the  fon,  who  ly  preceded 
«  afterwards  died,  and  fo  the  Demandant  was  entitled."— P/^a,  "IIl^^"^^" 

'  ea  by  parti* 

<^  protefting  that  the  remainder  in  fee  did  not  defcend  to  the  cnlar  de- 
«  Demandant,  on  the  death  of  John  Bailey  the  grandfon,  alleged  oYJS^rfon*!! 
«'  that  John  Bailey  the  grandfon  devifed  the  faid  remainder  to  his  property, 

**  mother  Rachael  Bailey^  who,  on  the  death  of  John  Bailey  the  remainder 

in  tee  of 
(tf)  [Sec  Dot  d.  BurKut  &  aU  v.  Cbap^      lands,  thoug!i  conneOed  with  words  ap-   lands  vcrt?d 
polt.  pa.  aa;  of  thi«  volome;  and      plicable  to  perfoni*!  tftatc      As  to  the  iotb*^^*^*' 
Smith  &  */..v.  CJiM   &    Ux,  vol    ii.      elfcft  of  the  word  iy?j.v  or  ^/^rri,  fee  alfo  ^^ 

Hi/Jfafl  d.  Ctnifj^cr  v.  Marten,  Term  Rep. 
B.  K.  vol.  X*  p.  411.  and  Futcier  v. 
Sm'tton,   Term  Rep.  ^.  R.  vol.  2.  p. 

\  ^^fon. 


p.  444  i  in  which  cafes  the  words 
•*  c<biteof  what  kiod  focver,"  and  •«  tef- 
''  ttmentary  efUte/*  in  a  refiduary  devifc, 
were  held  fafiicicnt  to  carry  the  fee  of 

Vol.  L 


CASES  IN  EASTER  TERM 

1788.  •  "  M%  was  feifed  by  taking  the  rfplccs,  £5V."  and  from  her  de- 
duced a  title  to  the  tenant. 

Replication^  travcrfed  the  devife  of  John  Bailey  the  grand/on  to  Ra* 
chael his  mother y  Wr.  Ifluc  on  the  travcrfe. — Vcrdift  for  the  de- 
mandant, fabjcft  to  the  opinion  of  the  Court  on  the  following  cafe : 

The  will  of  John  Bailey  the  grand/on y  made  in  the  year  i756» 
was  in  the  following  words ; 

*«  I  give  to  my  mother  Rachael  Bailey^  all  that  freehold  mef- 
**  fuagc,  tenement,  or  dwelling-houfe,  orchard,  garden,  and  all 
«<  other  the  appurtenances  thereto  belonging,  fituatc  at  Tlm-pe^ 
*'  now  in  the  occupation  of  A,  B.  as  alfo  two  acres  of  arable 
<<  land  lying  in  the  common  field,  as  alfo  the  (lock  of  corn, 
«*  grain,  hay,  goods,  chattels,  and  effc£ls  or  e/iate  of  what  kind 
**  foevery  alfo  all  other  the  utenfils  of  hufbandry,  which  fliall  be 
«*  found,  or  be,  in  the  dwelling-houfe  or  farm  which  I  now  rent 
'*  of  my  father  y  fituate  in  Thorpe  aforefaidy*  (this  was  tlvc  eftate 
in  queftion  in  which  he  had  the  remainder  in  fee)  "  as  alfo 
•*  all  that  freehold  mcfluagc,  tenement,  or  dwelling-houfe, 
*«  orchard,  garden,  and  all  other  the  appurtenances  thereto  be- 
««  longing,  in  I'hcrpe  aforefaid,  late  in  the  occupation  of  B.  C. 
•«  to  her  folc  ufc  and  behoof,  and  to  her  heirs  and  affigns  forever.** 

On  this  cafe  the  qucftion  was,  whether  the  words  "  e/late  of 
•*  what  kind/oever/*  as  they  were  infcrted  in  the  devife  of  divers 
particulars  of  perfonal  property,  "  were  fufficicnt  to  pafs  the  re- 
"  mainder  in  fee  vcfted  in  the  tcftator  ? '* 

This  was  argued  in  Michaelmas  Term  1787,  when 

Hilly  Serjt.  for  the  tenant,  contended  that  the  word  eflate 
paflfed  all  the  intereft  which  the  teftator  had  in  the  premifes  — 
That  he  meant  to  difpofe  of  real  property,  bccaufe  there  are  real 
cftates  exprefsly  devifed  to  his  mother,  both  before  and  after 
this  devife.  Though  the  word  efate  be  coupled  with  an  enu- 
meration of  perfonal  property,  yet  the  fenfe  of  it  cannot  be  re* 
(trained  to  fuch  property,  uniefs  the  whole  will  be  fo  re  drained, 
which  it  evidently  cannot  be,  as  there  is  a  fpecific  dcfcription  of 
real  property. 

Bond^  Serjt.  for  the  demandant,  argued  that  the  words  **  eftate 
<*  of  what  hindfoevety*  followed  by  the  words  "  all  other  uten- 
♦*  fils  of  hufbandry,"  and  preceded  by  an  enumeration  of  perfonal 
property,  could  never  be  intended  to  give  any  real  property,  much 
lefs  a  remainder,  which  the  teftator  does  not  appear  to  have 
had  in  his  contemplation.    He  cited  Cro.  Car.  447.     12  M^d. 

594- 
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594.  Precede  in  Chanc.  471-     Noy  48.      i  Eq.  Caf,  Abr.  211.      1788^ 

Sir  r  Raym.  45  ^  14  Vi/u  Abr.  277.  2  -/^/i.  102.    Cowp.  238.,  . . 

as  relating  to  this  point*  Datly 

ITic  Court  fecming  inclined  to  adopt  this  argument  urged  by     ^^^^ 
Bond, 

Hill  moved  in  arreft  of  judgment,  on  the  ground  that  the  de* 
mandant  appeared  to  be  a  purchafcr,  and  had  not  counted  on  an 
uSuidfeifin  of  the  perfon  from  whom  he  claimed. 

In    this    term,     Bond   (hewed    caufe    againft    the    rule,— 

arguing  that  it  appeared  on  the  record,  that   the  demandant 

chimed  on  eftate  in  fee-fimple  which  was  fuf&cicnt  in  a  writ 

of  right.     His  claim  was  founded  on  the  ftifln  and  will  of  Mau^* 

rice  Btuley^  and  the  fcifin  of  the  feveral  tenants  for  life  under  the 

will,  bj  whofe  death  the  edate  had  devolved  on  him,  as  heir 

of  John   Bailey   the  grandfoii.     He   could  not   count   in    the 

ordinary  form,  alleging  the  taking    of  efplees,    in  John  Bailey 

the  grandfon,  who  was  only  feifed  of  a  remainder,  and  had  not 

aftually  taken  the  profits,  neither  could  he  claim  under  John 

Baiiey  the/on^  who  was  only  feifed  for  life.     He  hat  therefore 

ftatcd  his  claim  agreeably  to  the  truth,  and  to  the  general  form 

of  the  writ  found  in  the  regifler,  viz.  he  has  claimed  the  land 

**  as  his  right  and  inheritance**  generally,  and  has  then  fliewn 

his  title  by  a  fpecial  count.     This  cafe  of  a  general  writ,  and 

fpecial  count  was  frequent  in  the  old  law.     ^ro.  tit.  General 

Briefs  pi,  13.— In  Co.  Litt.  52.6.  it  is  faid  that  an  aflion  of 

wafle  lies  againft  a  tenant  for  half  a  year,  but  in  that  cafe  the 

writ  muft  allege  a  term  for  years,  being  the  only  form  in  the 

Kgiftcr.     The  words  •*  right  and  inheritance"  mean  only  a  fee- 

fimplf,  which   is  enough    to  fupport  a  writ  of  right.      Fitz. 

Hatur.  Brev.  p.   I.     It  is  equally  a  fee-fimple,  whether  it  be 

by  defcent  or  purchafe,  and   being  a  fee-fimple,  it  is  an  inherit 

tuce.     It  appears  from  Litt.  f.   i.  that  a  perfon  claiming  by 

purchafe  as  well  as  defccnt,  may  allege  the  eftate  to  be  his  ;/j- 

hmtanccM     In  one  fenfe  the  demandant  is  a  purchafcr,  being  the 

^ppnntee  of  the  ejlate  under  the  Statute  of  Wills  (/i),  and  coming  in 

die  place  of  the  heir.     He  is  "  kceres fiElus ^*  and  ftands  in  a 

Ctuation  unknown  in  the  law  at   the  time  when  it  was  firft  de* 

cided,  that  the  demandant  in  a  writ  of  right,  muft  claim  on  his 

own  fcifin,  pr  that  of  his  anceftor  or  predeccflbr.     The  Statute 

of  Wills  having  put  the  devifee  in  fee  in  the  place  of  the  heir  by 

dcfceot|  but  having  given  him  no  fpecific  remedy  to  recover  the 

(«}  %i  Htn.  S.  €.  XOb 
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1788.  intcreft  dcvifed  to  him,  the  old  remedy  which  was  ufcd  iu  fiiuilar 
'  cafes,  muft  be  (haped  to  the  cafe  of  a  devife,  and  the  devifcc 

asairtji  muft  bc  allowcd  to  found  his  claim  on  the  Jeiftn  of  his  devifor^ 
King.  \^  ^^  fame  manner  as  the  heir  by  defcent^  docs  on  xht  feiftn  of 
his  anceflor.  This  aflion  in  -the  prefent  cafe  arifes  from  the 
fahnc  neccflity,  and  bears  a  llrong  refemblance  to  the  writ  ex 
gravi  quereldj  which  was  brought  where  lands  were  devifable  by 
cuftom,  in  which  the  devifee  ilatcd  xhtfeifin  of  the  dev'ifor^  and 
the  devife  to  himfelf  as  his  claim  to  recover.  F.  N.  B.  459. 
But  when  the  right  to  devife  lands,  which  was  before  good  only 
by  fpecial  cudom,  became  general,  no  better  form  of  adlion 
could  be  framed,  than  that  which  was  ufed  in  fimilar  cafes. — 
The  vrrit  fx  gravi  querela,  could  not  be  brought  in  the  prefent 
cafe,  being  founded  on  the  fpecial  cullom  of  fome  city  or  bo- 
rough, and  only  triable  before  the  mayor  or  bailiff  of  the  place, 
Termes  de  la  Ley  258. 

Where  the  law  regulates  the  forms  of  aflions,  by  pi-efcribing 
Certain  previous  requifites,  it  does  not  adhere  fo  rigidly  to  the 
rule,  as  to  deprive  a  party  of  his  fubftantial  right,  through  a 
mere  defe£l  of  fuch  formal  requifites.  The  adion  of  quare 
smpedit  is  founded  on  a  prior  prefentation  of  the  party  bringing 
it,  his  anceftor,  or  of  thofe  whofe  eflate  he  has  s  but  in  cafes  of 
jicccffity,  this  requifkc  is  difpenfed  with.  F.  N.  B.  78.  If 
this  be  allowed  in  quare  impedii,  a  like  neceflTity  (liould  prevail  in 
the  prefent  cafe.  Otherwife  the  clear  right  of  a  devifee  in  fee. 
fimple  would  bc  defeated  by  an  adverfe  pofleffion. 

But  even  if  this  objeftion  were  well  founded,  it  is  waived 
by  the  tenant  having  pleaded  in  bar.  If  the  count  be  defeclive, 
it  muft  be  on  account  of  a  variation  from  the  writ,  either  in 
fubjlnnce  or  inform.  Now  it  has  been  (hewn  not  to  have  varied 
in  fi/lflance,  and  if  it  be  only  infortjif  tliat  ought  to  have  been 
pleaded  in  abatement.  But  it  does  not  vaxy  even  in  form,  fince 
the  count  may  particularize  what  was  general  in  the  writ.  The 
tenant  therefore  ought  not  to  be  permitted  after  verdid  to  cavil 
at  the  form  of  the  count  which  difclofes  an  undoubted  title  to 
the  lands  demanded,  and  fupports  the  allegation  of  the  original 
writ. 

Hi/l,  for  the    tenant,    contended  that  wherever  it   appears 

that  the  plaintiff  is  not  entitled  to  his  adlion,  no  pleading  over, 

nor  verdi£l  can  cure  the  defeA.    That  it  was  clear  on  this  count, 

that  the  whole,  cftatc  of   Maurice  Bailey  the  grandfather  wa« 

7  dcvifed  i 
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devifed  ;  no  reverter  was  left  in  him.  Both  the  grandfons  took 
.  by  purchafe,  the  only  way  in  which  they  could  take ;  an  cftate 
for  life  bein';  limited  to  the  father,  with  remainder  to  them  in  ^^\^J 
fee.  But  no  purchafer  can  maintain  an  ad^ion  in  which  he  muft  Kiuq. 
count  on  ^feifm  in  the  ancefior ;  for  a  feifin  in  the  anceftor  means 
only  a  feifin  in  the  perfon  from  whom  there  is  a  defceut.  Neither 
can  the  demandant,  in  the  prefent  iriilance,  maintain  his  action, 
not  being  able  to  (hew  an  anualfeifm  in  the  devifee  under  whom 
he  claims. 

Per  Curiam,  In  order  to  maintain  a  writ  of  right,  the  dc» 
m«ndant  mufl  (hew  an  actual  fciiin  either  in  himfelf  or  his  an« 
ccllor,  by  taking  the  ifplees.  The  prefent  cafe  has  neither  of 
thcfe  requidtes.  The  demandant  does  not  ilate  that  cither  he 
or  John  the  grand/on^  under  whom  he  claims,  were  tstK  fo  feifed. 

Judgment  arrcfted. 


Beavan  againji  Delahay  and  Lewis, 

TS  EPLEVIN — for  taking  corn  on  the  20th  of  September  1784,  ^  cuHom 

at  Peterchurch  in  the  county  of  Hereford*  ****'•  '*- 

Avowry  and  cognizance — Locus  tn  quo  part  of  certam  lands,  leave  his 

U.\  of  which  the  avowant  Delahay  was  fcifcd  in  fee,  and  which  *^»y-.i?o*"5 

^  '  crop  in 

he  clemifed  on  the  2d  9f  February  1780,  to  one  Jni/lam  Beavan  thebwns 
for  one  year,  and  fo  from  year  to  year  as  long  as  both  parties  iJ^^l^^^ 
foould  pleafe,  at  the  rent  of  168/.  payable  half  yearly.     William  certain  time 
Beavan  entered  on  the  3d  of  February  1780,  and  continued  in  leafc  ircx- 
poiTclDon  ////  the  ^d  of  February  1784,  ivhen  the  demife  ended,  pircd,  and 
Within  the  pariih  of  Peterchurch  an  ancient  cuftom.  That  every  quitted  thr 
tenant  and  farmer  of  any^ands,  under  any  demife,  from  year  to  f/*''o^j"* 
year,  at  the  will  of  the  parties,  (liaU  have  to  his  own  ufe^  and  reap  and  the 
at  feafbnable  and  proper  times,  his  aiuay-going  crop,  that  is,  all  ^IJ,^  t^c^ 
the  corn  growing  upon  the  faid  lands,  which,  before  the  expira-  com  fo  lift, 

r   r     ^  ,      ,     .  r  .       r     i  .  r  for  rcnt  ar- 

tion  of  fuch  term,  hath  been  town  by  iuch  tenant  and  farmer,  rear,  atttr 
upon  any  part  of  fuch  lands,  being  arable  land,  not  exceeding  one  '^i^^''%i]r,'d 
third  part  of  the  arable  lands  fo  held  under  fuch  dernife,  and  from  the 
which  hath  been  left,  (landing  and  growing  upon  fuch  lands  at  tM>nTi  ?hc 
the  expiration  of  fuch  term;  and  alfo  depo/it  fuch  away-going  temirrno-. 
i:ropf  when  reaped,  in  the  barns  and  out^houfes,  if  any  fuch  there  ing  t:tflj. 
//,  parcel  of  fuch  demifed  prem'tfes  convenient  in  that  behalf  a*id  ^^''\^  '^"^^ 
ihrefif  the  fame  there^  and  keep  the  fame  in  the  grain  there  thru  ?  J 

B  3  ^fy'f^gf 
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1 7 88.      ^^Ifi^S^  in  fuch  barns  and  ouUhoufeSy  until  the  firjl  day  of  May 
next  after  the  reaping  of  fuch  corn.     On  the  I  ft  of  Auguji  1784, 


BVAVAN 


a'rVnfl^     /F/7//<?fW  Beavan  the  tenant  reaped  his  afvay-going  crop^  and  placed 

Dii  AHAT    and  depofited  the  fame  in  the  f aid  places  in  tvhichj   &c.  being  the 

other."     barns  and  out^houfes  parcel  of  the  faid   demifed   premifcs,  and 

kept  it  there  till  the  faid  time  when,  Wr.  which  was  before  the 

I  ft  of  May  next  after  the  reaping  of  the  fame,  under  the  cuftom 

—rent  arrear,  diftrefs,  Wr. 

Plea  in  bar — protefting,  no  fuch  cuftom,  confefles  that  the 
demife  ended  on  the  2d  of  February  1784,  but  fays  that  the  faid 
goods  and  chattels  were  taken  and  diflraincd  afier  the  expiration 
of  fix  calendar  months  next  after  the  end  and  determination  of  the  faid 
demifcy  £5*r. 

To  this  there  was  a  general  demurrer. 

Lawrence^  Serjt.  in  fupport  of  the  demurrer,  argued  that  aU 
though  the  diftrefs  was  taken  after  fix  months  had  elapfed  from 
the  determination  of  the  demife,  yet  the  landlord  bad  a  good 
right  to  diftrain.  The  cafe  in  Keilway.^6.  a.  is  an  exprefa 
authority  in  point. — The  tenant  had  an  interejl  in  the  pre- 
mifes  upon  which  the  diftrefs  was  fo  taken,  by  the  cuftom  of 
the  country.  By  the  Feudal  Law,  non-payment  of  rent,  and 
non- performance  of  feryices  occafioned  ^  forfeiture  of  the  feud. 
But  in  procefs  of  time,  the  remedy  by  diftrefs  was  fubftituted 
lieu  of  forfeiture.  {Gilb.  Law  of  Repl^iuy  *,  3.)  Wherever 
therefore  a  forfeiture  might  be  incurred,  ^hcre  a  diftrefs  might 
be  taken,  In  the  prefent  cafe  (he  tenant  might  have  forfeited, 
by  feveral  means.,  the  intere(l  which  the  c\iftom  gave  him,  and 
being  fo  liable  to  forfeiture,  bc  wj^s  alfo  liable  to  diftrefs.  In 
I  RoL  yibr,  670.  pl^  10,  it  is  laid  down,  that  the  landlord 
cannot  diftrain  after  the  end  of  the  term>  becaufe  there  is  no 
privity  of  eftate  between  him  and  the  tenant,  but  this  admits, 
that  where  there  is  fuch  privity^  a  diftrefs  may  be  taken  \  and 
in  the  cafe  before  th^  (:ourt  there  is  fuch  privity  by  the  operation 
of  the  cuftom.  In  the  cafe  of  Stanfill  v.  HicteSy  1  Ld.  Raym. 
Z^o.  it  was  determined,  that  there  could  be  no  diftrefs,  where 
the  tenant  had  different  interefls  in  the  eftate,  which  iniplies, 
that  where  the  interefts  of  the  tenant  arc  the  fame,  the  landlord 
has  a  right  to  diftrain  j  here,  there  is  a  continuation  of  the 
fame  interefts  the  cuftom  of  the  country  extending  the  term  till 
the  d*iy  fpecified.  That  fuch  a  cuftom  is  good  appears  from 
JT/W^wtfr//^  V,  D(illifon^  Dougl.  201.  aqd  the  cafe  of  Lewsv, 

}^  flarris^ 
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UarrUf  tried  before  Cliief  Baron  Siynnfr,  zt  Here/or  J  Summer     lygS 
affizcs  1778  {a). 


Kerby^  Serjr.  contended  that  the  avowry  was  inconfiftent,  as      tfj^^n/ 
ix  dates  the  term  to  have  ended  on  the  ad  February  1784,  and  ^^^^^.^^JJ^ 
that  until  that  time  the  tenant  continued   in  pofTeiTion;  and      other. 
£ets  up  a  cudom  that  he  (hould  keep  pofleiTion  of  the  bams, 
Isfc.  for  the  putting  in  his  corn  till  the  firft  of  May^  after  the 
reaping  of  the  corn.— By  the  ilatute  8  Anne^  c.  14.  /.  6.  a  power 
is  given  to  landlords,  which  they  had  not  at  common  law,  to 
diflrain  after  the  expiration  of  the  term  granted,  but  it  is  ex-  ^ 

prcfsly  limited  by  the  7th  hCtion,  to  the  period  of  fix  months 
after  fuch  expiration.  In  the  prefcnt  cafe  it  appears  by  the  avow- 
aot's  own  Qatemenr,  that  the  diftrefs  was  taken  contrary  to  the 
fiatute,  being  long  after  fix  months  had  expired  fubfequent  to 
the  determination  of  the  demife.  ^ 

The  cafe  in  Keilway  ought  to  have  little  or  no  weight,  as  it 
has  been  contradifted  by  the  legiflature  in  the  8th  of  Anncy  and    ' 
as  it  appears  to  have  been  againll  the  opinion  of  two  judges  of 
the  court  in  which  it  was  decided.     It  is  alfo  an  anonymous  cafe, 
and  does  not  fliew  upon  what  occafion  it  came  before  the  court. 

The  cafe  of  JFig/efwortb  v.  Dallifon  proves  only  the  goodnefs 
of  a  cuftom  to  take  away  an  oflT-going  crop  after  the  expira* 
tion  of  the  term ;  it  does  not  eftablifli  a  right  to  diftrain  fix 

{s)  Leah  V.  Uarns,  Summer  A/Ttzes  4t  Jiinfordy  before  Chief  Baron  SAjnner,  1778. 

Trover  for  a  quantity  of  wheat — PlainClfF  proved  the  taking  and  converfion.— 
Dcfiendax^  juft.fied  under  a  diftrefs  for  rent.  The  dlArefs  was  made  in  Ma/rb,  the 
Term  having  ended  the  CaiuiUmas  twelve,  month  before;  but  it  was  during  the 
time  the  wheat  was  in  a  bam,  part  of  the  demifed  premifes^  and  alfo  during  the 
time  allowed  by  the  cuftom  of  the  country  to  the  off. going  tenant  to  get  in  and  dif- 
pofe  of  his  off-going  crop. 

Kcnym,  for  the  defendant,  mfifted,  that  the  tfnant*s  right  to  thefc  advantages 
was  a  continuance  of  hic  term  in  that  part  of  the  lands  to  which  it  extended,  and 
WW,  as  it  were,  an  excrescence  of  his  term.  .Therefore  the  diftrefs  was  durmg  the 
term,  though  more  than  fix  months  after  it  had  expired  in  the  reft  of  the  farm. 

Beartrift  infifted,  for  the  plaintiff,  that  it  was  bad  by  common  law,  and  not 
within  the  ftatute  8  Amwt^  r.  14*  /.  7. 

Chief  Baron  SxTinicxt.— The  queftion  is  new  to  me ;  I  muft  refort  to  the  reafon 
of  the  thing.  The  tenant  enured  originally  on  part  only,  and  could  not  have  the 
benefit  of  the  reiidue.  During  his  right  to  continue  he  was  immediate  tenant,  and 
eould  have  maintained  trcfpafs  while  his  cuftomary  right  continued.  (<*  He  offered 
**  Beannfi  a  cafe  iior  the  opinion  of  th^  Court,  but  the  matter  being  of  fmall  value, 
**  it  was,  with  Keiyon*%  confent,  referved  for  his  further  confideration^  and  the 
f*  Plainti^  had  a  verdi^  ftibje A  to  his  opinion.**) 

He  afterward)  fontinued  of  the  iame.opinioni  and  a  nonftiit  wm  entered. 

B  4  months 
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1788.     months  after  the  term  has  expired,  againft  the  exprefs  authority 

•^ of  an  aft  of  parliament,  nor  does  it  authorife  a  tenant  to  keep 

agMitft  poiTefiion  of  a  barn,  (s'r.  after  the  expiration, 
and  An-  ^hc  cafc  of  Le*iuis  v.  Harris  was  trover  by  the  tenant  againft 
ether.  the  landlord,  in  which  the  tenant  claimed  to  hold  the  prcmifes 
beyond  the  term,  who  ought,  therefore  to  fubmit  to  all  the 
powers  which  a  landlord  has  orer  a  tenant.  There  the  Chief 
Baron  went  into  the  equity  of  the  cafc,  faying,  that  as  the  te;iant 
did  not  come  into  pofTtflTion  of  part  of  the  prcmifcs,  till  after 
the  commencement  of  the  term,  it  was  but  juft  that  he  (hould 
continue,  after  it  ended.  At  beft  that  was  a  mere  fiifi  prius 
decifion,  which  appears  to  have  been  acquiefced  in,  becaufe  the 
value  of  the  corn  was  too  fmall  to  hazard  any  further  expence. — 
The.  cafe  of  &tanfill  v.  Hides  is  ftrongly  in  favour  of  the  prcfent 
PlaintitT,  which  lays  it  down,  that  where  the  tenant  has  two 
intcrefts  in  the  premifes,  no  diftrefs  can  be  taken.  Here  the 
tenant  had  two  different  intcrcfts,  one  ariCng  from  the  demife, 
and  the  other  from  the  cuftom,  fuppofing  the  cuftom  to  be  good. 

Lawrence  in  reply. — The  term  was  continued  by  the  cuftom 
of  the  country  till  the  ift  of  May  after  the  harveft ;  and  if  it 
continued  for  one  purpofe,  it  muft  alfo  continue  for  every  other. 
As  the  tenant  might  hold  pofTcilion  of  the  barn,  ^r.  fo  all  the 
rights  of  the  landlord  attached  upon  him,  and  with  thofc  rights, 
that  of  diftrefs. 

The  Court  took  a  few  days  to  conflder,  after  which 

Lord  Loughborough  delivered  their  opinion  as  follows: 
— A  few  fhort  principles  are  fufficient  to  determine  the  prefent 
cafe.  If  by  tacit  confent  of  the  landlord  and  tenant,  the 
contrail  between  them  continues  beyond  the  time  for  which 
they  originally  contrafted,  all  the  rights  and  properties  belong- 
ing to  the  original  ccntraA,  muft  alfo  be  continued.  It  has  been 
often  determined,  that  if  there  be  a  leafe,  and  after  the  deter- 
mination of  it  the  tenant  holds  over,  he  muft  hold  upon  the 
terms,  and  liable  to  all  the  conditions  and  covenants  of  the  leafe. 
The  rights  therefore  of  the  landlord  muft  in  fuirh  cafe  continue. 
Now  it  is  not  material  whether  the  intereft  and  connect  ion  be- 
tween the  landlord  and  tenant  be  extended,  by  fuch  holding 
over,  or  by  the  operation  of  a  cuftom  like  the  prefent. 

I  have  feen  Sir  John  Skynnerf  and  confulted  him  on  the  cafe 
of  Lewis  v.  Harris y  which  I  find  was  corre£lIy  ftated  at  the  bar.. 
On  that  cafc  he  took  the  opinions  of  all  h;s  brethren  of  the 

E^tclvcqucr 
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E^heqaer,  who  agreed  with  him  in  his  decifion,  which  was  ac-^     1788 
quiefced  ia^  and  never  afterwards  called  in  queiUon. 


Judgment  for  the  defendants.      Ig^ 

1^——  Delahat 

Thorold  again^  Fisher  (A).  other?' 

•TnHE  rule  to  bring  in  the  body  expired   on    Saturday  the  Though  the 
^     19th   of  Jpril,     on   Monday  the    21  ft,    defendant's  baU  r^\^j^';^"5 
were  juftified  5 — On  the  fame  day  Rutmington^  &?rjt.  moved  for  has  expired^ 
and  obtained  an  attachment  againft  the  (heriff  for  not  bringing  defendant 
in  the  body.— On  a  fubfequcnt  day  Bond^  Serjt.  obtained  a  rule  i"?^^** 
to  (hew  caufe,  why  the  attachment  fliould  not  be  fet  afide  with  thepimnfif 
cofls. — Runnington  now  (hewed  caufe,  contending,  that  by  the  ^^"  ^ 
known  practice  of  both  this  Court,  and  the  King's  Bench,  as  ment 
foon  as  the  rule  for  bringing  in  the  body  expired,  immediately  £heri^/it 
the  fheriflF  was  in  contempt  and  fixed,  and  that  the  defendant  is  in  time 
could  flot  afterwards  put  in  bail  without  fpecial  leave  from  the  th/IitLcli- 
Courts — To  this  Bond  anfwercd,  that  the  bail  were  juftified  "**"^ 
before  the  attachment  was  moved  for,  which  was  therefore  irre- 
gular.    The  Court  referred  to  the  prothonotary  as  to  the  prac« 
ticc,  who  faid,  <«  That  though  the  rule  for  bringing  in  the  body 
*<  bad  expired,  yet  if  the  defendant  juftifits  his  bail  before  the 
<«  Plaintiff  moves  for  an  attachment,  the  (hcriff  is  not  liable  to' 
*^  the  attachment." 

Rule  abfolute  with  cofts. 

on  a  fusrcqucnt  day,  though  before 
an  attichnricnt  be  moved  for  againd 
the  fVtcr.ff.-— See  in  affirmance  of  the 
Praaice  ojf  the  Court  of  C.  I>.  WeddaU 
V.  Bcrgcr-^  and  fyu'Jiams  v.  fyaterftli 
M.  ^9  G.  3.  Bof.  &  Ful.  3x5.  334J 
and  Mr.  J.  BuUer*s  obfwTvation  in  the 
latttr  caic.] 


{a)  [The  praSice  of  the  court  of  K.  B. 
differs  In  thii  instance  fiom  that  of  the 
Court  of  C.  P. }  and  fo  it  waK  iiated  in 
R.  ir.  MMliJcx  iShcrg),  M.  39  G.  3. 
Term  Rep.  B,  R,  vol.  S.  p.  29.  wlitrc 
tbe  Court  of  K.B.  held,  tliat  if  i\\c  [hc- 
riff be  once  in  contempt  for  not  brine- 
jDg  in  the  body,  that  contempt  is  not 
pureed  by  the  defendant's  furrenderin; 


Fano  againji  Coken. 
rpHE  defendant   was  ferved  with  a   claufum  fregti  return-  The  return 

able  in  four  weeks  from  Eafter  Day.     The  r<?turn  day  was  ^^y^^^. 
Sunday^  April  aoth.     The  diefend^nt  not  appearing  on  the  IVed-  git  and  the 
nefday  following,  the  plaintiff  on  the  Thurfday  fucd  out  a  dif  piZ'lre' 
tringas.      On  that  day  the  defendant  entered   an  appearance.  *>oth  rcck- 
On  Friday  morning  the  plaintiff's  attorney  levied  40/.  under  ^^V 
the  dijlringai,  on  the  defendant's  goods,  difference"* 

Kerhy,  Sent,  obtained  a  rule  to  (hew  caufc'why  thrfe  iffues  ^ix^^^i*" «»»« 

'  ^  '  return  day 

ibould  not  be  repaid  to  the  defendant  v.ith  codsj  on  the  ground  be  on  a. w- 

that  '^''ro''*'^y 
^"*^  oihci  day. 
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1788.     ^t  the  return  day  being  Sunday^  the  defendant  had  till  Tiur/day 

"■'  to  appear,  and  as  the di/lringas  iflued  on  that  day^  it  was  irregular. 

sg^ltft  To  this  it  was  anrwered,  that  by  the  uniform  praftice  of  the 

Cove  IT.     court,  the  defendant  was  bound  to  appear  within  fout  days  of 

the  return  of  the  writ,  which  are  inclufive  both  of  the  return  day 

and  the  quarto  die  pqft^  and  that  Sunday  was  to  be  confidered  like 

any  other  return  day. 

The  Court,  after  confulting  the  fccondarxes  as  to  the  praflice, 
were  of  opinion  againft  the  defendant. 

Rule  difchargedt 


Cooke  againji  Dobree. 
AnaiWavit    JT'ERBT^  Serjt.  moved  to  difchargc  the  defendant  out  of 
b^moft  cuftody,  and  to  deliver  up  the  ball  bond,  on  entering  a  com- 

ihrw  how  mon  appearance,  there  being  a  defect  in  the  aflSdavit  to  hold  to 
arofe.  The  bail.— The  affidavit  was,  that  the  defendant  was  indebted  to  the 
not'fta'^*"  plaintifF  " /«  the  fum  of  500/.  and  upwards:'— Tht  objcaion 
proceedings  wa§,  that  it  did  not  appear  how  the  debt  aro/e.^-^On  this  the 
ifcftndaflr  court  granted  a  rule  to  fhcw  caufe — He  then  prayed  that  the 
tjiitiie  debt  proceedings  might  be  (laid  in  this  a£lion,  till  the  debt  and  cofls 
recovered  in  two  Other  adions  for  which  the  defendant  had  obtained 
by  him  in  a  j^igment  againft  the  plaintifF,  (hould  be  paid.— This  was  prayed 
tjon  againft  upon  an  affidavit,  dating  the  judgment  in  thofe  a£lions,  that  the 
tl^bewid.  ^Icfcndant  had  never  fincc  their  commencement  had  any  deal- 
ings with  the  plaintifF,  and  that  the  prefent  adion  was  founded 
on  the  fame  circumftances  with  thofe  others.— But 

The  Court  refufed,  faying  that  they  could  not  on  motion  try 
the  merits  of  the  caufe.— 

Bondt  Serjt.  then  propofed  a  fupplemental  affidavit,  on  the 
part  of  the  plaintiff,  which  was  alfo  refufed,  and  afterwards  the 

Rule  made  abfolute. 


Ward  againji  Snell. 
Aprifoner    T^EBT  for  the  penalty  olF  the  haleas  cwpHS  aH,  31  Car.  2, 
'"arty"*  ^*  ^* -^  ^*  againft  the  defendant  who  was  keeper  of  CqI- 

icrieved  on    chefter  gaol,  for  rcfufing  the  plaintiff  (being  the  party  grieved) 

rt/^jw^^'  a  *  ^^Py  ^^  ^^^  warrant  of  commitment. 

copy  of  the  warrant  of  commitment  being  refufed  him,  hnvin^  recovered  the  penalty,  is  en« 

titled  (o  c»Jlt' 

Plea 
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Plea  fill  deift.^^Vcfdi6t  for  the  penalty  loo/.  but  no  damages     1788, 
nor  cofts*  ■ 

Marjiall^  Serjt.  having  obtained  a  rule  to  (hew  caufe  why  the   ,  ^^ 
prothonotary  fiiould  not  tax  the  plaintiff  his  co(ls»  and  why  the    Siisll« 
aflbciate  ihould  not  indorfe  them  on  the  pofteaj  argued  in  fup- 
portofit.  , 

That  the  firfl  cafe  which  arofe  on  the  {a)  ftatute  of  Glouctjler 
was  {hi)  Pilfold*%  cafe,  which,  if  it  feem  to  militate  againft  the 
plaintiff  in  this  adion,  has  been  in  great  meafure  contrad|£ied  by 
Ld.  Coke  himfelf  (r),  and  {haken  by  modern  decifions  {d). 

The  prefent  adion  is  not  brought  for  damages,  but  for  a  cer^ 
tain  penalty^  given  to  the  party  grieved.  Now  where  a  ftatute 
gives  a  certain  penalty^  the  party  recovering  fuch  penalty  muft 
glfo  recover  cofts^  becaufe,  as  the  penalty  is  intended  for  a  rr- 
cempence  to  the  party  grie^fed  for  the  damage  he  has  received ;  . 
if  he  could  recover  no  more,  it  often  would  be  in  vain  to  fue, 
fince  his  cofts  would  espce^d  the  penalty.  But  where  a  ftatute 
gives  no  certain  penalty  but  only  damages^  fuch  ftatute  is  intro- 
duf^ive  of  a  new  law,  and  gives  a  remedy  where  there  was  none 
at  common  law,  in  which  cafe  no  cofts  fliall  be  recovered;  the 
reafon  is,  no  certain  fum  being  fpecified,  the  jury  may  give  a 
full  compenfation  in  damages. 

It  is  an  eftabliflicd  rule  of  law,  that  where  a  penalty  is  given 
to  a  party  grieved,  he  (hall  have  his  cofts ;  as  appears  from  Nortb 
V.  Wingsie^  Qro.  Car.  559.-1  Roll.  Abr.  ^f 4.— Eton  v.  Barker^ 
I  Ventr.  133. — Corporation  of  Plymouth  v.  Collins^  CartL  230, 
Company  of  Cutlery  v.  Ruflinj  Skynn.  ^^Z^-^Bellafis  v.  Burbricbe, 
I  Ld.  Raym.  l^2.^Shorev.  Modtfton^  Salk.  2o6.—Greetham  v. 
Inhabitants  of  Theale^  3  Burr.  1723,— Gyw/  (qui  tarn)  v.  &te^ 
pbenfon^  Cook^i  Cafes  ofPraBice  87. 

But  even  admitting  the  authority  of  Pilfold^t  cafe,  yet  the 
plaintiff  may  have  his  cofts,  confiftently  with  that  cafe,  which 
fays,  "  That  where  a  ftatute,  (ince  the  ftatute  of  Qloucejler^  in 
««  a  new  cafe  gives  damages^  the  plaintiff  (hall  not  recover  cofts, 
**  this  being  an  aft  which  freates  a  recompenccy  where  there  was 
^<  none  before.**  Now  the  plaintiff  is  entitled  to  damages  for  the  de* 
tentioo  of  the  penalty,  by  commote  hith  Cro.  Car.  559.  i  Fent.  133, 

W  6  «  I.  r.  I.  (*)  10  Rtf.  1 16.  (r)  a  f/ff.  s8S. 

(<0  fTithmit  ▼.  iM,  %  mtf.  ^U^Jac^n  v.  fnb^lntgnts  of  Ca/ejworth,  Ttrm  JU^. 
^B,K.  vol  I.  f>«7V 
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1788.     before  cited,  which  alfo  (hews  that  he  is  entitled  under  the  very 

— T- terms  of  the  ftatutc  of  Gkucefter^  which  are,  "  This  fliall  hold 

ttgaiiifi  **  P^^cc  where  the  party  is  to  recover  damages.^* 
5niii.  He  might  alfo  have  recovered  damages  at  common  law  on  an- 
other ground  {a).  The  offence  of  obftrufting  bail,  is  puniQi- 
able  at  the  fuit  of  the  party,  as  well  as  by  indidtment.  Now  it 
is  neceflary  for  a  prifoncr  to  have  a  copy  of  his  commitment,  in 
order  to  be  more  fpeedily  bailed^  other  wife  the  habeas  corpus  a£k 
*-  would  not  have  made  it  fo  penal  to  refufe  it ;  the  rcf ufal  there- 
fore is  an  ob(lru£lion  of  bail.  If  a  perfon  in  a  diftant  part  of  the 
kingdom  were  committed  to  gaol  for  a  mifdemeanor,  without 
knowing  the  caufe  of  his  commitment,  and  forced  to  fue  out  a 
habeas  corpus^  in  fuch  a  cafe  he  would  have  been  prevented  from 
being  bailed  -,  for  had  he  known  by  a  copy  of  the  warrant,  that 
it  was  for  a  mifdemeanor,  any  juftice  of  the  peace  might  have 
bailed  him. 

B<mdi  Serjt.  againft  the  rule,   contended,  that  Pilfold*s  cafe 
-    ought  to  be  relied  on  as  law. 

That  cafe  diftinguiflies  ftatutcs  of  addition^  from  ftatutes  of 
creation,  and  lays  it  down,  that  on  thofe  of  the  latter  dcfcrip- 
tion,  cofts  arc  not  recoverable.  That  cafe  ought  to  govern  the 
prefenr.  The  Habeas  Corpus  aft  U  a  creative  not  an  accumulative 
ftatute,  giving  a  nenv  remedy  to  the  party  fuing,  to  which  he 
was  not  entitled  at  common  law.  There  are  no  inftances  of  an 
aftion  at  common  law  having  ever  been  brought,  for  the  injury 
againft  which  that  aft  provides  a  remedy.  If  then  no  aftion  would 
lie  againft  the  Defendant  at  common  law,  the  habeas  corpus  aft 
cannot  be  included  among  thofe  ftatutcs  which  give  cofts,  ac- 
cording to  the  defcription  in  Pilfo!d*s  cafe,  viz.  ^^  fuch  as  increafe 
**  the  damages  and  cofts  given  by  the  common  law"  Nor  docs  the 
prefent  cafe  fall  within  the  Jlat.  of  Gloucefter,  which  gives  cofts 
only  where  damages  were  btJforc  to  be  recovered.  There  is  no 
more  reafon  to  confider  the  habeas  corpus  aft  as  an  aca^mulative 
ftatute^  than-  the  ftatutcs  of  wafte  (^),  or  of  tithes  {c)  \  in  nei- 
-thcr  of  which  cafes  the  party  could  recover  cofts,  till  the  legif- 
lattire  cxprcfsly  interfered  for  that  purpofe.  Where  cofts  are 
meant  to  be  given  together  with  a  penalty  by  a  ftatute,  they  arc 
exprefsly  mentioned,  as  in  the  ftatute  23  H.  6.  c.  14.  for  the 
regulation  of  the  return  of  members  of  parliament,  the  words 
of  which  arc,  "  thefaid  idol,  (the  penalty,  (^c.J  wth  his  cofts 

'(#)  Hawk,  P.C.  90.  (*)  6  E:U  i.  c.  5.  (0  «  &  3  ^<i»  6«  (•  H* 


S»cu.> 
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•«  fpent  in  that  cafe.    So  in  the  (tatute  of  7  y  8  W.  3.  c.  :]•  on  the     1788. 

fame   fubjcA,   cofts   are   diftinftly  given  bcCdcs  the  penalty.  * 

When  therefore  no  mention  is  made  of  cofts  in  a  penai  (tatute,     ^mgmn/ 
it  18  to  be  inferred^  that  the  legiflature  meant  to  exclude  them. 

Lord.  Loughborough  faw  no  reafon  to  doubt  the  authorities 
cited  in  fupport  of  the  plaintifF's  right  to  cofts.  The  ftatute  -of 
Gloucefter  is  a  remedial  ad,  and  ought  to  have  a  favourable  inter- 
pretation. The  penalty  in  the  prefent  cafe  accrues  to  the  party 
grieved  before  aOion  brought,  who  having  recovered  a  debt,  is 
entitled  to  the  cpfts  attending  fuch  recovery. 

Gould,  J.  of  the  fame  opinion— cofts  are  in  the  nature  of  a 
fatisfa£lion. 

This  is  not  a  .popular  a£lion ;  it  is  like  an  adlion  on  a  bond  to 
recover  a  debt  already  due,  a  right  of  aftion  vefts  in  the  part]r 
grieved  as  foon  as  the  grievance  is  committed;  but  it  is  other- 
wife  of  a  common  informer,  who  has  no  intereft  till  judgment. 

Heath  and  Wilson,  Juftices,  of  the  fame  opinion. 

Rule  abfolute  {a) 

{s)  [See  the  opinion  of  the  Court  of 
K-3.  in  Tyte  v.  GUde^  Term  R«p.  B.  R. 
vol  7.  p.  ft6S  \  that  wherever  an  afiion 
is  given  to  the  party  grieved,  by  an  aSi 
JUtce  the  fiattte  ofG/oaa/er,  he  is  entitl.d 


to  cofts  if  he  fueceed,  though  he  hud  na 
remedy  before  fuch  a£i.]— See  alfo  ^Z- 
rioMs  f,  /.  v.  Drrtv,  and  P/jmcutb  {Mayor) 
V.  JFerr'wgf  Wiiles*$  Rep.  391.  440. 
S.P. 


Wallace  againjl  King  and  Others. 

THIS  was  an  adion  on  the  cafe  for  fellinij  goods  diftrained  '^^^T^  ^'" 
*.  .  •    r         n         .         ,  '  .  .      .  ^  not  he  for 

for  rent  m  arrear,  before  five  days  had  expired  next  after  goodi  irre- 

the  diftrefs  was  taken  and  notice  given.    The  declaration  con-  undllrVdi- 

fifted  of  three  counts — The  firft  count  was  for  an  exceflive  diftrefs;  ^r«<s »  >he 

the  fecond»  for  an  irregular  diftrefs ;  and  the  third  was  in  tro-  c«"»? /iV 

ver  for  the  goods  diftrained.  / 19.  having 

Plea,  general  iflue— Not  guilty,  tbat*the 

The  caufe  came  on  to  be  tried  before  Lord  Louzhborouvh  P*"y|«"»"3 

at  the  Sittmgs  after  laft  Hilary  Term  at  Wejlminjlir.  be  deemed 

At  the  trial  it  appeared  that  the  plaintiff  held  three  rooms  of  \h\nS\^^^^ 

the  defendant  King^  in  Oxford-Street^  in  tlie  paiifli  of  St,  Mary-  »?<^  '»^^'i"K 

U'hcnt.     That  three  quarters  of  a  year's  rent  being  in  arrear,  faioVoli 

the   defendant  K'mg^    together  with  the    defendants  Freeman^  the  cafe  to 

Cocper  and  Wenham^  (who  were  affiftants  to  King^)  on  Saturday  grieved  by 

the  i2tb  of  May  1787,  diftrained  the  plaintiff's  goods,  made  Ti.efilV 

days  allowed  b:fore  a  diftrefs  can  be  fold,  are  inclufiie  of  the  day  of  faie.  Slu.  Whether  goods 
^Araio^  in  the  pariih  of  A.  can  he.  appraifed  by  appraifers  fwprn  before  tlie  conftahlc  of  the  pa- 
li/h  of  B-  each  parifti  being  in  the  £une  hundred  tu;  in  different  divifions,  and  each  h;  ving  differ- 
ent cooiUUes  ? 

an 
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1788.     an  inventory,  and  gave  a  regular  notice  of  fale.    On  ThurfJa^ 

■"  aftcnioon,  May  the   17th,    they  removed  the  goods  and  fold 

^^^  them.    The  appraifcment  was  made  by  appraifers,  who  were 

King      fwom  before  one  John  Wood^  who  was  confiaUe  of  the  parijb 

'  of  St,  Georges,   Hanover  Square^    and  not  for  the  parifb  of  St, 

Mary'le'bone\  and  who  was  chofcn  by  the  vcftry  of  St.  George^Sj 

and  returned  and  fwom  in  conftable  at  the  leet  of  the  dean  and 

chapter  of  Wefminfter.     It  was  prdved  that  the  parifhes  of  St, 

*      Mary-le-bone  and  of  St.  George*St  were  both  in  the  hundred  of 

Offulftone  (wUch  has  five  diviGons,  viz.  Holiom,  Finfhury^  Th^ 

Tower ^  Kenftngton^  and  Wefrmnfier)y  but  that  St,  Marj4e*hone  was 

in  the  Holborn  divifion,  and  St.  George*s  in  the  Wefiminfter  divi<ion> 

and  that  no  part  of  Weftminfler  extended  into  the  parifh  of  St, 

Jdaty-k'hone, 

It  was  contended  at  the  trial,  by  Bandy  Serjt.  ift,  That  the 
defendants  could  not  legally  fell  the  dtftrefs  before  Friday^  May 
1 8th,  as  the  party  diftrained  muft  have  full  five  days  to  replevy 
his  goods  in,  next  after  the  diftrefs  was  taken  and  notice  given 
(a).  2dly,  That  the  appraifement  was  not  regular,  not  being 
under  the  infpedion  •*  of  the  conftable  of  the  hundred^  parifb^  or 
place  where  fuch  difirefs  was  taken!* 
'  Lord  Loughborough   thought  thefe   points  proper  to  be 

argued  in  court,  and  alfo  whether  trover  would  lie.  He  there- 
fore diredled  a  verdid  to  be  entered  on  the  count  in  trover  for 
die  value  of  the  goods,  and  that  the  Court  fhould  be  moved  for 
a  rule  to  Ihew  caufe  why  the  verdi£^  (hould  not  be  fet  afide,  and 
a.nonfuit  entered* 

A  rule  to  (hew  caufe  having  been  obtained,  Bond^  Serjt.  argued 
that  the  ftatute  of  2  U^.  i^  M.  (*)  the  firft  aft  whichgavc  land- 
lords  a  power  to  fell  the  tenant's  property,  had,  out  of  mercy  to 
die  tenant^  allowed  him  five  full  days  in  which  he  might  make 
replevin*  In  order  therefore  to  give  efie£t  to  the  intention  of 
the  ftatute,  thofe  five  days  muft  be  reckoned  exclufive  both  of 
the  day  on  which  the  diftrefs  was  taken,  and  alfb  of  the  day  when 
the  fale  was  made. 

But  this,obje£lion  the  Court  over-ruled,  faying,  that  on  the 
Thur/day  afternoon,  five  days  from  the  time  of  (he  diftrefs,  had 
completely  eKpired* 

He  then  argued,  that  where  a  conftable,  without  any  fpecial 
warrant  from  a  magiftrate,  is  intrufted  with  the  execution  of  any 
powers,  either  by  common  law  or  by  ftatute,  he  can  only  exc- 

cute 
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tute  thekn  within  the  parifh  or  diftriA  of  which  he  is  appointed      i^gg. 
conftable.    For  this  he  cited  2  Ld.  Raym.  12961  the  ^eenr. 


T§ole^  I  SaOt.  175,  cafe  of  the  village  of  ChorUjy  Fofter's  Crown  ^^^^"^ 
Law  312)  2  BImc.  Rip.  1135.  Hilly.  Barnes^  and  Blatiierr*  Kmo  - 
Idmp  (tf )>  (tried  before  Lord  Mansfield  on  the  Home  Circuit,  at 
the  Summer  Affizes  1782).  The  defendant,  in  the  prefent  cafe,  ' 
could  not  be  fuppofed  to  have  authority  in  the  county  at  large^ 
a$  he  was  appointed  under  a  particular  franchife,  at  the  leet  of  the 
dean  and  chapter  of  JFeJlminfter.  The  ftatute  2TF.  isf  M.  c.  5. 
dire£U  that  the  overplus  or  the  money  arifing  from  a  fale  of  the 
diitrefs,  (hall  be  left  in  the  hands  of  the  known  officer  of  the 
diftrid,  but  by  no  means  intended  that  a  ftranger  Ihould  inter- 
fere.    If  it  were  permitted  to  the  conftable  of  one  pariQi,  to 

(a)  BUteber  v.  Kemp^  Maldfione  Summer  AfTizct,  1781. 

This  was  an  adion  of  trefpafs  for  entering  the  plaintiff  *s  houfc.  The  defendant  ' 
had  adcd  under  a  warrant  from  a  juftice  of  peace  to  fearch  for  nets,  the  wairant  on 
Viog  produced  was  direAed  to  «  Tbt  nnfM  of  Stiphcme,  /•  Samuel  Carter ^  md  r# 
"  ail  othir  efuri  •/ the  peace  in  the  eouMty  ef  Kimt.^*  fvidence  was  given  that  the  dc« 
fendant  was  boriholder  of  the  hundred  of  Little  Peckbam,  whieh  adjoined  to  the  hun- 
dred of  Sbiphome  in  which  the  plaintiff^s  houfe  wai  iituated. 

Peeiham  for  the  defendant,  contended  that  he  waa  conftable  for  the  county,  and 
canae  within  the  wanrmt,  which  was  dirc&ed  to  all  officers  ofthepeact  in  the  county  of 
Kemt, 

Erfune  and  G.  Bond  for  the  pblntiff  argued,  chat  when  a  juAice  dire^^ed  a  warrant 
generally  to  a  conftabie  of  a  given  diftri^,  and  all  other  peace  officers  within  the 
coottty,  Hvn»  reddendo ft^afniu/is,  to  the  conftable  of  each  diftrid  in  the  councy, 
according  as  the  warrant  might  require  execution  in  any  part  of  the  county.  But  no 
juftice  could  by  fuch  a  warrant  autlioriie  a  conftable  of  one  hundred  to  ad  In  an- 
other, without  fpecially  appointUig  him  fo  to  do.  This  was  a  wife  and  politic  regu- 
latioD,  for  if  the  execution  of  warrants  were  given  to  mere  ftrangen,  force  would 
often  be  repefled  by  force,  and  infinite  mifchief  would  attend  the  departure  from  the 
ancient  rules  oC  local  magiftracy .  If  the  defendant,  not  being  conftable  of  Sbiphorne^ 
had  been  required  to  execute  the  warrant  and  had  refufed,  he  could  not  have  been 
]iim:ihed  for  his  refufaL  He  was  only  a  volunteer,  neither  generally  defcribed  in  the 
warrant  nor  fpecially  named,  and  was  not  entitled  to  notice  under  the  ftatute. 

Lord  Man trixLD.— This  is  a  mott  oojuft  a^lon,  the  plaintiif  having  received  no 
fort  of  damage,  and  the  defendant  having  M&ed  hondfde.  I  therefore  wiibed  mych 
to  get  lid  of  it.  But  the  law  is  corredly  brought  to  my  recoUc^ion,  and  I  am  forry 
to  find  it  with  the  plaintiff.  No  conftable  can  aft  under  a  warrant,  out  of  his 
dJftri^S  it  is  certainly  to  be  taken,  reddendo fniuUfnguRu  I  remember  afunous 
cafe  at  Norwkbf  where  it  was  fo  determined.  The  reafons  given  by  the  counfel  for 
the  plaintiff  are  good  ones  $  they  weighed  with  me  In  the  Nonoicb  cafe.  This  war« 
rant  is  direded  "  To  the  conftable  of  Sbipkome,  to  Samuel  Carter^  and  to  all  o^her 
«*  peace  officers  f  *  the  defendant  is  neither  conftable  of  Stipbome,  nor  Samuel  Carter, 
•nd  the  general  direAion  is  to  be  taken  to  each  within  his  diftrid.  Therefore  as  the 
warrant  was  not  dkcAed  to  the  defendant,  |tf  cannot  juftify  under  it,  and  th«  ' 
plaintiff  imift  have  a  verdia  for  1 1. 

ftep 
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1788.  m'crval  between  the  month  of  March,  when  the  mare  was 
-  fold  to  the  plaintiff,  ^hd  OSlobevy  when  he  fent  her  back  to  the 

^a\rj}  defendant ;  but  it  did  not  appear  that  tlie  plaintiff  had  ever  in 
that  time  acquainted  the  defendant  with  the  circumftance  of  her 
being  unfound.  The  jury  found  a  vcrdift  for  the  plaintiff  with 
30  guineas  damages. 

Le  Blatic^  Serjt.  having  obtained  a  rule  to  (hew  caufe  why  the 
vcrdift  (hould  not  be  fct  afide  and  a  non-fuit  entered  5 

Adair,  Scrjt.  fiiewed  caafc.  Three  queftions  arofe  in  this  cafe 
upon  whicli  the  jury  had  a  right  to  decide,  ift,  Whether  there 
was  a  warranty  from  the  defendant  to  the  plaintiff? — 2d,  Whe- 
ther fuch  warranty  was  true  or  falfe  ? — 3d,  Whether  the  plaiij- 
tiff  returned  the  mare  to  the  defendant  and  gave  him  notice  of 
being  unfound  within  due  time  ?  Thefe  were  clearly  queflions 
of  fa£l,  whicli  it  fell  within  the  province  of  the  jury  to  deter- 
mine. Although  it  has  been  fometlmes  confidered  as  a  queftion 
of  law,  what  (hall  be  reafonable  notice  and  due  diligence,  yet  in 
the  prefent  cafe,  whether  the  plaintiff  returned  the  mare  and 
gave  notice  of  her  unfoundnefs  in  due  time,  was  a  queftion  of  faft, 
depending  upon  the  fituation  of  the  parties,  their  places  of  abode, 
and  the  facility  of  communication  between  them.  As  the  jury 
have  decided  In  favour  of  the  plaintiff  upon  thefe  fails,  the  court 
will  not  now  interfere.  It  is  plain  that  the  jury  gave  no  credit 
to  that  part  of  tlie  evidence  which  tended  to  fliew,  that  the 
plaintiff  and  defendant  were  fecn  together  after  the  mare  was 
difcovered  to  be  unfound,  and  that  the  plaintiff  at  that  time 
negledled  to  give  notice  to  the  defendant.  This  negleft,  if  it  had 
been  proved,  would  have  been  perhaps  a  waiver  of  the  right  to 
return  the  mare,  but  as  the  verdicl  is  found,  this  evidence  mufl 
be  taken  to  be  falfe.  The  jury  have  exercifed  a  difcretion, 
which  they  have  a  right  to  exercife,  of  believing  ojr  difbelieving 
any  part  of  the  evidence,  and  of  which  difcretionary  power  many 
inftances  have  occurred. 

Le  Blanc  in  fupport  of  the  rule,  confined  himfelf  to  the 
queftion,,  Whether  the  plaintiff  had  ufcd  due  diligence  to  return 
the  mare  to  the  defendant^  and  had  given  reafonable  notice  of 
her  being  unfound  ?  This  he  argued  was  a  queftion  of  law, 
arifing  out  of  fadls.  The  undifputcd  fads  were,  that  the  plaintiff 
had  early  difcovered  the  unfoundnefs  of  the  mare,  but  he  took 
tio  pains  to  make  inquiry  for  the  defendant,  to  give  him  no- 
tice of  the  mare  being  unfound^  or  to  return  her,  till  fix  months 

after 
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after  he  knew  (he  was  unfound.     The  inference  of  law  from      1788. 
thcfe  fa£ls  mud  be,  that  he  has  not  ufed  due  diligence,  nor  — 


given  reafonable  notice  to  the  defendant.  This  is  like  the  cafe  ^Ig^infi^ 
of  a  bill  of  exchange  being  diflionoured,  where  it  is  neccflary  in  Staekiii. 
order  to  make  the  indorfer  liable,  that  the  holder  of  the  bill 
(bottld  ufe  due  diligence  and  give  reafonable  notice  to  the  in- 
dorfer. But  in  fuch  cafe  what  is  due  diligence  and  reafonable 
notice,  is  a  queftion  of  law  ariGng  from  particular  circum- 
ftances  (a).— The  plaintiflF  in  the  prefent  cafe,  was  fo  far  from 
returning  the  mare  in  proper  time  after  he  knew  her  to  be  un- 
found, that  he  endeavoured  by  every  method  to  cure  her,  and 
eierted  the  higheft  zOi  of  ownerlhip,  by  felling  her  to  a  tliird 
pcrfon. 

Lord  Loughborough-- Where  there  is  an  exprefs  warranty, 
the  warrantor  undertakes  that  it  is  true  at  the  time  of  making 
it.  If  a  borfe  which  is  warranted  found  at  the  time  of  fale, 
be  proved  to  have  been  at  that  time  unfound^  it  is  not  nccefTary 
that  he  (hould  be  returned  to  the  feller.  No  length  of  time 
clapfed  after  the  fale,  will  alter  the  nature  of  a  contra£l  ori- 
ginally falfe.  Neither  is  notice  neceflary  to  be  given.  Though 
the  not  giving  notice  will  be  a  (Irong  prefumption  againfl  the 
buyer,  that  the  horfe  at  the  time  of  the  fale  had  not^he  defe£t 
complained  of,  and  will  make  the  proof  on  his  part  much  more 
difficult.  The  bargain  is  complete,  and  if  it  be  fraudulent  on 
the  part  of  the  feller,  he  will  be  liable  to  the  buyer  in  damages, 
vsnthwt  either  a  return  or  notice.  If  on  account  of  a  horfe  war- 
ranted found,  the  buyer  fhould  fell  him  again  at  a  lofs,  an  afiion 
might  perhaps  be  maintained  againft  the  original  feller,  to  re- 
cofcr  the  difference  of  the  price.  -In  the  prefent  cafe  it  appears 
from  the  evidence  of  the  farriers  who  faw  the  mare  opened, 
that  (he  muft  have  been  unfound  at  the  time  of  the  fale  to  the 
plaintiff. 

Gould,  J.— of  the  fame  opinion,  remembered  many  cafes  of 
exprefs  warramy,  where  a  return  was  not  held  to  be  neccffary. 

Heath,  J. — ^If  this  had  been  an  a£lion  for  money  had  and 
received  to  the  plaintiff's  ufe,  an  immediate  return  of  the  marc 
would  have  been  ncceffary  ;  but  as  it  is  brought  on  the  exprefs 
Warranty,  there  was  no  neceflity  for  a  return  to  make  the  defend- 
ant liable. 

Wilson,  J.— of  the  fame  opinion,  recolledled  a  caufe  tried  be- 
fore Mr.  Jttftice£i#//fr  at  nifi prius^  where  the  defendant  had  fold 

(4)  Tmd^l  f.  jTrKwi,  Ttrm  Ref,  B.  M,  vol.  I.  p.  iCy. 
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Fielder 

againfi 
Staejcin. 


the  plaintiflF  a  pair  of  coach  h(^rfes  and  warranted  them  to  be  fix 
years  old,  which  were  in  reality  only  four  years  old.  It  was 
contended  that  the  plaintiff  ought  to  have  returned  the  horfes  j 
but  Mr.  Juftice  Bnlfer  held,  that  the  a£tion  on  the  warranty 
might  be  fapported  without  a  return  (a).  As  to  part  of  the  evi- 
dence being  contrary  to  the  verdift,  the  jury  have  a  right  to 
ufe  their  difcretion  either  in  believing  or  difl>elieving  any  part  of 
the  teftimony  of  witneffes. 

Rule  difcharged. 

(a)  See  Term  Rr/>.  B,  R.  vol.  i.  p.  136.  [and  vol.  2.  p.  745'] 


Alexander  againji  Comber. 


Thefiatute    ^p ROVER    for  flicep— Tried  before   1\ 

of  frauds  A        1        1    n       «•  »-»    /»    ^-^ 

will  prevent  tuc  hit  alfizes  at  Eoft  Grinftead.     It 


Mr.  Juftice   Grofe  at 
I  prevent  tuc  lait  amzcs  at  Eojl  Grififlead.     It    appeared    that    the 

inc"tVo^bu*  plai"^^ff  ^^21^  agreed  to  buy  the  (heep  of  the  defendant  at  Lewes 
goods  with-    fair,  and  to  take  them  away  at  a  certain  hour.     There  was  no 


earneftof dc-  "^^^^7  P^^^»  "°^  ^"V  ^^^P  delivered.  The  plaintiff  not  corning 
livery,  from  at  the  appointed  time,  nor  fending  to  take  the  (heep,  the  de- 
buyer  any      fcrfdaut  fold  thcm  to  another  perfon.     Verdift  for  the  plaintiff. 

property  in 
thcna.     la 
fuch  cafe, 
therefore, 
the  buyer 
cannot 

ver,  againfl  maintain  the  a£lion;  and  as  they  were  re-fold  by  the  defendant^ 
whofl?  *     *  fufficicnt  conveifion  on  his  part. 

them  to  an- 


A  rule  having  been  obtained  to  fhew  caufe  why  the  verdidl 
ihould  not  be  fet  afide,  and  a  nonfuit  entered  ; 

Bondy  Serjt.  argued  againft  the  rule,  that  as  the  flieep  were 
fold  to  the  plaintiff,  there  was  a  fufficient  property  in  him  to 


But  the  Court  held,  that  thedatute  of  frauds  prevented  any 
Whcrra^^ic  property  from  vcfting  in  the  plaintiff,  fo  as  to  enable  him  to 
maintain  trover,  there  being  neither  earned,  delivery,  nor  agree* 
ment  in  writing. 

Wilson,  J.— obferved,  that  where  a  fale  is  not  immediate,  it 
is  not  within  the  ftatute  of  frauds,  fuch  as  a  contrafi  to  pur- 
chafe  a  carriage  when  it  fliall  be  built,  and  the  like  {b). 

Rule  abfolute. 


IS  rot  tmme' 
diatey  it  is 
not  wit'  in 
that  U4iuie. 


(I)  S«  4  Burr.  aioi.  fhyten  t.  An- 
dre^vs. — I  Strange  506.  7»ii;«ri  v,  ^irjohn 
C/'^m^— [But  fee  Rondeau  v.  fVyatt^  pofK 
Aci.  2.  p.  63—68.,  in  which  it  was  held  by 
i^d  LwgUomgb,  and  Gouid  and  Heath 
J«(li<^8,  (Mr.  Juftice FyUJim, th<9 abfent ai 
«  Commiflioner  ia  Chancery,  dHreatiog)» 


that  an  exccathry  agreement  is  within  the 
ftatute }  even  though  it  had  been  admitted 
by  the  defendant  in  bis  anfwer  to  a  biil  in 
Chancery,  filed  for  the  perfoimance.  Sec 
alfo  the  cafe  of  Wbatey  ¥.  Bsgenaf,  on  the 
irj^  Statute  of  f  (luda.  Pari.  Ca,  8va«  e^fi. 
!•  345] 
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178?. 
Camden,  Calvert,  and  Kino  againfi  Edie. 

•TP  H  E    plaintiflFs  having   brought    twenty  five   aflions  on    a  Defendants 

policy  of  infurance  againfi   the   tiefcndant  and   others,  a  ^*J  '8 
rule    was  obtained  to  confolidatc ;    by  which   it   wie  ordered  a  coifoiida- 
(among  other  things)  that  the  defendants  (houUl  be  at  liberty  to° "ring^  my 
to  profccute  a  bill  filed  by  them  in  the  Exchequer,  upon  their  writ  of  error, 

■  '  n.i'.rr-r        cannot  do  fo, 

undertaking  not  to  file  any  other  bill  a^ainit  the  phmtitts  for  though  there 
an  injuii£lion,  nor  to  bring  <*  any  writ  of  error.**  e^ro*  o*  the 

The  caufe  went  to  trial,  and  a  verdict   was  found  for  the  rcc  >rd.  But 
plaintilTs  for  a  total  lofs.     U'he  cofts  were  taxed  and  paid  by  the  J^ui^"" 
defendant's  attorney,  and  the  damages  fettled  between  the  par-  \!>^^^^  «"  at- 
tics thcmfclves,  who  had  an  open  account  with  each  other.     All  ajiinft  the 
the  other  defendants  (except  one,  who  became  a  bankrupt)  paid  *^^^'-^^^  ^°' 
their  fubfcriptions.     .  bnughtfuch 

The  pUintiflF's  attorney  was  afterwards  ferved  with  an  »llow-  S/'It^ap^ar* 
ancc  of  a  writ  of  error  in  this  caufe;  upon  which  a  rule  was  ob-  *^-*^**'  ^" 

'  notdonc/flf 

tamed  m  Eajter  term  Jalt  to  Ihcw  caufe  why  an   attachment  Jc/iiv,and 
(hould  not  iflue  againft  the  defendant's  attorney  for  contempt,  J*\*^;j**^** 
and  breach  of  the  confolidation  rule,  and  why  all  further  pro-  mfiAke. 
ceedings  oh  the  allowance  of  the  writ  of  error,  (hould  not  be 
ftaycd.     On  (hewing  caufe  againft  this  rule,  ic  appeared  by  the 
affidavit  of  the  defendant's  attorney,  that  he  liad  confulted  fume 
▼ery  eminent  counfel,  who  gave  it  as  their  opinion,  that  there 
was  manifeli  error  in  the  record;  upon  which,  and  alfo  conceiv- 
ing that  the  defendant  was  only  bound  by  tlie  rule  not  to  bring 
a  writ  of  txxor  for  delay^  he  brought  the  writ  of  error  in  queftion, 
the  damages  and  cofts  being  previoufly  fatisficd. 

On  this  the  Court  called  upon  the  defendant's  counfel  (who 
were  Bondf  Coihell^  RunmngUn^  and  Marjhall^  Serjts.)  to  point 
oar  the  error  on  the  record. 

They  ftated  the  flat.  25  G.  3.  c.  44.  which  enacls,  "  that  no 
**  pcrfon  or  perfons  fljall  make  any  policy  of  aflurance,  without 
"  infcriing  in  fuch  policy,  his,  her,  or  their  own  name  or  names, 
"  as  the  perfon  or  perfons  intcrcfted  therein,"  tfr.  and  that 
every  policy  made  «  contrary  to  the  ftatute,  fliould  be  void." 
%  the  declaration  it  appeared  that  the  adion  was  brought 
jointly  by  the  plaintiffs  Camderiy  Ca/verty  and  King,  ftating  that 
^%caufcd  to  be  made  a  policy,  purporting  thereby,  and  con- 

C  3  gaining 
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1788.     taining  therein,  that  *«  Mcfllrs.  Camden  and  Calvert  (leaving  ou! 

"  King)  as  well  in  their  own  names  as  in  the  name  and  names 

^d  oJhcrt  "  °f  ^v^T  other  perfon,"  l^c.  l^c.  and  averring  that  the  affurancc 
of^axfifi  Jq  fnade  was  made  for  the  benefit  and  on  the  account  of  them 
(the  plaintiffs),  and  that  they  were  inierejled  in  the  prc- 
mifes,  iifc. 

This  omiflion  of  the  name  of  King  in  the  policy,  as  ftated  in 
the  declaration,  was  a  radical  defe£l,  which  nothing  could  curC] 
inafmuch  as  it  avoided  the  policy  itfelf  {a).  Though  there  was 
no  authority  decided  exprefsly  on  this  point,  yet  it  was  the  ge- 
neral opinion  of  perfons  converfant  in  aflions  of  this  fort,  that 
the  terms  of  a  confolidation  rule  only  were  meant  to  reftrain  the 
party  from  bringing  a  writ  of  error  merely  for  delay^  but  not  to 
extend  to  any  manifeft  pregnant  error  on  the  record r  That  the 
"Writ  in  the  prefent  cafe  was  not  brought  for  dtlay,  was  evi- 
dent, as  the  damages  and  cods  were  paid  immediately  after  the 
verdift. 

Adair^  Le  Blanc^  and  Lawrence^  Serjts.  for  the  plaintiffs,  in 
fupport  of  the  rule,  contended  that  by  the  terms  of  the  rule  the 
defendant  was  bound  generally  not  to  bring  any  writ  of  ehror; 
the  meaning  of  which  was,  that  after  a  fair  trial  had  been  ob'- 
tained,  and  fubdantial  juftice  done,  no  writ  of  error  whatever 
iliould  be  brought.  It  was  like  a  releafe  of  all  errors  in  a  war- 
rant of  attorney.  In  a  legal  impediment  like  the  prefent,  where 
the  error  is  againd  the  juftice  of  the  cafe,  the  Court  will  bind 
the  party  down  to  the  terms  of  his  confent.  The  rule  is  an 
undertaking  to  abide  by  whatever,  from  the  event  of  the  trialj 
(hould  appear  to  be  the  juftice  of  the  cafe.  The  defendant 
may  rcfprt  to  equity  for  any  purpofc,  except  that  of  an  injunc- 
tion, if  there  are  any  real  merits.  But  this  proceeding  is  con- 
trary to  good  faitlji.  If  the  plaintiff  had  been  aware  of  the  error 
pretended,  he  might  have  precluded  it  exprefsly  by  the  rule,  01 
gone  on  with  all  the  other  aftions.  If  the  Court  (hould  allow 
this  writ  of  error  to  be  brought,  the  plaintiff  will  remain  with- 
out redrefs,  as  the  policy  was  vacated  and  difcharged.  On  a 
.  Judge's  order  to  plead  iffuably,  a  defendant  is  not  permitted  to 
plead  the  ftatutc  of  limirations,  which,  though  a  legal,  is  not  a 

{a)  JViltcn  a  lid  others  v.  Re.fiofiy  tried  at  CuUdballf  after  Micbaelmat  term  17S7.— 
There  were  fcveral  plaintiffs,  and  policies  made  in  the  name  of  «  Mr.  H^tUiam  H^i/ton 
Mttd  the  rtjl  of  the  cvtnert^''  C^c,     Mr.  Julticc  BuIIcr  held  ihc  policy  was  void  under  the 

qpnfclentiou^ 
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confcicntious  pica.  So  far  from  this  rule  relating  only  to  errorsySr     1788. 

iilaji  that  if  tlic  words  ^^for  delaf  had  been  in ferted,  they  (hould 

have  objcfled  to  them.     Executors  of  Wright,  Bart.  v.  Nutt^  Term    ^^Yli)!c^u 
Rep.  B.  R.  yol,  I.  338.  ^g^'^fi 

An  affidavit  was  read  of  the  phintiflTs  attorney,  that  the  de- 
fendants were  partners  at  the  time  of  cfiFefting  the  policy,  and 
as  fach,  jointly  interefted  in  the  (hip  and  cargo. 

Ii>rd  I^UGH»0R0UGH— It  is  Contrary  to  juftjce  to  perjnit  the 
defendant  to  proceed  in  the  writ  of  error,  fincc  he  has  by  his 
own  z€t  and  confcnt  prevented  the  plaintiiT  from  purfuing  the 
common  courfe  of  law  in  the  other  a£lions. 

Cur.,  vult  advif. 
In  this  term  the  Court  faid,  it  was  not  regular  to  take  notice 
of  the  extra  opinions  of  counfcl,  yet,  as  the  attorney  appeared 
to  have  been  led  into  a  miftake;  they  difcharged  that  part  of  the 
rule  which  related  to  the  attachment  againd  him,  but  made  the 
other  part  abfolute  with  coftsj  for  (laying  the  allowance  of  the 
writ  of  error. 


ScHOOLE  againji  Noble,.  Lett,  and  Byrne. 

^HE   plaintiff  brought  trefpafs  agaiuft   the  defendants  for  where  there 
breaking   and  entering  his  houfe,  Wr.     Defendants  Lett  J"?**"^*'*j 
and  Byrne  had  6iifered  judgment  to  go  by  default.     Noble  went  fome  goto 
on  to  trial,  and  obtained  a  verdift.   Damages  were  afTeflcd  againft  S**'/vcrt^" 
Lett  and  Byrne  at  one  halfpenny  each.     On  which,  Runnington^  dia,  hut 
Scrjt.  obtained  a  rule  to  (hew  caufe  why  the  co/is^  which  might  judgment  by 
be  taxed  againft  L^//and  Byrne  on  the  judgment  by  default,  and  ^i^''*"''*^* 
the  damages  aflefled,  (hould  not  be  dedu£ted  out  of  the  cofts  permit  the 
taxed  to  Noble  on  the  poftea,  and  allowed  to  the  plaintiff,  and  ^*jonth 
in  the  mean  time  execution  againft  them  ftayed.  judgment  by 

This  was  moved  on  an  affidavit,  ftating  that  the  defendants  d^uae?*** 
Lett  and  Byrne  had  aded  under  the  authority  of  Noble^  who  had  ^^^^  ^^^ 
undertaken  to  pay  the  damages  and  cofts.  on  the  poftea 

Bond^  Serjt.,  againft  the  rule,  faid,  that  this  was  a  new  appli.  {^n^j*,*"/^*^*^* 
cation,  and  againft  juftice,  inafmuch  as  it  tended  to  deprive  the  «»>>o  had  « 
attorney  of  that  lien  on  the  cofts,  to  which  he  was  legally  en-  An  attornef 

titled.      But  haionlyfuci. 

.-,.-'-  a  lien  on  tl^ 

coiis,  su  IS  fubjrct  to  the  equiuble  claims  of  the  parties  in  the  ctiH^ 

C4  The 
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1788.  The  Court  held  that  the  attorney^  could  only  have  fuch  a  Wen 

t      r— -  on  the  cofts  as  was  fubje£l  to  the  equitable  claims  of  the  parties 
again/i      in  the  caufe^  and  therefore  made  the 

Rule  abfolute  (a). 


NoBtE 

and  otbert, 


{a)  See  3  fTt/f.  396.  Sarkerir.  Brabam. 
—-2  Blac.  826.  Thrujiauf  d.  Barms,  T, 
Crgfter. — [Sec  alfo  poft  pa.  *i  7.  and  vol.  a. 
p.  440.  5S7.  ace.  But  tl^e  Court  of  K.  B. 
have  repearedly  determined  that  the  attor. 
ney^s  Hen  for  hit  cofts  is  general.  See  Miu 
cteil  V.  Cldfield,  3  Ttrm  Rep.  B,  R.  rol.  4* 


p.  123.  RanAU  ▼•  Fuller ,  6  Term  Refm 
B,  R.  456.  Claijier  v.  Hewer,  8  Term  Rep, 
B.  R.  70.  and  Hall  v.  OJy,  2  Bof,  & 
Pull,  28.  in  which  latter  cafe  Lord  Eldon, 
C«  J.  of  C.  P.  exprefll:d  his  opinion  of  the 
propriety  of  reconfidering  the  pradice  of 
this  court. 


in  replevin  .    *-^ 
nay  pay  the 
rent  into 
court  for 
which  the 
defendant 
avows. 


Vernon,  Widow,  againft  Wynne,  Bart. 

The  plaintiff  T3  EPLEVIN — ^feveral  avowries  for  rent  arrear.      Running  • 
'  ~ "  tony  Serjt.  moved  for  leave  to  pay  9/.  into  court,    being 

the  rent  fpecified  in  the  third  avowry,  on  payment  of  which,  arid 
the  cofts  pf  the  aftion,  all  farther  proceedings  might  be  ftaycd. 

Le  Blancf  Serjt.  (hewed  caufe,. contending  that  in  this  action 
It  could  not  be  done,  becaufe  it  would  be  permitting  a  plaintif 
to  pay  money  into  court,  which  had  never  yet  been  known,  an 
indulgence  of  this  kind  having  been  always  confined  to  de- 
fendants. 

■^Runnington,  in  anfwer,  cited  Salk.  597.  Gregg's  cafe,  in 
which  an  inftance  is  mentioned  of  a  plaintiff  in  replevin  being 
permitted  to  bring  the  rent  into  court*,  znA  Richard/on^  s  Prac^ 
Uce  of  tin  Common  Pleas ^  vol-  I.  p«  I57.  He  contended  that  it 
might  be,  and  was  done,  in  all  a£lions  where  the  demand  was 
eertain^  but  not  where  the  damages  were  unliquidated.  Salk.  596. 
Barneses  Notesy  429.  That  this  wa«  a  reafonable  application, 
and  the  demand  certain,  was  apparent  from  the  defendant's  own 
avowry,  which  ftated  only  9/.  to  be  due,  the  whole  of  which 
the  plaintiff  oflPered  tp  pay,  with  cofts.  Kerhy^  Serjt.  Amicus 
Curiitf  mentioned  that  he  remembered  in  an  a£iion  of  tfefpafs, 
where  the  defendant  had  juftified  for  non-payment  of  rent  in 
this  Court,  the  plaintiflF  was  permitted  to  pay  the  rent  into  Court. 

Per  Cttr/flw— This  is  a  reafonable  application,  and  ought  to 
be  allowed. 

Rule  abfolute  {a). 

(tf)  See  alfo  7  Mod,  147. 
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Doe  on  the  fcvcral  Dcmifcs  of  Thomas  Davies  and 
James  Williams^  the  Younger,  agcdnft  Thomas 
Williams. 

rjECTMENT    for   three    acres   of  land   called  Partway^  A  deed  of 
tried  before  Mr.  Jufticc  Heath  at  the  lad  affizes  i^or  Here^  K^\n^ag^ 
ford.     The  title  of  the  leflbrs  of  the  plaintiff  was  founded  on  an  J^^^^' ***** 
indenture  of  releafe  of  the  23d  of  OBobtr  1781,  between  James  b'-ionging^ 
WUiiams  the  elder,  James  JFi/Iiams  the  younger  (the  Icffor  of  pi,^;;^^ ' 
the  plaintiff),  and  Thomas  Williams  (the  defendant)  of  the  firft  jov'-ojor 
part ;  James  Maddey  of  the  fecond  part  5   and  Thomas  Davies  tate„  ^  ^^ 
(Icflbr  of  the  plaintiff)  of  the  third  part ;  by  which  the  parties  ^"P**,f  "* 
of  the  firft  part  conveyed  all  that  meffuage,  mill,  and  lands,  &c.'*  win 
caUcd  Clock  Mills,  in  the  poffeffion  of  James  Williams  the  elder,  g*Ji*^; 
James  Williams  the  younger,  Thomas  Williams,  or  fome  or  one  which  an- 
of  them,  and  all  lands  and  meadows  td  the /aid  mejfuage  or  mill  he^  defcription 
longing,  or  ufed,  occupied,  and  enjoyed,  or  deemed,  taken,  or  accepted  *'  '^'J  ** 
as  part  thereof ,  to  Thomas  Davies  as  a  truftee  for  the  payment  of  cfpcdaily 
an  annuity  to  James  Williams  the  elder,  for  life,  remainder  to  ^^JjJ^^*" 
James  Maddey  for  forty  years,  to  raife  portions,  lie,  remainder 
to  James  Williams  the  younger,  in  fee. 

The  lands  in  difpute  were  holden  for  the  remainder  of  a  term 
of  1000  years,  but  had  been  occupied  with,  and  reputed  part  of 
the  Clock  Mill  eftate  from  the  year  1748  to  1785. 

In  May  1']%^  the  defendant  got  into  poffeffion;  on  whofe  part 
it  was  obje£led  at  the  trial,  that  thdfe  lands  being  leafehold,  did 
not  pafs  by  the  releafe  of  1781.  The  learned  judge  therefore 
dire&ed  a  verdicl  to  be  found  for  the  plaintiff,  with  liberty  for 
the  defendant  to  enter  a  nonfuit,  if  the  opinion  of  the  court 
fliould  be  in  his  favour. 

if -BAi/ir,  Serjt.  having  obtained  a  rule  to  (hew  caufe  why  the 
vcrdift  fliould  not  be  fet  afide,  and  a  nonfuit  entered ;  Adair  and 
Runnington,  Serjts.  (hewed  caufe. 

Under  the  deed  in  queftion,  the  leafehold  lands  mud  be  taken  to 
pafs  as  well  as  the  freehold.  The  cafes  which  have  edabllfhed  the 
rule  of  law,  theU  where  the  general  words,  "  lands,  tenements,  and 
"  hereditaments^  are  ufedy  freehold  lands  only  will  pafs,  have  arifen 
on  the  con(tru£lion  of  wills,  containing  no  fpeciBc  local  defcrip- 
tion of  other  lands  not  freehold.  Though  it  may  be  fair  to  in^ 
II  fer. 
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178^       fer,  that  where  the  enumeration  of  lands  concludes  with  the 
word  hereditaments^  only  lands  of  inheritance  will  pafs,  yet  where 


on  dtmffeof  *"  *  ^^^^  thtxt  IS  fo  cxadl  and  fpecific  a  defcription  as  the  prew 

DAviitand  fcnt,  there  leafehold  lands,  which  have  in  faft  been  holden  with, 

ag»infi       and  deemed  part  of  the  fame  eftate  with  the  freehold  for  a  con- 

WiLLiAMt.  fiderable  length  of  time,  muft  be  included  in  that  fpecification. 

If  this  be  denied,  the  right  of  the  grantor  to  convey  them  is 

denied;  for  as  he  has  dcfcribed  all  the premifes^  if  the  leafehold 

be  not  allowed  to  be  included  in  that  defcription,  his  right  to 

include  them  is  dented,  and  his  intention  fruftrated. 

Le  Blanc^  contra^^-The  leafehold  lands  cannot  pafs  by  this 
deed,  if  either  the  nature  of  the  conveyance  or  the  words  of  it  be 
confidered.  The  nature  of  a  leafc  and  releafe  is  adapted  to  free- 
hold,but  not  to  leafehold  eftates  n  the  proper  conveyances  of  terms 
for  years  being  by  aflignment. 

The  Words  "  all  lands,"  &c.  muft  be  conftrued  to  mean  only 
freehold^  fince  there  are  freehold  lands  fufiicienl  to  anfwer  them. 

In  the  conftru£bion  of  wills,  where  great  latitude  is  allowed  to 
the  intention  of  the  tedator^  it  has  be^n  uniformly  decided  even 
againft  ftrong  indications  of  intention,  that  where  general  and 
^omprehenfive  words  are  ufed  in  the  difpofal  of  lands,  if  there  be 
freehold  lands  to  which  thofe  words  will  apply,  fuch  lands  only 
will  pafs.  If  it  be  thu^  with  refpe£l  to  wills,  much  ftronger  will 
the  cafe  be  with  refpe^  to  deeds,  where  no  particular  regard  is 
paid  to  intention.  Rofe  v.  Barttett^  Cro.  Car,  292.  Day  v.  ^rigg, 
I  jP.  JVms.  285.  Davles  v.  Gibbs^  3  P.  Wms.  26.  Knotsford  v, 
Gardiner^  2  Ath.  450,  Pjjtol  on  demife  of  Randal  v.  Riccardjbn^ 
B.R.  Hit.  2/[Geo.2.{a) 

Lord  Loughborough — ^This  being  a  cafe  arifing  on  a  deed, 
is  to  be  diftinguiihed  from  thofe  of  a  like  nature  which  have 
arifen  on  wills.     In  general,  where  there  is  a  queftion  on  the 

(<i)  Pifiol  on  dcaijfe  of  Randal  t.  Riccanffon,  HlL  24  Geo.  3.  B.  R. 

Eje^hsent  for  two  leafehold  firms  io  Cumhtrlandf  tried  at  CarlijU  before  Mr.  Jufticc 
BmlUr.  The  cafk  referved  ftatcd,  that  one  Cbriflian  R'tccardjon  being  fcifcd  in  fee  of 
feveral  lands,  and  atfo  pofTeHed  of  the  two  f<rmt  in  quedion  for  the  remainder  of  two 
tenm  of  1000  years,  dcvifed  "  ali  and  retry  of  bis  Jtveral  iavdsf  mfffvaget,  tenmunfs, 
**  ard  bereditaments  lubatjoevtr^  and  wberffoever,  nnbertof  be  xoasfeijed  and  interefted  in 
<«  w  entitUd  t9,**  to  his  fon  for  life,  remainder  to  the  heirs  of  his  b-^dy.  He  then  de. 
▼ifed  hliferfonai  eftate  to  his  wife  and  daughter,  and  made  the  wife  fole  executrix. 

The  queftion  was,  Whether  the  fon  took  the  leafehold  lafids  by  the  above  words  of 
the  will,  or  whether  they  were  part  of  the  perfonal  eftate  } 

After  two  arguments.  Lord  Mansfield  delivered  the  opinion  of  the  court,  "  That  tho 
<•  leafehold  Itadi  did  not  pafs  tQ  the  fun,  bat  were  part  of  the  peiiboai  eftate.** 

con(lru£lion 
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conlkriiGtion  of  a  will,  neither  party  has  done  any  thing  to  pre-     1788. 
dude  himfelf  from  the  favour  of  the  court.    But  in  the  prefent 


inftance  the  rule  of  law  applies,  that  *'  a  deed  (hall  be  conftrued  on  demi&tjr 
mod  ftrongly  againft  the  grantor."    For  if  it  be  determined  that  ^▼"••o* 
the  lands  in  difpute  did  not  pafs  by  the  releafe  of  178 1,  the  de-     ^ii^hifi 
fendant  will  be  permitted,  after  an  interval  of  near  forty  years,  to  ^''•'•'^•■•^ 
invalidate  his  own  conveyance,  for  the  purpofe  of  obtaining  an 
unjuft  pofleilion. 

Gould,  J.— This  not  being  the  cafe  of  a  devife,  is  not  go- 
verned by  Ro/e  v.  Bartlett,  or  the  others  cited.  But  even  if  a 
devife  had  been  made  in  fuch  fpecific  and  particular  words  as 
are  contained  in  this  deed  of  releafe,  I  (hould  have  very  little 
deubt  but  that  all  lands  would  pafs,  as  well  leafehold  as  freehold* 
My  lord  has  taken  a  juft  diilin£tion  between  the  conftrufiion  of 
devifes  and  deeds  of  conveyance,  as  to  the  equal  favour  to  which 
both  parties  are  entitled  in  the  former,  and  the  ftri£tnefs  which 
pnght  to  prevail  in  the  latter.  The  word  <<  grant"  is  as  proper 
to  convey  leafehold  as  freehold  property. 

Hbath,  J.— of  the  fame  opinion. 

Wilson,  J.-^The  rule  of  con(lru£lion  eftablKhed  in  Rofi  r. 
Bartleti^  and  t)ie  other  cafes,  with  regard  to  devifes,  does  not 
extend  to  the  prefent  cafe  of  a  deed.  A  conveyance  by  leafe  and 
releaft  is  certainly  mod  properly  ufed  to  pafs  eftates  of  inherit- 
ance, but  it  may  alfo  convey  a  leafehold  intereft.  If  the  leafe- 
hold lands  had  been  exprefled  as  fuch  in  this  deed^  they  would 
clearly  have  pafied  ;  if  the  intention  of  the  parties  at  the  time 
was  to  convey  them,  they  (hall  alfo  pafs.  That  fuch  was  their 
intention  fufficiently  appears  from  the  circumftance  of  the  cafe^ 
and  from  the  lands  having  been  confidered  as  part  of  the  Clock 
Mill  eftate  during  fuch  a  number  of  years.  The  defendant,  who 
was  one  of  the  grantors,  (hall  not  be  fuSered  to  deny  the  effe£t 
pf  his  own  deed. 

Rule  difcharg^ 
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Baldwin  againji  Tankard  and  others. 

"VljtMige'i  npRESPASS   againft  the   defendants  who  were   officers  of 

A««cuf-  the  cuftoms,    for  forcibly  entering  the  plaintiff's  houfe, 

«on»-*>^  breaking  locks,  doors,  He.  making  difturbance,  Wr.  and  feizing 

^frohahU  the  goods,  ijc.  to  Wit,  one  piece  of  printed  callico,  ^c. 

"^^■/^  Plea  not  guilty.— The  caufe  was  tried  before  Mr.  Juftice 

««£o«/t"  AsHHURST,  at  the  Lent  aflizes  1787^  at  Aylejhurj^  and  a  verdi£k 

»Stob-  found  for  the  plaintiff  with   loo/.  damages.     But  the  judge, 

juries  tc-  ^^j^g  applied  to  by  the  counfel  for  the  defendants,  certified, 

fachfcifure,  "  That,  there  wos  a  probable  catife  for  the  defendant  feizing  the 

io  as  CO  pre-  ««         j  » 
^tthe'      ''goods. 

pUintiflF  In  Eajler  term  1787,  a  rule  was  obtained  to  (hew  caufe  why 

veting'da-     the  plaintiff  fliould  not  enter  up  judgment,  for  his  damages  and 
Bi^es  and     ^Q^g    notwithftanding  the  judge's  certificate. 
ftat.asC.j.      Thb  rule  in   Trinity  term  was  enlarged   till  Michaelmas  ioU 
»nd° 6c!^-.  lowing,  and  in  that  term  was  further  enlarged  till  Hilary  term, 
C40-/.  3u  when -/^Jb/r,  Serjt.  argued,  that  as  the  judge  had  certified  on 
the   record  a  probable  caufe  of  feizure^    under  the    ftatutcs    of 
23  Geo.  3.  r.  70.  /.  29.    and  26  Geo.  3.  r.  40.  /  31.  the  plain- 
tiff was  entitled  to  no  nwrc  than  two- pence  damages,  befides  the 
▼alue  of  the  goods. 

In  fupport  of  the  rule,  Le  Blanc  and  Lawrence^  Serjts.  argued 
tbat  the  (latutes,^anel  the  certificate  of  the  judge  extended  only 
to  feizing  the  goods,  and  not  to  any  injuries  accompanying  the 
fcizure,  fuch  as  were  charged  in  the  declaration.  The  verdkEk 
b  general,  the  feveral  charges  might  have  been  diftinguifticd 
on  the  feparate  counts,  but  the  jury  have  found  the  defendants 
guilty  of  all,  and  having  given  above  40/.  damages^  the  plaintiff 
'  is  entitled  to  them  and  his  cods. 

Cur.  vult  adi}. 
In  this  term  the  Court  declared  iheir  opinion  in  favour  of  the 
plaintiff,  and  made  the 

Rule  abfolute. 
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Lewis  againft  Piercy. 

JT'ERBY^  Serjt.  obtained  a  rule  to  (hew  caufe,  why  the  de-  wijwe  « 

fendant,  who  was  in  execution,  (hould  not  be  difcharged  bl/o,^^*,^ 
out  of  cuftod^i  on  the  following  affidavit—  ruptcy,  but 

**  That  the  debt  arofe  before  he  became  a  bankrupt,  but  that  obtllnedVnd 
•*  the  ¥crdi£l  was  obtained  and  the  cojis  taxed  after  the  bank-  ^?^*  f  *^ 
*•  niptcy,  though  before  his  certificate  was  allowed.  bankwjptcjr. 

An  application  having  been  previoufly  made  to  Mr.  Juftice  confideredTi 
GquIJ  for  a  difcharge,  he  diredled  the  Court  to  be  moved,  on  a  part  of  the 
fuggcdion  of  the  attorney  for  tl>e  plaintiff,  that  the  cofis  having  debt"«ni 
accrued  afier  the  bankruptcy,  made  a  new  debt.— -/iT^frij;  argued  ^^^  ccnifi- 
that  the  coils  were  part  of  the  original  debt,  and  that  as  the  de-  to  both. 
fendant  had  obtained  his  certificate,  his  privilege  extended  to  'j*^"'"'^  "*• 
hoih.^-^ Boute/lour  v.    Coates^     Cowp.    25. — Graham    v.    Benton y  not  gating 

1  war  A I  '*"^"*  ^^^ 

I   IVtIJ.  41.  ftat.  5C.Z. 

Gould   and   Wilson,    Juftices,    (Lord    Loughborough    and  <•  30- /•  /»• 
Heathy  Juftice^    not  being  in  court)    faid  that  the  certificate  prevent  • 
fecmcd  to  them  to  extend  to  the  cofts  as  vveli  as  the  debt  '>*n}i^»»p«'* 

certincaie 
itfclf.  being,  al. 

Bondy  Serjt.  on  (hewing  caufc,  did  not  urge  that  the  cofts  were  ^**^^***  . 
not  to  be  confidered  as  part  of  the  original  debt,  but  produced  an 
affidavit,  dating,  that  *^  within  twelve  months  before  the  bank- 
"  ruptcy,  the  defendant  had  loft  500/.  by  infurance  in  the  Eiiglljh 
"  and  Irifli  lottery,*'  which  he  faid  was  within  the  ftatute  5  Geo.  2. 
r.  30.  yi  12.  and  therefore  deprived  the  defendant  of  any  benefit 
of  a  certificate.     But 

The  Court  were  clearly  of  opinion  that  infuring  in  the  lottery 
was  not  gaming  within  the  ftatute,  and  made  the 

Rule  abfolute  for  the  defendant's  difcharge  {a)^ 

(*)  B,  R,  Ea/i,  25  Ge9.  3.— LoNcroRn  againft  Ellis. 

TIvs  was  an  adlion  of  (laoder.     Verdi^  for  the  plainrift*. 

Law  had  obtaioed  a  rule  Co  (hew  caufe  w^hy  the  defendant  ihould  not  be  diichji^ed 
O'lt  of  the  coftodjr  of  the  (hrriff  of  Lekefttrfrtre  upon  common  bail,  as  to  this  ad^ion, 
(he  having  ohtainrd  his  certificate  uo<2er  a  commiirioo  of  bankiuptcy)  and  in  the  mean 
CiHK  all  (KitceedinKS  be  ftayed, 

The  fat'H  were, 

Th*t  the  adion  was  brought  for  words  fpoken  of  the  plaintff  in  his  tr-jdc,  tried  at 
'the  laft  Sunr.mrr  affixes  at  Notti/igh,imt  and  a  verdift  for  the  plainilri'and  10/.  t:»n).«g-s. 

That  on  the  iSth  of  Stftemhtr  I7?4>  between  vcrd^il  and  judgment,  the  drt'eudant 

lecaae  baokrHac. 

On 
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S788*  Os  tbe  9tb  Decmitr  ijt^  final  JAdsmeat  was  fifaetf,  lai  tacfolei  cais  toi  at 

45/.  10  «. 
Lttrff  ^"  ^  ^T^''  Jnumry  1785,  tbe  pUlatlfl^  fsei  out  a  tijt.  em,  ft.  intD  Lac^i^^kr, 

mffn^        apo*  vb^ii  the  dc&odaot  was  taken. 
Filter.         Balgi^p  a^aiaft  the  rule,  cootCDded  di»t  this  adiofl  foaniei  woextlj  m  ^aMajcty  a«i 
dbcrefore  chat  there  was  00  debt  ttotii  it  were  ffrertained  ky  fwdgmeatp  thae  k  c«i24  aac 
he  ffovel  uaicr  the  coaoaaffioo  ;  aad  \f  (o,  couid  not  be  £fchaifei  by  the  cenlfictte. 

£,419,  for  the  rale,  cited  the  cife  of  Graham  v.  Bemfv,  1  IF<.ys«  41.  wfaoe  it  k 
haldea  that  a  hMkmpt  f ettiof  bit  crrtificate  after  jodgsicaty  ftaU  be  dilchaifed  ao 
SodoB ;  aod  coBteaded  that  in  i>4S  caTs  the  debt  became  sfcertMud  hy  the  ^erdia*  He 
alia  cttel  SUaJ/urJ  and  F0«r«  (Vie/.  1 3S.  to  Ihew  that  if  the  caofe  of  aAioa  arilcs  belire 
hankropccy,  intercS  and  coPs  accraed  alter  are  Hkew^fe  diicbar^ed  by  ft«*  la  Cm.  3. 
r«  47.  /  2 ;  and  he  alio  contended  chat  the  cofts  followed  the  verdiA. 

Bslfuj  rcplicdy  that  the  caies  cited  were  founded  00  adiooa  brought  for  an  eziftinf 
dcbCt  at  the  time  of  brioging  the  adioa  \  which  was  not  the  cafe  here,  for  even  at  the 
tiflie  of  the  baokru^y  thci;e  was  nothing  bat  a  mere  right  to  recover  dam^es. 

WiLLESy  J.  There  is  00  diftia^on  between  a  tort  and  a  conuad,  whce  a  jodg- 
nrat  follows  the  fcrdiA. 

Rule  aUblnte  («)« 
(a)  See  CttHuU  Bsuk.  Law,  p.  153.      [See  alfo  Ajlett  v.  Ha-f§rd  &  al.   %  Black. 
Mif,  1317.  and  CmlHver  t«  Drirnkfoater^  %  7'erm  Rep,  B.  i^  z6i.] 


Ro£  on  the  Demiie  of  Perr  y^  againft  Jones  and  Others. 

A  pofibUttv  nr HIS  was  an  cjcflmcnt  to  recover  a  hottfe  and  garden,  fefV. 

anmttdiia  ^^  IvtlchefteTy  tried  at  the  Summer  ailizes  1787,  at  Bridge^' 

dctriMc.      nvatiTf  in  which  a  fpecial  verdi£k  was  found  as  follows : 

**  John  Lcchyer  being  feifed  in  fee  of  the  premifTes  in  queftion, 
on  the  13th  of  June  1734  made  hts  will,  and  after  charging  all 
his  lands  and  hereditaments  with  the  payment  of  ceruin  annui- 
ties, devifed  in  the  following  manner : 

*<  And  my  faid  lands  and  hereditaments,  thus  charged  as 
*•  aforefaid,  I  give  unto  my  brother  Thomas  Lochyer^  until  his  fon 
•*  John^  or  any  other  of  his  younger  fons^  Jhall  attain  the  age  of 

*  •*  twenty-one  years,  which  (hall  firll  happen  ;  and  in  cafe  hefball 

•*  have  no  younger  fon  that  (hall  live  to  attain  the  faid  age,  but 
•*  (ball  have  only  one  fon  that  Jhall  live  to  attain  the  faid  age,  ^ 
«*  then  until  fuch  only  fon  fhall  attain  the  faid  age,  in  truft  that 
**  the  clear  rents,  iflues,  and  profits  of  the  premifes,  after  all 
**  charges  and  reparations  deducted  (except  my  now  dwelling- 
**  houfe  at  Ivelchefter,  and  the  garden  and  orchard  thereto  be- 
<'  longing,  which  I  will  (hall  be  enjoyed  by  him  foi-  his  own 
'«  ufe  during  the  time  above-mentioned),  be  preferved  and  im- 
<*  proved  i  and  tlie  fame,  witK  the  produce  thereof,  I  will  (hall 
"  be  l^id  out  and  employed  in  manner  as  is  herein-after  direded 

•*  with 
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*'  frith  regard  to  the  overplus  of  my  pcrfonal  cftate.    And  when     1 788- 
<«  and  asfoon  as  my  /aid  nephew  John  Lochyer^  or  any  other  of  the  '    • 

**  younger  fons  of  my  faid  brother  Thomas  Lockyer^  born  or  to  be  ond  mifcof 
«  bwn^  Jball  attain  the  age  of  tiventy-we  yearsy  then  1  give  my     ^^^^Jp 
**  ftud dnvelling'houfey  orchard^  and  garden^  and  ali other  my  faid      Jones 
**  iands  and  hereditaments^  thus  charged  as  aforefaid^  unto  my  faid 
*'  nephenu  John  Lockyer,  or  untofuch  other  fon  as  for  the  time  being 
**  Jball  be  a  younger  fon  of  my  faid  brother  Thomas  Lockyer  and 
"  (hall  firft  attain  his  faid  age  of  twenty-one  years,  atid  to  the 
<*  heirs  and  afligns  of  fuch  younger  fon  for  ever.     But  if  my 
«*  faid  brother  Thomas  Lockyer  fball  have  but  one  fon  that  fhall  live  t9 
"  attain  the  faid  age^  then  I  give  the  fame  untofuch  only  fon  ^  his  heirs 
"  and  offgnsfor  ever!* 

The  teftator  died  on  the  23d  of  OElober  1734,  leaving  the 
faid  Thomas  Lockyer  his  brotlier  his  heir  at  liw,  and  Jofeph 
Tolfon  Lockyer  and  John  Lockyer^  the  two  fons  of  Thomas 
Lockyer^  living  at  the  time  of  his  deceafc,  and  who  were  the 
oiily  iflue  of  the  faid  Thomas  Lockyer.  John  Lockyer^  the 
nephew,  died  on  the  6th  of  June  175 1,  under  twenty-one  years 
of  age-  Jsfcph  Tolfon  Lockyer  married  Maria  Perry^  the  leflbr 
of  the  plaintiflF,  on  the  20th  oi  February  1752,  and  on  the  26th 
of  September  1789  made  his  will  in  the  following  words :  "  All 
«<  fuch  wordly  eftate,  of  what  nature  or  kind  foevcr,  whether 
"  in  poffefjtony  remainder y  or  reverfion^  that  I  (hall  die  feifed  or 
*'  P^H^ff^^  ^*  ^^^^^ifi^^  ^'^i  ^^  ^«//V/ft/  tOj  invejfed  in,  or  (hall  fe- 
«  long  to  me  at  my  dcceafe,  wherefo*ever  or  howfoever,  in  any 
"  manner  or  wife,  I  do  give,  devife,  and  bequeath,  and  every 
**  part  and  parcel  thereof,  fully,  wholly,  and  abfolutcly,  unto 
•♦  my  wife  Maria  Lockyer,  to  be  by  her,  her  executors,  admi- 
**  niftrators,  and  a(rign8,  peaceably  and  quietly  held,  occupied, 
•*  and  enjoyed  for  ever,  free  from  the  claims  or  demand  of  any 
"  other  perfon  or  pcrfons  whatever  out  of,  from,  or  to  the  fame, 
**  or  any  part  thereof." 

Jofeph  Tolfon  Lockyer  died  in  March  1765.  Thomas  Lockyer, 
the  father  of  Jofeph  Tolfon  Lockyer,  entered  into  poflefTion  of  the 
premifes  on  the  death  of  John  Lockyer,  the  original  teftator, 
and  continued  in  pofleflion  till  his  death  in  1785,  when  the  de- 
fendants obtained  pofTt^flion. 

This  caufc  was  argued  in  Michaelmas  term  1787,  by  Laiv^ 
rence,  Serjt.  for  the  IcflTor  of  the  plaintifF,  and  Bond,  Scrjt.  for. 
the  defendants ;   and  in  Eafler  term  laft  by  Le  Blanc ^  Serjt. 

for 
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1788.     f^  the  Icffor  of  the  plaintiff,  and  Rookff  Scrjt.  for  the  de- 
fendants* 


oDdemifcof  O"  bcbalf  of  thc  Icffor  of  the  plaintiff  it  was  contended,  that 
Pi»«Y,  this  was  a  vetted  intereft  in  jfo/epb  To/fon  Lockyer^  though  it 
joNiy  was  fubjeft  to  be  devefted  by  the  birth  of  another  fon  of  Thomas 
aMlothen.  l^kyer.  Boraflon'z  cafe,  3  Rep.  19.  Taylor  w.  Biddal,  2  Mod. 
289*  Edwards  v.  Hammond,  3  lev,  132.  Stacker  v.  Edwards , 
2  Shoiver  398.  Gihfon  v.  Lord  Montfort^  i  Vefey  485.  Good'- 
right f  on  the  dcmifc  of  Larmer  v.  Searle  et  Ux.  2  Wilf.  29.  Pelbam 
V.  Gregory,  5  Brown's  Caf.  in  Pari.  435,  If  it  were  a  vetted  in- 
tereft, it  was  clearly  devifable. 

But  fuppofing  it  to  be  only  a  poflibility,  it  is  in  that  cafe 
alfo  devifable.  A  pofEbility  is  tranfmiffible.  It  may  be  af- 
figned  by  comraiffioners  of  a  bankrupt.  3  P.  Wms^  132.  A  fine 
will  pafs  it.  3  P.  Wms.  372.  T/Vi  v.  Edwards.  Pollexfen  54. 
Weale  v.  Lower.  It  is  alfo  dcfccndible.  2  Ventr.  347.  i  P. 
Wms.  566. 

If  then  it  be  tranfmiffible,  affignable,  and  may  defcend, 
there  can  be  no  teafon  why  it  fliould  not  alfo  be  devifed.  Thc 
ftatute  of  wills  {a)  has  the  word  "  hereditaments  ;'*  but  what- 
ever is  tranfmitted  from  the  ancettor  to  thc  heir  is  an  heredita- 
ment, as  the  heir  docs  not  take  by  purchafe,  but  by  defcent. 
That  a  poffibility  is  in  truth  devifable,  is  determined  by  the 
cafe  of  Selwin  v.  Seiivin,  i  Black.  222.  and  Roe  on  demife  of 
Noden  v.  Griffith,  ih.  605.  which  rule  Blackjlone  has  adopted  ia 
his  Commentaries  {b). 

For  the  defendants  it  was  argued. 

1.  That  this  was  not  a  vetted  interctt  in  Jofeph  Toifon  Leckycr, 
(Gnce^  during  the  life  of  the  father  another  younger  fon  might  be 
born)  but  was  only  a  poffibility.  That  if  it  were  vetted,  yet  the 
cjcflment  was  barred  by  the  ttatute  of  limitations ;  for  after 
jfo/epb  had  attained  the  age  of  twenty-one,  the  intereft  of  the 
father  in  the  manGon-houfc  ceafed,  and  his  poffeffion  was  from 
that  time  adverfe ;  but  that  poffeffion  continued  above  twenty 
years. 

2.  That  being  a  poffibility,  it  was  not  devifable.  Defcendi* 
Ue  and  devifable  are  not  controvertible  terms.  A  right  of  entry 
may  defcend,  but  cannot  be  devifed.  A  poffibility  at  commpa 
law  was  not  affignable.     Shep.  Touchfl.  238.  414.    Afoor€  8o6. 

(a)  »7  B.  8,  c.  lo./.  ii»  (^)  Vol  a.  p.  s^« 

Popham 
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Popham  ^.     And  is  only  aflTignablc  on  a  bankruptcy,  by  virtue     1788. 
of  the  ftatutc  (a),  which  fays,  "  whatever  the  bankrupt  may 


**  depart  withal;"  but  as  he  may  releafe  a  poffibility,  he  may  ©ndemifeof 

depart  with  it.     A  fine  levied  of  it  operates  only  by  eftoppel     ^*".*J» 

againft  the  cognizor.     The  poflTibility  of  a  term  may  be  devifcd,     Jowm   . 

it  being  holden,  that  as  the  Temainder  of  a  term  muft  go  to  the  '"**  °^   '** 

executor,  he  takes  it  as  a  truftee  for  the  devifee.     Wind^.  J^h^t 

I  P.  Wms,  5  •7  2.     But  in   that  very  cafe  it  is  exprefsly  faid  by 

the  Chancellor,  that  a  man  cannot  devife  a  fee  Gmple,  which  he 

has  not  at  the  time  of  making  the  will.     In  pleading  a  devife, 

i:  is  dated  that  the  teftaror  was  feifed,  but  he  cannot  be  feiffd 

of  a  mere  poffibility.     The  ftatute  of  wills  puts  a  devife  on  the 

fame  footing   with  a  conveyance,  but  a  mere  poflTibility  cannot 

be  the  fubjeft  of  a  grant.     A  contingent  freehold  intereft  was 

never  confidered  in  the  law  as  being  devifable,  till  it  was  fo  con- 

fidcred  by  Lord  Mansfield  in  Sekvtn  v.  Selivin.     But  the  decifion 

cf  the  Court  in  that  cafe  was  founded   on   the  bargain  and  falc 

and  recovery,  being  all  one  conveyance.     Wright  v.  If^nghty 

1  Vfzcy  409.       Flizgihbon  236.       Banter  v.   Coke^   I  Salk,  237.. 

Bijbiip  v.  Fountain,  3  Lev.  427.     Pheafant  v.  Pheafant^  2  Fentr, 

340.  I  Ro/L  Abr.  609. 

3.  Suppofing  this  to  have  been  a  devifable  intereft,  it  did 
not  pafs  by  the  will  of  Jofeph  Tolfon  Lockyer^  not  being  fpecifi- 
cally  named. 

Cur.  vult  advifi 
In  thisterm  the  following  judgment  of  the  Court  was  deli- 
vered by 

Lord  Loughborough— Three  queftions  have  been  made  in 
this  cafe.  1.  Whether  there  was  a  vefted  nitereft  in  Jfeph 
^IpnLochyer?  2.  Whether,  if  it  were  contingent,  it  was 
devifable  ?  3.  Whether  it  paffed  by  the  will  of  Jcfeph  Tolfon 
Lockser  ? 

The  dlfcufTion  of  the  firft  queftion  is  unneceflary;  for  taking 
it  to  be  a  fpringing  contingent  executory  ufe  in  Jofeph^  we  arc 
all  of  opinion  that  it  was  devifable,  and  paffed  by  his  ^vill. 

The  cafe  of  Selwin  v.  Selwin  has  determined  this  point ;  and 
bethink  ourfelves  bound  by  that  determination,  confirmed  as  it 
is  by  the  cafe  of  Moor  et  Ux.  v.  Hawkins^  in  Chancery,  before 
lord  Nortbington,  in  the  year  1765,  which  was  this; 

(«)  13  £/ir.  c,  7. 

Vol.  I.  D  «  James 


^ 
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1758.  ^*  y^'w^'^  Gruib  dcvifed  all  his  real  eftates,  in  truft  for  bis  fon 

•— — •  *'  J^fnes^  and  if  he  (hould  die  without  ifluc  under  age,  then, 

on  dcmife  of  "  ^^^^  ^^  his  oftates  fliould  go  to  Cochran^  his  heirs  and  aflTigns/^ 

'Pkrby,         Cochran  dcvifed  "  all  the  eftates  whereof  he  was  feifed  in  pof-? 

JbNf  •      •?  fcffion,  remainder  or  rcverfion  to  the  plaintiff,  and  died  in  thq 

indothert.   u  lifc.time  of  James  Gruhh  the  fon,  who  affcrwards  died  unde^p 

•*  twenty-one  and  without  iffue." 

On  a  bill  brought  by  the  dcvifee  of  Cochran^  a  qyeftion  wa^ 
made,  Whether  the  poflibillty  given  to  Cochran  was  devifablc  ? 
Lord  Chancellor  faid,  "  I  have  never  had  any  doubt,  fince  I  wa^ 
^*  twenty^five  years  old,  but  that  thefe  contingent  interefts  wcrfe 
<•  devifablc,  notwithftanding  fome  old  authorities  to  the  contrary, 
f*  I  fent  the  qucftion  however  into  the  King's  Bench  in  the  cafe 
?•  of  Selwin  v.  Selwin  ioT  the  f.itisf4£lion  of  the  patties,  and  thq 
ff  certificate  of  the  judges  in  that  cafe  implies,  1  think,  that  thej 
•*  agreed  with  me  in  this  opinion.  Upon  which  the  Solicitor 
55  General  De  Grey  and  Mr.  Skinner  waived  ail  further  argpt-r 
f  ment  on  the  other  fide,  and  Lord  Norihington  added^  this  argu- 
fy mcnt  is  properly  withdrawn,  as  the  point  is  fettled  and  ought 
5<  not  to  be  (haken.  It  is  a  liberal  and  right  determination.'* 
On  thefe  authorities  therefore  we  give 

Judgment  for  the  leffor  of  the  plaintiff  («). 

R9oke  then  moved  to  (lay  the  poftea,  till  the  event  of  a  writ  of 
error  which  the  defendants  meant  to  bring,  fliould  be  known. 
This  was  granted  on  condition  that  they  fliould  undertake  to 
account  for  the  mcfne  profits  from  the  day  of  the  demife. 

(«)  [ThJ$ju4^mcni  was  affirmed  by  the  i      See  3  Tom  Rff>.  B.  R,  S8 — 9S.] 
court  of  B.  R.  in  Hihiy  term,    17S9.—  | 


Noble  agdinfi  King  and  Smith. 

liiuaAiM  'TpHIS  was  an  a£lion  of  cover^ant  brought  againft  the  dc- 
JSt^siT**  fembnts  in  their  own  right,  (who  were  executors  of  one 

«hetro«n  Jof^  A7i»^,)  for  a  breach  of  the  followintT  covenant  cortained 
io»en4in:  ft»T  in  thc  a(Iignment|  by  way  ot  mortgage  of  a  Icafc  belonging  to 
I^hUm^  tbcteftator: 

\m<rt  ^-t./  ««  And  further,  that  for  and  nctwJthdlinding  any  zCt,  ^^td^ 
^yZ'wl^'  *'  matter  or  thing  wharfoever,  had,  made,  or  dope,  by  the  faid 
W,  c.^.      €t  j^jjiry  Xing  and   &mW  Smithy  or  cither  of  them,  thc  faid 

tu>$f«n  «•  t  of  «  leafe  d»  tbr  idlator  by  wvt  of  mofi^Mf^,  the  drclawMva  m«f^  (Item  a  hrt*ch  H/tm 
^^t^  cn^mmmii  [vt  tkit  the  eTiOot's  6tk  roaoesctU  ftim  to  tlK  Affi^omeat  mxlr  bv  ^m-  ] 

!*  therein- 
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••  tlicrcin-bcfore  recited  and  afligned  indenture  of  leafe  is  a  good      1 788. 

**  and  fufficient  leafe,  valid  in  law.  and  the  term  of  years  thereby 

**  create!  is  not  forfeited,  furrendered,  orotherwife  determined,      ag'nnft 

««  or  become  void  or  voidable.    And  alfo,  that  they  the  fiid  Mary    ^'^j";*"/ 

*'  King  and  Samuel  Smithy  have  not  nor  hath  cither  of  them,  at 

"  any  time  or  times,  (ince  the  deceafe  of  the  faid  Jofeph  King 

"  made,  done,  or  committed,  or  wittingly  or  willingly  fuffered 

**  any  aft,  matter,  or  ihing,  whereby,  or  by  reafon  or  means 

**  whereof  the  faid  piece  or  parcel  of  ground,  and  the  mefluage 

**  or  tenements,  (hop  and  premifes,  or  the  term  of  years  thereof 

"  granted  as  aforcfaid,  are,  or  is,  or  (hall  or  can  be  in  any  wife 

"  incumbered  or  charged  in  title,  charge,  or  otherwife  how- 

"  fi^ever.      And   that  for   and   notwithftanding  any  fuch  aft, 

"  they,  the  faid  Mary  King  and  Samuel  Smithy  or  one  of  them, 

•*  now  have  in  themfclves,  herfclf,    and  himfelf,  good  right, 

"  full  power  and  lawful  and  abfolute  titk  and  authority  to  bar- 

"  gain,  fell,  and  aflign  the  faid  piece  or  parcel  of  ground,  and 

"  the  mefluages  or  tenements,  (hop  and  premifes  thereon  ereft- 

"  cd,  with  their  and  every  of  their  appurtenances,  unto  the  faid 

"  John  Noble^  his  executors,  adminiftrators,  and  afligns,  in  man- 

**  ncr  and  form  aforcfaid  :    and  alfo  that  it  (hall  and  may  be 

"  lawful  to  and  for  the  faid  John  Nohley  his  executors,  admini- 

"  (Irators,  and  afligns,  from  time  to  time,  and  at  aW  times  from 

"  md  after  breach  or  default  (hall  hnppen  to  be  made  in  pay- 

"  mcnt  of  the  faid  fum  of,  i^c.  and  lawful  intereft  for  the  fame* 

"  peaceably  and  quietly  to  enter  into  the  faid  demifed  premifes, 

"  l^c.  and  to  take  the  rents  and  pro(it8,  Iffc.  (in  the  ufual  way) 

**  without  the  lawful  fuir,  let,  trouble  or  denial  of  or  from  the 

**  faid  Mary  King  and  Samuel  Smithy  or  either  of  them,  their, 

**  or  cither  of  their,  executors,  adminiftrators,  or  afligns,  or  any 

'*  other  per/on  or  perfons  ivhomfoeverP 

The  breach  afligned  was,  that  the  plaintiff  was  evifted  in  con- 
fequcnce  of  a  [ud^ment  in  cjeftment,  obtained  by  one  7o/4// 
I'fi^'/,  having  lawful  title  to  the  premifes. 

To  this  declaration  the  defendant  fpecially  demurred.  The 
^ufcs  of  demurrer  were  ;  **  That  it  does  not  appear  by  the 
"  faid  declaration,  that  the  faid  John  Tates  therein  mentioned, 
"  at  the  time  of  the  fuppofed  eviftion  and  expulfion  therein  alfo 
'  <nentioned,  or  at  any  time  before  or  fince,  had  any  lawful 
tide  to  the  faid  premifes  by,  from,  or  under  the  faid  Mary^  and 
**  ^amuelf  or  either  of  them^  or  by  rcafpn  or  mean?  of  any  a£t, 

P  ^  <«  mattejr,         ^ 
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1788.     **  matter,  or  thing  made  or  committed,  or  wittingly  or  willing- 

• •  "  ly  fuffcred  by  them  the  faid  Mary  and  Samutl,  or  either  of 

*'°"-;     «  them,  i^c." 
King  and       Joinder  in  demurrer. 

This  was  argued  in  Eajier  term  by  Rtwrnngion^  Serjt.  in  fup- 
port  of  the  demurrer,  who  contended,  ifl.  That  executors  can 
only  be  undcrftood  to  covenant  againft  their  own  a£ls :  the  words 
therefore,  *'  any  other  perfon  or  perfons  whomfoevci  mud  be 
icftrained  to  perfons  claiming  under  them  [ay* 

2d.  That  it  docs  not  appear  that  Tates's  title  commenced  by 
any  aEl  of  the  defendants^  or  prior  to  the  affignment  made  by 
them  to  the  plaintiff,  who  might  therefore  have  been  cvifted  by 
means  of  fomc  a£l  done  by  himfef  {\\\zt.  the  affignment. 

Le  Blanc,  Serjt.  contra.  This  is  an  exprefs  covenant  for  quiet  en* 
joyment,  and  was  intended  to  go  farther  than  the  ufual  covenants 
by  executors.  The  words  cannot  be  reftrained,  for  the  prior 
covenants  againft  their  own  a£ls  were  fufficient  to  proteft  the 
plaintiff  to  that  extent.  This  therefore  is  an  additional  cove* 
nant.  In  the  cafe  of  Woodrojfew,  Greenwood^  Cro,  Eliz.  517, 
a  covenant  of  this  kind  was  taken  againft  the  covenantor  ;  and 
in  Mountford  v.  Cate/by^  Dyer  328.  the  fame  doftrine  is  laid 
down,  though  that  was  affumpftt  for  quiet  enjoyment,  te'r. 
againft  all  perfons,  l^c.  It  was  there  holden  that  the  undertak- 
ing extended  to  a  trcfpaflcr,  and  though  in  Vaughan  123.  that 
part  of  the  cafe  is  denied,  and  it  is  faid  that  the  warranty  only 
related  to  one  having  legal  title,  ftill  that  cafe  applies  to  the 
prefent. 

As  to  the  fecond  objeflion,  it  was  not  nnteria-1  to  ftate  in  the 
declaration,  that  Tates%  title  was  paramount  to  that  of  the 
plaintifF— the  defendants  ought  to  ha  /^  plodcJ  ic ;  2fter  vtrdicl, 
this  objeclion  would  not  prevail,  and  is  nor  now  a  caufe  oi  de- 
murrer. 

Cur.  vult  adv. 
In  this  term,  on  the  fecond   point  made  by  Runnington^  the 
Court  gave 

Judgment  for  the  defendants. 

AdaW^  Serjt.  then  moved  to  amend  the  declaration,  which 
the  Court  refufed,  on  the  ground  th;»t  they  would  not  interfere 
to  aflift  the  plaintiff  in  an  action  brought  againft  executors  in 

{a\  Sbt(>.  Touclft,  c.  7    p.  \fy  fol.ed'it.    i  Burr,  187.    3  ^«rr.  1640.    Altyn^%1* 

their 
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their  own  right,  who  appeared  only  to  have  a£led  in  the  difpo-     1788. 
fitioQ  of  the  teftator's  tficfts. 


Noble 

King  and 
Smith* 


John  Coope,  Joseph  Coqpe,  William  Jesser  Coope, 
Charlesson,  Piercy  the  Elder,  Piercy  the  Younger, 
Pritzler»  and  Brown  5  againji  I^ykZj  Atkinson, 
Walton,  Kattersley,  Stephens,  and  Pugh.  » 

'TPHIS  was  an  adion  brought  by  the  owners  of  a  Greenland  ^.  ^  andC. 
(hip   called  The  Eatl  of  Chatham^  again/l  the  defendants,  agrcemeait© 
on  ao  agreement  to  purchafe  oil,  the  cargo  of  the  (hip.  ^""^d***'^ 

The  declaration  dated,  that  on  the  29th  oi  Auguji  1786,  the  name  of  ^. 
plaintiffs  fold  the  cargo  to  the  defendants,  at  the  rate  of  20/.  uke'aHquot* 
per  ton,  to  be  received  as  foon  as  it  was  boiled  and  ready.   That  ^""  **^  ^^ 
by  way  of  collateral  fecurity,  two  bills  of  exchange  were  depofited  buc  it  does 
in  the  hands  of  the  plaintifiTs,  one  of  which  was  accepted  bv  »*>^''P-"»' 

*  '  ^  *  *     that  tht-y  are 

defendants  Eyre^  Atkinfon^  and  Walton.     That  the  fale  being  fo  joint y  to  re- 
made, and  it  being  expeded  that  the  defendants  would  not  take  ^^J^^f^^l} 
away  the  oil  purfuant  to  the  terms  of  the  fale,  it  was  afterwards  -^  thcoften- 
agreed  between  the  plaintiffs  and  defendants,  by  the  name  of  b  ^1x^0!* 
Benjamin  Eyre  and  Co.  **  that  the  plaintiffs  fliould  keep  the  oil  ^^ ri* an. 
"  in  their  poffeflion  till  the  ift  of  J^tf««^ry  following ;    and  \l  jdUraiparu 
"  the  defendants  did  not  pay  for  it  on  or  before  that  day,  the  ^^^^!!\^ 
"  plaintiffs  were  to  be  at  liberty  to   authorife  the  broker  to  rc- 
"  fell  it  at  the  bed  price  he  could  get ;  and  if,  upon  fuch  re^fale, 
"  the  oil  fliould  not  produce  20/.  per  ton  with  all  charges,  ts'r. 
"  the  plaintiffs  were  to  dcduft  the  difference  of  the  price  out  of 
"  the  bills  placed  in  their  hands  as  a  collateral  fecurity.**    That 
the  defendants  neither  paid  for  nor  took  away  the  oil ;    where- 
upon the  plaintiffs  autl>orifed  the  broker  to  re-fell  it*     That  the 
deficiencies  upon  the  re-fale  amounted  to  400/.  beCdes  brokerage, 
Wf.  100 /I     That,  the  bill  of  exchange  accepted  by  the  defend- 
ants was  prefented  to  them  for  payment  and  refufed. 

Second  count.  Sale  to  defendants ;  their  refufal  to  pay  or 
take  the  oiL  Re-fale  at  a  lofs  of  400/.  and  expences  100/. 
There  were  alfo  the  common  counts— damages  3000/. 


(7)  [In  order  to  conft'tate'a  partner(hii>, 
f  etmnufoon  of  prttfit  and  kji  between  the 
ptfties  it  efleDtial ;  and  this  is  the  true  cri- 
tcrioa  to  jodge  by.  See  p>  43-  4S.  and 
iainXU  T.  RtfUrtfim  &  al.   4  Ttrm  RtP- 


B.  R.  720.  See  alfo  JVaugb  v.  Carver  & 
a/.}  poftf  vol  2.  p.  235— 247.  tliatwhcie 
one  takca  a  moiety  of  the  profits  indefiaitelyy 
he  (hall  by  opcraiioa  of  law  be  made  liable 
to  loflcs  ] 

3  Pi«» 
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1788.         Pica,  general  iflue,  by  all  the  defendants  except  Eyrey  wha 

— —  fuffcred  judgment  by  default,  with  notice  that  damages  would 

andoihcn    ^^  aifefled  againft  him  according  to  the  event  of  the  caufe.     Bc- 

^^^      fore  the  aftion  was  brought  Eyre  and  Co.  had  become  bank- 

■adoiljcri.   rupts.  . 

This  was  tried  at  the  fittings  after  lad  Hilary  term,  before 
Ijord  Loughborough'  by  a  fpecial  jury,  when  it  appeared,  that  on 
the  24th  of  Augujy  the  defendants.  Eyre  for  himfelf  and  part- 
ners, (who  were  Atkinfon  and  Walton^  general  merchants,)  Hat" 
ierjley  for  himfelf  and  SiephenSy  who  were  oil  merchants,  and 
Pugh  for  himfelf  and  fon(a),  who  were  alfo  oil  merchants, 
agreed  to  purchafe  jointly  as  much  oil  as  they  could  procure,  on  a 
profpeft  that  the  price  of  that  commodity  would  rife.  That  Eyre 
(hould  be  the  ollcnfible  buyer,  and  the  others  Jhare  in  his  pur- 
chafe  at  the  fame  price  *which  he  might  give.  Hatterfley  and  Co. 
were  to  have  one  fourth,  Pugh  one  fourth,  and  Eyre  and  Co. 
the  remaining  moiety.  That  they  bought  lai^c  quantities  of 
oil  btlonging  to  other  (hips,  and  other  traders  befides  the  plain- 
tiffs, in  the  name  of  Eyre  and  Co.  That  Hatterfley  and  Pugh 
occafionally  came  forwards,  and  gave  diredlions  as  to  the  delivery 
of  the  oils,  and  otherwife  interfered  in  the  tranfaftion,  and  alfo 
made  many  declarations,  "  that  they  were  all  jointly  intercfted 
*^  in  the  different  purchaCes,  and  that  there  was  a  general  con- 
♦^  cern  between  them**  \J)). 

Oa 

(«)  The  fbfi  died  before  the  aflion  was  brought. 
(<^)  The  evi.ierice  as  to  th's  point  was  in  fubltjr.ce  as  folh'W?  : 

Garforthf  the  broker,  piovcd  iheconcrjO,  fignrd  by  Eyre  r'cr  himfelf  anJ  Co.— Gene- 
ral orders  from  Eyre  chly,  to  purchafe  any  qointity  of  oil  which  n»i^'ht  oi^Ki'—Uatttrjhv 
and  Purb  told  him  they  were  to  have  a  part  of  wh^t  w-s»  purch.ilcd  in  the  firm  of  Eyic 
and  Co.  and  that  they  were  pmrly  concrrned.  They  went  to  receive  a  caigo  folj  by 
^htualtei  at  BLckiia.'i  TZ>uv..'r5,  who  had  alfo  fold  oi!  to  the  Defendants,  proved  that 
Hatterjley  faid,  *<  //  is  oil  the  ja're  ivhethtr  Eyre  or  I  buy  if — it  is  thtjame  concei  f?  j  *  and 
that  Pu^h  faid,  "  llatrc^Jhy  and  I  am  c:t!cerr.ed -^^^  and  that  they  attended  to  fee  the  oil. 
gaged.  iitrick'i:KJf  ^^ho  hud  the  care  of  Greenland  Dcckf  pjovcd  that  Hottejley  and 
Pufb  faid,  **  lyt  ba'vt  purclajcd your  cil.^*  That  on  f.ti;urc  of  Eyre  zr.d  Co.  Fu^b  fertr 
en  crdsr  not  to  deliver  the  oil  of  the  Jbip  BritanniA^  'vuhuh  had  been  fvrchafed  by  Eyft 
mssd  Co'  and  bad  the  cellars  luked. 

Kublr.gt'.n  foli  oil  to  Ey^e  and  Co.  by  Carfcrtb  the  broker,  delivered  to  Hjtterjley, 
who  gave  in  payment  a  bill  accepted  by  Eyre  and  Co.  and  his  own  note  to  iodeinnify  the 
vkitnefs  in  making  an  indorfemcnt. 

C-p'ain  Hajiifgi  fold  oil  to  Eyre  and  Co.  by  the  fame  broker,  for  which  Pugb  figned 
aa  ag.ee  "ent. 

Capi-in  D-.tvfon  alfo  fold  oil  by  Garfertb  to  Eyre  and  Co.  for  which  Pugb  gave  a  re^, 

^     ceipt ;  and  bt>ng  ?rtccj  whe;her  the  buyers  were  refponfiblc  pfrfinjs,  told  the  witncfs  that 

be  vnhfif'i,  fa)in^>    **  /am  concerned,  llaturjley  h  concerned,  and  tbtre  is  a  bovje  at 

•<  Norwi.b 
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On  the  part  of  the  defendants,  it  was  infiftcd  on  at  the  trial,     1788. 
that  the  coiitraft  of  fale  was  qiade   between  the  plaintiffs  and  .     • 

Eyre  and  Co,  onlyy  and  that  the  agreement  which  the  defendants    ^na  omcrt 
entered  into  between  thcmfelve^,  was  only  a  fub-contraft,  and      ^f^'*!/* 
did  not  conftitute  a  partnerftiip.     Lord  Lbughborough^  after  de-   andothert; 
daring  his  opinion,  (that  as  the  defendants  did  not  appear  to 
have  beeh  jointly  concerned,  furthsr  than  the  purchafe  of  the 
bil,  they  had  hot  fiich  a  joint  intereft  in  the  profit  and  lofs  as  tKe 
law  made  nccefLiry  to  a  partncrOiip,)  direfted  a  verdiil  to  Uc 
ifound  for  them,  which  was  accordingly  done. 

Mar/ball^  Strjt.  having  obtained  a  rule  to  (hew  caufe  why  a 
hew  trial  fliould  hot  be  granted  on  the  mif-dircdlon  of  the  judge; 
in  Eajfer  term, 

Bq/iJ  :ind  LeB.'dnc,  Ssrjts.  (hewed  caufe.  TRe  only  queftion 
IS,  Whether  the  three  houfes  jointly  contraflted  with  the  owners 
of  the  fhlp,  fo  as  to  make  them  partners  ?  This  could  not  be, 
fiiicc,  in  otdcr  to  make  men  partnei-s,  tliey  muft  cither  pledge 
their  Joint  credit,  or  be  equally  interefted.  Now  the  credit  was 
here  given  to  Ejre  and  Co:  aloiie^  and  the  (hares  of  the  purchafe 
were  unequally  divided.  Whether  it  be  a  fecret  or  avowed  part- 
ner(hip,  the  principle  H  the  fame ;  the  parties  muft  be  poflefTed 
like  joint^tenants  per  fny  et  per  tout :  each  miift  be  interefted  iii 
the  whole,  arid  have  a  right  of  furvivorfhip.  But  if  Eyre  and 
hii  partners  had  died,  Haiterfcy  and  Pugh  could  have  had  rio 
claim  to  their  (hares  of  the  purchafe,  which  would  have  veltcd  in 
their  executors.  The  plaintirf^s  only  contrafled  with  Eyre  and 
Co.^  there  wis  nb  privity  between  them  and  the  other  defend- 
sLnts. 

If  a  le(ree  makes  ah  under* leafe,  the  landlord  cannot  fue  the 
fub-lelTcc  for  his  rent.  If  a  man  fliOuld  buy  a  fet  of  horfcs  and 
fell  a  pair  of  them,  the  buyer  of  the  pnir  would  not  be  liable  fo^ 
ihe  whole  fet,  in  default  of  the  original  purchafcr. 

In  Hodre  V.  t>awes(a)^  and  Grace  y.  Smith  (i),  it  is  eftabli(hed 
as  e(rential  tb  a  partnerfhip,  either  that  there  (hoald  be  a  con- 
trail to  (hare  profit  and  lofs,  or  that  the  parties  (hould  offer 

«<  Ntr^skb  nvbiebtun  htty  Bt  ali:^    Pugb  af(«xwards  rented  this  iA  the  prcfence  cf 
Hstierfiyp  who  acknowledged  Ic  to  be  true. 

Pbtlfs  proved  that  he  waa  agent  to  fell  oil  for  a  Mr.  T^omans,  and  not  trufting  to  Eyri 
only*  whom  he  con^deted  as  a  mere  fpeculat^r,  required  the  names  of  the  others  cun- 
ccrne4  Co  be  j^iVen  io,  upon  which  Garfuttb  the  broke:  gave  in  the  nzmti  of  Hatwjfty 
■lid  Co* 

(tf)  Vauil  jyr.  [h)  z  Black,  $^9. 

i)  4  ftcif 
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1788.    ll^^ir  joirit  credit  to  the  vendor.   In  Hoare  v.  Daives  the  oftenfibic 

• agent  was  alone  liable.     There  a  number  of  perfons  employed  3 

aud^others    l^^'o^^^r  ^o  procure  others  to  join  in  the  purch.ife  of  tea ;  but 
againft      there  is  no  material  difference,  whether  a  broker  be  jointly  em- 
andothert.   ployed  to  make  a  purchafe,  or  feparately,  to  find  joint-pur- 
chafers. 

The  agreement  between  the  defendants  can  only  be  confidcred 
as  a  fub-contra£l,  and  not  of  fuch  a  nature  as  to  conditute  a  part- 
nerfhip. 

Adair ^  Marjhalli  and  RunnitJgtotiy  Serjts.  in  fupport  of  the  rule 
admitted  that  a  participation  of  profit  and  lofs  was  neceffary 
to  conditute  a  partncrOiip,  and  atgued  that  this  was  a  contract 
of  that  nature.  Whether  the  agreenient  be,  to  divide  the  goods 
thcmfclves  at  a  given  time,  or  the  produce  on  the /ale  of  them; 
each  party  runj»  the  fame  rilk,  and  each  has  his  (hare  of  profit 
and  lofs,  either  in  the  increafed  or  decreafed  value  of  the  goods, 
or  the  increafed  or  decreafed  price  for  which  they  might  a£^ually 
be  fold. 

1  he  defendants  Haiterjley  and  Pugh  occaficnally  permitted 
their  names  and  credit  to  be  ufed,  and  holden  out  as  perfons 
jointly  concerned:    neither  of  them  could   fay   "  Non  hdc  In 
**  fadera  veni.**    While  the  fpeculation  promifed  well,  and  they 
feared  that  the  wliole  profit  would  belong  to  the  afllgnces  of 
£yre  and  Co.  they  went  to   Greenland  Docky  to  fccure  to  them- 
felves  their  refpeflive  fliares  of  the  concern  ;    this  was  holding 
themfelvts  out  as  jointly  concerned  in  fome  of  the  contra£ls  *,    but 
if  they  were  concerned  in/u/ne,  they  were  fo  in  ally  as  they  were 
all  made  under  the  fame  order.     It  was  known  that  £yre  had 
feveral  other  perfons  concerned  with  him,  othcrwife  he  cculd 
not  have  gained  credit  to  fo-  large  an  amount  |  but  It  was  not 
neceflary  that  the  vendors  fliould  know  who  tlie  private  part- 
ners were  ;  they  gave  credit  to  theai  though  net  by  name,     'i  he 
broker  would  not  have  made  a  bargain  which  could  not  be  ful- 
filled •,  he  knew  that  he  was  ailing  for  refponfiblc  peifuns.     But 
it  (hall  not  be  in  their  power  after  three  months  have  elapfed^ 
by  their  own  acl  to  convert  .1  partnerfhlp  into  a  mere  agreement. 
In  the  cafe  of  Rich  v.  Coe  (/i),  the  owners  of  a  ihip  let  for  a 
term  of  years  to  the  malter,  who  covenanted  to  repair  her  at 
his  fcle  expence,  were  held  liable  for  repairs,  though  the  ihip- 
buikler  fuppofed  the  mafler  to  be  the  owner,    and  gave  cre- 
dit onlv  CO  him. — ^Thc  firm  of  a  houfe  may  have  a  different 

(<i)  Canf,  636. 
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aaeaning  according  to  the  nature  of  the  trade.     Eyre  ^nd  Co*     1733. 
as  general  merchants  might  mean  £yre^  Atkinfotti  and  Walton^  ■■, 

but  In  the  oil  trade  (which  was  known  to  be  an  extraordinary  ^/^  u* 
concern)  ;  Eyre  and  Co.  meant  Eyre  and  the  other  defendants,  agmt^ 
becaufe  they  were  all  concerned  together  in  the  oil  contrafts-  It  ,bJ^[^j^ 
is  objeQcd  that  this  is  not  a  partnerfhip  but  only  a  fub-faU  or 
fuk-cwtroB.  A  fub'Coniracl  is  a  fcicoiidary  contra£l  depending 
upon  fome  primary  and  antecedent  one.  In  the  cafe  of  a  pur- 
chafe  of  goods,  it  means  ^fubfequent  agreement ^  to  take  a  part  of 
what  has  been  previoujly  bought ^  it  is  like  an  under -Icafe  '  of 
lands.  But  a  previous  agreement  to  (hare  in  an  intended  pur- 
chafe,  is  a  contradi  oi partnerjhip.  So  if,  befo][e  a  leafe  was 
granted,  the  intended  leflce  were  to  agree  to  let  another  have  a 
/bare  in  the  concern^  that  could  not  be  regarded  as  a  fub-con- 
traft,  the  perfon  Iharing  would,  in  fuch  cafe,  be  deemed  a  co- 
leflee  in  equity,  and  would  be  liable  to  the  rents  and  covenants  ; 
for  (piifentit  commodum  /entire  debet  et  onus, — It  could  not  be  a 
fub-fale  to  Hatterjley  and  Pugh^  becaufe  each  was  to  have  a  (hare 
on  the  fame  terms  as  Eyre  and  Co.  purchafed.  But  Eyre  and 
Co.  were  merchants,  and  merchants  never  buy  to  fell  again  at 
prime  coft,  Hatterjley  and  Pugh  muft  therefore  be  faid  to 
YiTL'vcJbared  originally  in  tliefe  bargains,  and  not  to  have  pur,- 
chafed  any  fccond  part  of  them.  The  fpirit  of  buying  and 
felling  is  gain^  the  fpirit  of  partnerfiiip  is  mutual  participation 
of  )?ain. 

It  is  alfo  objefted,  that  the  relation  of  partners  does  not  exift 
where  one  cannot  bind  the  whoUj  and  here  no  one  could 
£ell  ail  that  was  bought. 

This  rule  is  right,  but  docs  not  apply.  The  broker  did  not 
buy  a  fpccific  lot  for  each,  but  one  purchafe  for  all.  Till  they 
divided  it,  therefore,  each  was  entitled  to  it  per  my  ^ per  tout^ 
for  each  had  an  undivided  (hare.  As  Eyre  could  authorife  the 
broker  to  buy  the  whole,  fo  could  he  authorife  him  to  fell  it. 
Suppofe  that  Eyre  had  actually  fold  it,  neither  Hatterjley  nor 
Pugh  could  have  maintained  trover  again il  the  vendee  for  their 
(hares;  becaufe  any  joint  owner  of  a  mere  perfon-al  thin;^,  may 
fell  it,  and  the  vendee  will  have  j^good  title;  the  co« proprietors 
can  only  call  upon  the  vendor  for  their  (hares  of  the  purchafe 
money.  If  Eyre^  before  divi(ion,  had  fold  the  whole  at  a  great 
profit,  Hatterjley  and  Pugh^  though  they  had  never  advanced 
any  money,  would  have  been  intitlpd  ta  thzxxjban  of  the  pro* 
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1788.    fi^^*  which  proves  that  they  could  not  claim  as  fub-purcha(eri# 
If  Hatterjley  and  Pugh  had  advanced  to  Eyre^  their  refpcftivc 


COOPK 


•iid^othefs  ^^^^^  of  the  purchafc  money,  and  Eyre^  inftead  of  dividing  the 
H^fJI  oil,  had  immediately  fold  it  and  divided  15  of  20  j^er  cenL 
todotfaeft.  profit^  in  that  cafe  either  Hatterjlty  and  Pugh  mud  have  received 
ufurious  interejl^  or  they  muft  have  been  partners.  If  the 
plaintiffs  had  rrfufcd  to  deliver  the  oil,  and  £yrf  and  Co.,  having 
tendered  the  money,  had  brouglit  an  aflion  againd  them  for 
the  non-delivery,  if  the  previous  agreement  with  Hatterjley  and 
Pugh  had  come  out  at  the  trial,  Eyre  and  Co.  would  have  been 
non-fuited,  for  not  joining  with  Hatterjley  and  Pugh  as  plain* 
tiffs.  But  if  Eyre  and  Co.  had  been  permitted  to  recover  in 
fuch  an  aQion  the  amount  of  the  improved  value  of  the  oil,  he. 
muft  have  accounted  to  Hatterjley  and  Pugh  for  their  refpcdivc 
ihares  of  the  profits. 

But  if  Eyre  and  Co.  could  not  fell,  they  could  make  no  title 
to  the  vendee,  and  thm  Hatterjley  and  Pugh  might  bring  trover 
againft  the  vendee  for  their  (hares.  But  their  (hares  being 
undivided,  the  vendee  might  have  pleaded  in  abatement,  that 
Eyre  and  Co.  ought  to  have-  been  joined  as  plaintiffs,  and  if 
they  had  been  joined,  the  vendee  might  have  (hewn  a  fale  from 
fome  one  of  the  joint-plaintiffs  and  non-fuited  them.  From 
hence  it  follows,  that  all  the  defendants  had  a  joint  property 
in  the  goods  till  divifion,  that  any  one  of  them  therefore  in 
pojfejfion  might  fell,  and  hind  all  the  other Sy  and  confequentljr 
that  they  were  partners. 

Cur.  vult  advtf. 

In  this  term  the  jud^^es  delivered  their  opinions  as  follow : — 
'  Gould,  J. — The  fa£ls  of  the  prefent  cafe  are  (hortly  thefe. 
The  defendants.  Eyre  and  Co.  order  one  Garforth^  a  broker, 
to  buy  quantities  of  oil. — The  defendants,  Hatterjley  and  Ca. 
and  Pugh  and  Co.,  were  to  have  for  their  refpeftive  (hares,  each 
one-fourth.— The  broker  buys  divers  (hip  loads  -,  and  to  fomc 
of  the  vendors,  the  defendants,  during  the  treaty,  declare  it  t© 
be  a  commoa  concern  between  them  and  Eyre  and  Co.,  in 
whofe  name  the  purchafes  were  made. 

But,  with  refpe£l  to  the  plaintiffs,  the  purchafe  was  made 
fingly  in  the  name  of  Eyre  and  Co.,  without  any  notificatioii 
that  the  defendants  had  any  concern  in  it. 

Thefe  purchafes  were  made  on  fpeculation,  there  being  a  prof- 
pc£i  that  oil  would  rife  in  prices  but  it  afterwards  fell,  and  then 

the 


IN  THE  TWENTT-EIGHTH   YeAR  OF   GEORGE  III.  43 

die  defendants  contend  that  they  are  not  liable  to  make  good  the     1788. 
difference,  Ejre  and  Co.  having  failed. 


Upon  thefe  fafls,  two  queftions  arife ;  i  ft,  Whether  the  de-   and°o*thcrt 
fcndants  are  partners  with  Eyre  and  Co.?    2d,  If  not,  Whether      ^•^ 
they  are  to  be  deemed  joint- contractors  in  the  purchafe  for  Eyre   aad.oUiqn« 
and  Co.  and  fo  liable  for  the  whole  ? 

As  to  the  firft,  I  think  they  cannot  be  confidered  as  partners 
with  Eyre  and  Co.  in  this  purchafe  from  the  plaintiffs.  Although 
there  may  be  partnerffiips  in  many  other  inftances  befides  what 
are  merely  commercial,  as  in  the  cafe  of  farms  rented  by  fcveral 
perfons  jointly,  and  of  partnerihips  of  attornies,  and  the  like, 
yet  I  think  the  true  criterion  is  as  ftated  by  Mr.  J.  Blachflone^ 
in  the  cafe  of  Grace  and  Smitbi  "  Whether  they  arc  concerned 
''  in  profit  and  lob ;"  and  the  fame  do£trine  is,  in  effeCI,  held  by 
Chief  Juftice  De  Grey^  in  that  cafe. 

This  is  ftrongly  illuftrated  by  Bloxatn  and  Fourdrlnler  V.  PHI 
and  Brooke  in  B.  R.^  which  was  cited  in  Xirace  v.  Smith.  It  there 
was  agreed,  that  whether  the  fum  of  money  was  a  frefli  loan,  or 
left  in  the  hands  of  the  man  who  was  originally  concerned  in 
the  trade  in  partnerfhip  with  the  perfon  advancing  or  leaving  the 
money,  made  no  difference. 

In  both  cafes  the  money  was  left.  In  Bloxarn*s  cafe  he  was  to 
have  (befides  intereft)  200/.  per  atmum,  as  and  in  lieu  of  his 
(hare  of  the  profits,  and  to  have  the  infpedion  of  the  books. 

This  was  properly  held  to  continue  his  connection  as  a  part- 
ner, and  excluded  him  from  being  at  liberty  to  fet  himfelf  up  as 
an  ufurer. 

In  the  cafe  of  Grace  and  Smiib^  Smith  ftipulated  to  have,  be- 
fides intereft,  an  annuity  of  '^oo L  per  annumy  but  not  a  word 
to  refer  it  to  the  trade. — And  tht^rcfore,  as  the  jury  found  that 
the  defendant  was  no  partner,  a  new  trial  was  refufed ;  and 
Blaciftone  lays  it  down,  that  the  fuppofition  of  its  being  ufury, 
bad  no  influence  on  the  queftion* 

In  both  inftances  the  annuities  were  limited  to  feven  years* 

It  was  held  in  both  the  cafes,  that  the  inequality  of  the  con- 
cern, as  to  profit  and  lofs,  was  immaterial  to  thofc,  who  dealt 
with  them,  however  it  might  be  a  regulation  between  them* 
felres. 

But,  in  the  prefent  cafe,  there  was  no  communication  between 
the  buyers  as  to  profit  or  lofs.  Each  party  was  to  have  a  dif- 
uxkOi  (bare^f  the  whole }  the  one  to  bare  no  interference  with 

th« 
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178S.     the  ihare  of  the  other,  but  each  to  manage  his  (hare  as  he  judged 
bcft.     The  profit  or  lofs  of  the  one  might  be  more  or  lefs  than 


J^hat  that  of  the  Other. 

*f«ar/f  In  this  light  I  am  of  opinion  thiere  is  no  foundation  for  the 

andotei.  Court  to  adjudge  the  prefent  cafe  a  partnerftiip;  and,  the  jur^ 
having  found  for  the  defendantSi  that  there  is  no  reafon  to  dif« 
turb  the  verdici. 

2d.  Whether  they  can  be  conGdered  as  joint-purchaftrs  ? 

I  think  it  would  be  attended  with  great  inconvenience  in  the 
common  dealings  between  man  and  man,  to  admit  that  pod* 
tion. — ^The  (lipulation  is,  that  the  purchafe  (hould  be  made  as 
for  Eyre  and  Co.  in  the  total,  and  each  is  to  have  a  feparate 
and  diltinfl  part. — A  man  goes  into  Torkfhire  to  buy  as  many 
horfes  as  he  can  collect,  or  a  limited  number,  and  agrees  with 
a  friend  that  he  (hall  have  two.  It  furcly  cannot  be  contended, 
that  this  could  make  the  friend  a  joint-contra£tor  to  fubjedt  him 
in  failure  of  the  other,  to  pay  for  the  whole  bargain. 

So  in  a  familiar  cafe,  a  man  is  about  to  buy  a  ton  of  wine  and 
agrees  that  a  friend  (hall  have  a  hogfhead. 

And  I  think  the  cafe  of  Hoare  and  Dawes  is  ftrong  on  this 
head;  I  need  not  (late  the  cafe,  it  having  been  already  dated 
feveral  times. 

Lord  Mamfidd  holds  it  merely  "  an  undertal<ing  with  the 
**  broker  by  each  for  a  particular  quantity,  no  undertaking  by 
**  one  to  advance  money  for  the  other,  nor  to  fliare  with  one 
>«  another  in  profit  or  lofc. 

**  It  would  be  moft  dangerous  if  tlie  credit  of  a  perfon  who- 
*'  engages  for  a  4Qth  part  (for  intlance)  Ihould  be  confidered  as 
<*  bound  for  the  39  others." 

This  doftrine  falls  in  exaflly  with  my  ideas.  I  think  cafes  of 
this  nature  (hould  (land  on  broad  Iines<-^not  on  fubtletics  and 
jpefinements  the  fource  of  litigation  and  difputes. 

Heath,  J.-— The  queClion  for  the  determination  of  the  Court 
18,  Whether  the  contraft  made  with  the  plaintyfFs  is  fo  far  binding 
on  the  defendants  Pugh^  Hatterjley^  and  Stephens^  as  to  make  them 
liable  on  the  failure  of  Eyre^nd  Go. 

If  this  contra£t  may  be  cdnfidered  iifidependently  of  the  other 
contrails  given  in  evidence,  there  could  be  little  doubt. — Eyre 
«nd  Co.  employ  Garfortby  their  bfokeif,  to  buy  oil,  and  it  is 
agreed  that  the  other  defendants  fliatl  have  aliquot  parts  when 
the  commodity  is  porchaied. 

This 
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This  is  a  fub-contrajE^,— by  a  ful>>contra£l  I  mean  a  con-     1788. 
tn£t  fubordinate  to  another  contrafl  made  or  intended  to  be 


made  between  the  contra£ting  parties  on  one  part,  or  fome  of    and  othtfi 
ibem  and  a  ftranger. — Eyre  and  Co.  are  the  only  purchafers      ^^ 
known  to  the  plaintiffs;  entire  credit  was  given  to  them  alone.   aa(ioiha%. 
PugAf  Hatterjley^  and  Stephens^  can  be  liable  only  in  the  event 
of  a  concealed  partnerfhip,  on  this  principle,  ^*  that  the  a£l  of. 
'*  one  partner  binds  all  his  co-partners,  on  account  of  the  com« 
<*  munion  of  profit  and  lofs" — In  trutli  they  were  not  partners, 
inafmach  as  they  were  only  interefted  in  the  purchafe  of  the 
commodity,  and  not  in  the  fubfequent  difpofition  of  it. 

Great  reliance  has  been  placed  on  this  being  a  joint  concern^ 
and  a  joint  fpeculation.  It  is  fo  between  the  defendants,  but 
the  contrails  made  with  the  other  vendors  are  diflFtrent,-— A  con- 
tra£i  made  between  A>  a^id  B,  cannot  be  given  in  evidence  to 
explain  a  contraft  made  between  A,  &  C— It  is  Res  inter  alios 
a8a.  In  fad  the  defendants  have  pledged  themfelves  explicitly 
with  other  perfons  in  a  different  manner.  The  contracts  made 
with  the  other  merchants  are  not  admifllble  evidence  in  this 
caufe,  except  to  prove  a  fraud,  if  the  fads  had  gone  that  length ; 
namely,  that  the  houfe  of  Eyre  and  Co.,  as  a  failing  houfe,  was  to 
ftand  forwards  in  order  to  protect  the  other  defendants,  who  by 
fuch  means  might  have  the  benefit  of  the  fpeculation,  if  it  proved 
fonunate,  without  fuftaining  any  lofs  in  the  event  of  its  failing* 
No  fuch  evidence  has  been  adduced ;  on  the  contrary,  it  appears 
that  the  objedlion  made  by  the  other  vendors  to  the  firm  of  Eyre 
and  Co.  was,  **  that  they  were  unknown  and  new  in  the  trade" 

If  Pugh,  Hatterjleyy  and  Stephens^  had  authorifed  the  broker 
to  purchafe  aliquot  fliares  for  them,  this  cafe  would  have  re- 
fembied  that  of  Hoare  v.  Dawesj  the  dodrine  of  which  is  con- 
firmed by  a  paffage  in  the  Digeft,  lib.  17.  tit.  2.  pro  focio, 
5  33*  **  ?"'  noiunt  inter  fe  contendere^  folent  per  nuntium  rem 
**  enure  in  commune^  quod  afocietate  longe  remotum  ejl^ 

No  detriment,  from  this  decifion,  can  arife  to  trade,  or  afFe£b 
the  credit  of  merchants;  for  it  behoves  every  contrading  party 
to  confider  the  refponfibility  of  the  perfons  with  whom  he  con- 
trads,  and  he  has  alfo  the  refource  of  a  dormant  partnerfhip,  if 
any  fuch  exift  and  can  be  proved. — For  thefe  reafons  I  aiti  of 
opinion  that  the  rule  ought  to  be  difcharged. 

WiLsoK,  J.— I  am  fo  unfortunate  as  to  differ  in  opinion  from 
the  reft  of  the  Court  on  the  prefent  queftion. 

The 
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17S8.         The  contraft  was  aftually  made  between  the  plaintiffs  and 

•  £jre  and  Co.,  but  if  the  other  defendants  were  jointly  concerned 

and  others    '^^  *^>  ^^ey  ought  to  be  refponfible,  as  much  as  if  they  had  per- 

H'''^?      fonally  contrafted.     That  they  were  fo  concerned,  fufBciently 

and  others,   appears  from  the  contrafts  with  the  other  merchants,  and  their 

own  declarations ;  thefe   I  think  were  proper  to  be  given  in 

evidence,  bein^  againft  themfeives,  to  which  evidence  the  ver- 

dift  was  contrary. 

The  defendants  were  all  concerned  in  a  general  fpeculation. 
There  was  an  original  agreement  between  them  to  purchafe  as 
much  oil  as  they  could  procure.  Of  what  nature  that  agree- 
ment was,  there  is  no  evidence  prccifely  to  prove,  no  witncfs 
having  been  prefent  when  it  was  concluded.  It  might  have 
been  fuch  as  would  have  made  them  jointly  anfwerable,  or  it 
might  not.  How  then  are  we  to  collet  what  it  was  ?  Surely 
from  the  declarations  of  the  parties  themfeives. 

Thwaites^  evidence  proves  that  HatterJIey  faid  **  //  is  all  th^ 
**  fame  nvhether  Eyre  or  I  buy  it,  it  is  tl:>e  fame  concern*'*  This 
(hews  it  was  not  a  fub-contraft.  If  HatterJIey  had  bought  the 
oil  himfelf,  he  would  have  been  a  contraftor  with  Thwaitrs  s 
and  when  he  who  knew  what  the  agreement  was  between  the 
defendants,  declares  it  to  be  the  fame  thing  whether  he  or  Eyre 
bought  it,  he  puts  himfelf  exprefbiy  in  the  place  of  an  original 
contraftor  ;  the  Court  then  cannot  fay,  that  he  was  a  fub-con- 
traflor.  This  declaration  was  before  the  purchafe  of  the  cargo 
oi  the  Earl  of  Chat hanty  on  which  the  a£lion  is  brought. 

Kilbingtcn^  the  keeper  of  Greenland  Dochy  proved  that  Hat^ 
ierjley  and  Pugh  both  faid  to  him  **  lue  have  purchafed  your  oilP 
This  was  a  dirccl  avowal  of  their  having  jointly  contracted, 
which  was  not  done  with  a  view  to  ftrengthen  the  credit  oi  Eyre 
aod  Co.  being  after  the  purchafe  was  made. 

When  Captain  Dowfon  expreflcd  fome  doubts,  whether 
Eyre  and  Co.,  to  whom  he  had  alfo  fold  his  oil,  were  able 
to  pay  him,  Pugh,  who  received  it,  told  him  '*  you  arefafe^* 
and  declared  ihat  "  he  was  concerned^  and  Hatttrfley  was  concerned^ 
**  and  a  houfe  at  Nonuuch  who  could  buy  them  all"  Now,  if  they 
were  fub-contradlors,  this  declaration  was  not  true,  how  could 
their  fub-contra£l  make  the  vendor  fafe  ?  Here  then  is  clearly 
a  direft  acknowledgement  of  their  being  original  contraflors. — 
The  evidence  alfo  of  the  broker  (hews  that  they  all  originally 
pontrafted}  he  delwerf4  accounts    to    themi    and   informed 

Hattcrjlej 
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Hatterjley  and  Pugh  how  matters  went  on.     In  one  inftancc  he      1788, 
was  fo  confcious  of  their  being  jointly  concerned,  that  he  gave  ji 

in  their  names  as  fuch  to  the  agent  of  TeomanSf  who  would  not   ^jj^**^®^" 
'  otherwife  have  given  credit  to  the  name  of  Eyre  and  Co.  againik 

Upon  failure  of  Eyre  and  Co.  Hatterjley  and  Pugh  gave  orders  ^^^  odm» 
to  the  keeper  of  the  dock,  not  to  give  up  the  oil  remaining  ia 
the  docky  in  the  name  of  Eyre  and  Co.,  and  took  it  as  their  own. 
Now  they  could  have  had  no  right  to  do  this>  if  they  had  been 
gnly  fub-contra£iors.  Admitting  that  after  goods  are  delivered 
there  cannot  be  fuch  a  particip;)tion  of  profit  and  lofs  as  will 
make  a  partnerfliipi  unlefs  the  parties  originally  contra£led|  yet 
their  dividing  the  goods,  and  each  taking  his  fliare,  after  deli- 
very, will  be  good  evidence  of  an  original  contraft.  Whether 
the  contra£t  were  joint  or  feparate,  nothing  done  fubfequent  can 
alter  the  nature  of  it,  but  there  may  be  fubfequent  evidence  to 
prove  of  what  nature  it  was. 

(j)  In  Grace  v.  Smith  the  terms  of  the  contraft  were  dated ; 
if  the  terms  of  this  contradl  had  been  dated,  we  might  have 
judged  of  the  refpon Ability  of  the  defendants,  but  not  being 
ftated,  we  mud  receive  their  own  acknowledgements  of  refpon* 
fibility. 

In  (*)  Hoare  v.  Dawes,  the  quedion  was  not  between  the 
buyer  and  feller ;  the  Eajl  India  Company  were  the  fellers,  and 
the  money  mud  have  been  paid  before  the  delivery  of  the  goods. 
In  that  cafe  there  was  no  agreement  between  the  defendants,  but 
here  the  declaration  of  the  parties  themfelves  arc  drong  evidence 
of  an  original  j%nt-contra£t.  They  who  bed  knew  what  their 
contrad  was,  haVe  declared  it  to  be  joint,  and  we  cannot  fay  it 
was  feparate.  Being  acknowledged  to  be  joint  in  many  indances^ 
we  mud  take  it  to  be  fo  in  all. 

{c)  Clavering  v.  IFeJley  does  not  apply  to  the  prefent  cafe,  be- 
ing on  the  covenants  of  a  leafe,  which  only  bound  the  parties  to 
them.  t|ere  ail  the  defendants  were  intereded  in  the  fubje£t 
matter. 

It  has  been  fajd,  that  as  the  credit  was  given  to  Eyre  and  Co, 
oniy,  the  vendors  could  not  be  injured,  if  Eyre  and  Co.  only 
were  liable.  But  this  argument  goes  to  prove  that  no  dormant 
partner  would  be  anfwerable  for  the  a£ls  of  the  odenfibic 
agent. 

I  am  therefore  of  opinion  that  a  new  trial  ought  to  be  grantedi 

^s)  I  Black.  99t.  (A)  Diugl.  371.  {<)  3  P.  f/'w.  402. 

Lord 
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1788;      '  I'O'^  Loughborough — ^The  firft  imprcffion   on  my  mind 

■  was  againft  the  defendants,  but  in  the  courfe  of  the  trial  my 

Coop«'     opinion  changed,  and  I  thought  they  were  not  liable  as  part- 

aj^irft      ncrs ;  I  ftill  continue  to  think  fo,  and  confequently,  that  the 

Jkl^m    vcrdicl  was  proper. 

This  being  an  aftion  on  a  contraft  of  fale,  the  vendor  can 
have  no  remedy  againft  any  perfon  with  whom  he  has  not  con« 
tra£led,  unlefs  there  be  a  partnerlhip,  in  which  cafe  all  the 
partners  are  liable  as  one  individual.  It  has  been  juftly  obferved, 
that  a  fecret  partnerfliip  can  be  no  conCderation  to  the  vendor  ; 
though  for  reafons  of  policy  and  general  expedience  the  law  is 
pofitive  with  fc{pe£\  to  the  fecret  partner,  that  when  difcovered 
he  (hall  be  liable  to  the  whole  extent.  In  many  parts  of  Europe^ 
limited  partnerfliips  arc  admitted,  provided  they  be  entered  on 
a  rcgifter;  but  the  law  of  England  is  otherwife,  the  rule  beings 
that  if  a  partner  (hares  in  advantages,  he  alfo  (hares  in  all  dif- 
advantages.  In  order  to  conftitute  a  partnerlhip  a  communion  of 
profits  and  lofs  is  eflential.  The  (liares  muft  be  joint,  though  it  is 
notnecefTary  they  (hould  be  equal.  If  the  parties  be  jointly  con- 
cerned in  the  purchafe,  they  muft  alfo  be  jointly  concerned  in  the 
future  fale,  otherwife  they  are  not  partners.  The  late  cafe  of 
the  cotton  purchafe  refembled  the  prefent,  fo  far  as  the  fcveral 
parties  were  each  to  take  aliquot  (liares,  but  there,  no  part  of 
the  commodity  was  to  be  re- fold,  without  the  confent  of  all 
concerned.  Here,  Eyre  was  a  mere  fpeculator,  and  the  other 
defendants  were  to  fliarc  in  the  purchafe,  but  were  not  jointly 
intercfted  in  any  fubfequent  difpofjtion  of  the  property.  Though 
they  may  by  other  purchafes  have  concluded  thcmfclves  as  to 
fomc  particular  vendors,  yet  in  the  tranfa£lion  in  queftion,  there 
was  not  that  communion  between  them  nccefTary  to  make  them 
partners ;  their  agreement  was  a  fub-contraft,  which  as  my  bro- 
ther//^j/A  obferved,  may  be  executory;  it  was  to  (hare  in  a 
purchafe  to  be  made.  The  feller  looked  to  no  other  fecurity 
but  Eyre  and  Co.;  to  them  the  credit  was  given,  and  they  only 

were  liable. 

Rule  difchargcd. 
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Fuller  againfi  Prentice, 

aDAIR^  Scij.    moved    for   an  attachment  againft  the  dc-  The  court 
fcndant,  who  lived  at  Brandon  in  Stiffolky  for  not  appearing  I^atuch^" 
in  obedience  to  zfubpoenoy  to  give  evidence  in  a  caufe  tried  be-  »fn/  «g«"ft 
fore  Lord  Loughboreughf  at  the  Sittings  after  lad  Eafter  Term,  at  not  obeyinc 
Weftminfter^  on  the  following  affidavit,  namely,  **  That  (lie  was  ^Pp^^^^ 
"  perfonally  ferved  with  the  fubf  oena  ticket,  and  that  the  ori-  trial,  uniefs 
"  ginal  was  (hewn  to  her— That  2/.  and  6d,  were  given  her,  Jj^^^^f/'^f 
**  and  a  promife  made  her  to  bear  all  her  expences^^Thzt  a  place  tne  joumey, 
"  was  taken  for  her  in  the  ftage  coach,  from  Brandon  to  London,  ^eceflarr* 
**  That  (he  accordingly  undertook  to  go  in  the  coach  at  the  ^"y  *»^^J»  ^ 
*'  time   appointed.      But  when   the  coach  was  ready  to  take  be  rndo-ed  ' 
«  her  up,  and  more  money  alfo  ready  to  be  given  her,  by  the  jl^^"1^''^ 
**  deponent,  (he  confined  herfelf  within  her  houfe  and  refufed  fih^Ks^ 
«  to  go.*' 

But  the  Court  refufed  the  attachment,  faying  that  it  might 
afford  a  dangerous  precedent,  by  which  witnefles  coming  from 
their  places  of  abode  to  attend  at  trials,  might  be  deprived  of 
the  re-payment  of  their  neceflary  expences ;  the  whole  of  which, 
as  well  of  their  going  to  the  place  of  trial,  as  of  their  return 
from  It,  and  alfo  during  their  neceflary  ftay  there,  ought  to  be 
tendered  to  them,  at  the  time  of  fcrving  the  fubpocna,  othciwife 
an  attachment  would  not  lie. 


Rastall  againft  Straton. 

T\EBT — ^Thc  declaration  ftated,  that  in  Trhtity  term  1787  imntaion 
the  plaintiff  recovered  by  a  judgment  in  B,  R^  42/.  i /.,  for  men^Vthe 
his  cofts  in  the  defence  of  an  aftion  brought  by  the  defendant  «*«cJw«»on 
agamlt  him  the /aid  plauitfff  m  that  court. —  jiHgmentto 

The  record  being  brought  by  mittimus  from  the  court  of  5.  i?.,    » f^""  «».f- 

Runnington^  Serj.  moved  that  it  might  be  read,  which  being  that  which 

done,  it  appeared  that  the  judgment  on  which  the  plaintiff  de-  ■PP""®^ 

clarcd,  was  recovered  \n  Eajler  ttxm  1788,  inftcad  of  Trinity  itisafaiJrc 

term  1787;  this  he  urged  was  a  failure  of  recoid.— It  alfo  ap-  jfj^'il^lo^ 

variaAce,  if  th^  declira:ion  fta  ei  the  judgment  againd  one  de/ead^ct  only,  whcA  Ic  wa<  againft  more 

Vol.  I.  E  pt;ired 
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1788.     pcarcd  that  the  judgment  in  queftion  was  recovered  In  an  a£lion 
brought  by  the  defendant  againft  the  prefent  plaintiflF  and  one 


agaut/i      WlUiam  Avarne^  whereas  the  declaration  dated  it  to  have  been 
STAATow.^Qnly  againft  the  plaintiff — ^This  he  contended  was  a  fatal  vari- 
ance. 

On  both  thefe  grounds,  but  chiefly  on  the  laft,  the  Court 
gave 

Judgment  for  the  defendant  {a). 
But  afterwards  leave  was  given  to  amend. 

(«)  See  Term  Jtep.  B.  R*  Tol.  1.  ^  366* 


Meddowcroft  againft  Holbrooke. 

Afoiidtor  'T^  HE' plaintiff  brought  an  adion  againft  the  defendant  for 
ma^aaTe  ^^^^'  'i^'  4^'*  the  amount  of  his  bill  as  an  attorney  and 

inthefquicy  folicitor  in  the  King's  Bench^  Common  Fleas>  Chancery,  and 
Bxchcqow  ^qiiity  fide  of  the  Exchequer,  To  this  there  was  a  fet-off,  and 
wiiiioutbe-   xht  balance  due  to  the  plaintiff  was  25/.  i  /.  6  J.,  for  which  a 

mg  admitced  i#.t.    r>  ••  -rt*  #ffi 

aioiicitoria  verdidx  was  found,  fubject  to  a  reduaion,  if  the  court  mould 

that  €curt.     jjjjjjj^  £(^  Qf  fych  part  as  was  charged  for  buGuefs  done  in  the 

equity  fide  of  the  Exchequeri  he  not  being  a  folicitor  of  that 

courtf  though  he  had  been  admitted  in  Chancery.     A  rule  having 

«  been  obtained  to  (hew  caufe  why  the  vcrdift  fliould  not  be  re£^i* 

fitd,  by  reducing  the  fum  from  25  /.   is.  6  d.  to  3  /.  4  /., 

Bond  and  Cockell^  Serjeants^  (hewed  caufe,  arguing  that  the 
plaintiff  did  not  come  within  the  meaning  of  the  24th  fe£lion  of, 
the  (latute  of  2  Geo.  2.  c.  23.  It  is  not  neceffary  that  an  attorney 
(hould  be  admitted  in  the  fame  court  in  which  he  occafionally 
a£ls.  If  he  be  admitted  in  one  court,  he  may  a£l  in  another^  by 
confent  of  an  attorney  of  that  other.  Solicitors  in  courts  of 
equity  ought  to  have  this  privilege  as  well  as  attornies  in  com- 
mon  law  courts.  But  a  confent  in  writing  is  unneceffary,  in 
courts  of  equity,  where  the  proceedings  are  in  the  names  of  the 
clerks  in  court. 

Lawrence  and  Runningtonf  Serjeants,  in  fupport  of  the  rule, 
contended  that  the  plaintiff  was  (Iriftly  bound  by  the  a£t,  the 
third  fe£lion  of  wliich  prohibits  any  perfon  from  adling  as  folici* 
tor  in  any  court  of  equity  without  being  admitted  in  fuch  court, 
which  prohibition  is  not  relaxed  by  the  loth  fcdion,  which 
relates  only  to  attornies  3  but  eves  if  it  extended  to  folicitors, 

a  con- 


kc 
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a  confent  in  writing  was  neceflkry,  which  the  plaintiff  had  not     1788. 
obtained.  


51 


BtObKt* 


Lord  Loughborough — ^Thc  ftatute  of  the  2  Geo.  2.  c.  27.  is   ^  kdd»w. 

**  c  *  '  r  T 

a  penal  law,  and  ought  to  be  (IriAly  conftrued.  The  3d  and  7th  agahft 
fedions  arc  confined  to  perfons  who  praftifcd  before  the  a£l  """*' 
piflfed,  and  therefore  cannot  refer  to  the  24th,  as  to  the  prefent 
cafe.  The  words  of  the  24th  feftion  are,  "  without  being  ad- 
*•  mitted  and  inrolled  as  aforcfaid."  The  anfwer  is,  the  plain- 
tiff has  been  admitted  and  inrolled  in  Chancery;  and  bein;;  fa 
admitted,  he  was  entitled  to  pra£life  of  courfe  on  the  equity  (ide 
of  the  Exchequer,  A  previous  confent  in  writing  is  nc cefTiry  in 
a  court  of  law,  but  would  have  been  ufelefs  where  the  proceed- 
ings are  in  the  name  of  the  clerk  in  court. 

Rule  difcharged  without  cofls. 


Steel  again/}  Houghton  £5?  Uxor. 

'T^RESPASS  for  breaking  and  entering  the  clofes  of  the  plain-  A  right  to 
tiff  at  Timworth  in  the  county  of  Suffolk^  treading  down  fj^'e/^fi^id 
grafs  and  corn,  ^c.  ?5*r.  and  taking  and  carrying  away  corn,  "nnot  be 
barley  in  the  draw,  iic.  lie.  done  by  the  wife.  any  pr  f,/ 

Plea— Juftification,  That  the  premifes  had  been  fgwn  with  •JJ^""*"* 
barley,  and  the  crop  lately  reaped,  and  carried  off  the  land*;  Neitherh»tre 
•*  wherefore  the  defendants,  ^^\x\^  parijbioners  and  inhabitants  of  ^^^J^J^^i^ 
"  the  /aid  parijb  (f  Timworth y  legally  fettled  therein^  and  being  ^r,  J'^^'^  ^^ 
"  necefJitouSy  and  indigent  perfons y  after  the  crop  growing  in  the  year 
**  aforefaid,  in  and  upon  the  faid  clofe,  in  which,  lie.  had  been 
"  reaped,  cut  down,  taken  and  carried  away  by  the  faid  plain- 
•«  tiff  from  and  off  the  faid  clofe,  in  which,  lie.  to  wit,  at  the 
*•  faid  times  when,  to'r.  the  faid  Mary  (the  defendant)  entered 
••  into  the  faid  clofe,  in  which,  lie.  to  glean  and  gather  the  ftraw 
**  containing  ears  of  barley,  remaining  and  being  difperfed  and 
**  fcattered  abroad  in  the  faid  clofe,  in  which,  lie.  after  the  faid 
^  crop  had  been  fo  reaped,  cut  down,  taken,  and  carried  away 
"  at  aforefaid,  being  the  gleanings  of  the  faid  crop  fo  remaining 
<^  difperfed  and  fcattered  abroad  ip  ^nd  upon  the  faid  clofe,  ia 
«  which,  Wr.£fr.£srr." 

To  this  there  was  a  general  demurrer. 

This  c^ufc  was  argued  in  Eafler  term   1787,  hj  Le  Blanc, 
Serjt.  for  the  plaintiff,  and  Lawrence^  Serjt,  for  the  defendants; 

£  at  and 
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1788.      and  on  a  fc^ond  argument  in  Trinity  term  1 787,  by  Bolton^  Serjt, 
for  the  plaintiff,  ami  Rookcy  Serjt.  for  the  dclendant. 


^"*j  Thcfe  arguments  were  fully  entered  into  by  the  court,  who  in 

HoucHTov  this  term  gave  judgment  as  follows  : 

^^    *'         Lord  Loughborough  ;— When  the  claim  of  a  right  to  glean 

was  fii  II  brought  btrfore  the  court,  it  was  laid  itidefifiiteiy  to  be  in 

poor^  neceffitoui^  and  indigettt  perfons,    1  was  then  ot  opinion  againft 

tlie  claim. 

ift>  I  thought  it  inconfiftent  with  the  nature  of  property,  which 
imports  cxclufive  enjoyment. 

^dly,  De(lru£live  of  the  peace  and  good  order  of  fociety,  and 
amounting  to  a  general  vagrancy. 

3dly,  Incapable  of  enjoyment,  fince  nothing  which  is  not  in- 
exhaudible,  like  a  perennial  dream,  can  be  capable  of  univerfal 
promifcuous  enjoyment. 

This  right  is  now  claimed  by  poor  perfons  legally  fettled;  but 
in  this  form  alfo  it  is  equally  liable  to  obje£lion.  There  can  be 
fio  right  of  this  fort  enjoyed  in  common,  except  where  there  is 
no  cultivation,  or  where  that  right  is  fupported  by  joint  labour ; 
but  here  neither  of  thofe  criteria  will  apply.  The  farmer  is  the 
fole  cultivator  of  tlic  land,  and  the  gleaners  gather  each  for  him- 
felf,  without  any  regard  either  to  joint  labour  or  public  advan- 
tage. If  this  cuftom  were  part  of  the  common  law  of  the  realm, 
it  would  prevail  in  every  pari  of  the  kingdom,  and  be  of  general 
and  uniform  pra£lice ;  but  in  fome  didridls  it  is  wholly  unknown, 
and  in  others  varioufly  modified  and  enjoyed. 

Although  the  divifion  of  parifhes  is  of  very  high  antiquity,  yet 
a  right  "to  a  maintenance  hy  ftttlement  was  fird  introduced  by  the 
ftatute  of  the  43  of  Eliz.  In  ancient  times  tithes  were  divided 
into  three  parts,— the  fird  for  the  maintenance  of  religion,  the 
fecond  for  the  church,  and  the  third  for  the  poor ;  but  the  third 
divifion  was  a  matter  of  ctai^ty  rather  than  of  right.  When  by 
the  fecond  Ldtiran  council,  in  the  twelfth  century  (a),  tithes  were 
appropriated  to  particular  pariflies,  they  were  not  confidered  as 
making  in  any  part  a  provifion  for  the  poor,  which  might  be 
claimed  as  a  right. 

Although  the  law  pf  Mofes  has  been  cited  as  a  foundation  for 
this  claim,  the  political  inditutions  of  the  Jeivs  cannot  be  obli- 
gatory on  us,  fince  even  under  the  Chrj/Han  difpenfation  the  relief 
of  the  poor  is  net  a  legal  obligation,  but  a  religious  duty. 
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The  aothority  in  our /aw  upon  ^hich  the  right  to  glean  Is      1788. 
fupported,  is  a  diaum  of  Sir  Matthew  HaU,  in  the  Trials  per  Pais;  - 

but  though  1  entertain  the  highcft  refpe^i  for  the  authority  and     ^/ Vi 
chara£ier  of  that  great  Judge,  yet  it  would  be  doing  injuRice  to  H»ucmtok 
his  memory,  to  take  every  hafty  expreflion  of  his  at  niji  prius  as     *'^^** 
a  ferious  and  deliberate  opinion.     In  truth,  that  di6\um  imports 
no  more  than  that  the  queftion  could  not  be  raifed  without  being 
put  upon  the  record. 

The  confcquenccs  which  would  arife  from  this  cuftom  being 
eftabliflied  as  a  right,  would  be  injurious  to  the  poor  themfelves. 
Their  fudenance  can  only  arife  from  the  furplus  of  produftivc 
induftry :  whatever  is  a  charge  on  indu(try,is  a  very  improvident 
diminution  of  the  fund  for  that  fuftenance  ;  fox  the  profits  of  the 
farmer  being  Itrfiened,  he  would  be  lefs  able  to  contribute  his 
(bare  to  the  rat^s  of  the  pariih  ;  and  thus  the  poor,  from  the  exer- 
cife  of  this  fuppofed  ri^ht  in  the  autumn,  would  be  liable  to  (larve 
in  the  fpring. 

Gould,  J. — Suppofing  a  general  right  of  leafing  (IcGng)  in 
England^  I  think  it  mud  be  in  the  cafe  (lat^d  in  thefe  pleadings^ 
which  is  after  the  crop  is  reaped  and  carried  away,  and  for  the 
poor  and  indigent  parifliioners.  If  there  be  fuch  a  general  right, 
it  mud  be  by -the  common  law  of  the  land  :  and  though  it  fliould 
l^e  admitted  that  in  certain  places  there  may  be  particular  regu- 
lations of  its  exercife  by  cudom,  that  will  not  derogate  from  the 
general  right,  any  more  than  fpecial  modes  of  dcfcent  in  certain 
didrifls  will  derogate  from  the  courfe  of  defcent  by  the  common 
bw,  which  will  be  intended  to  prevail,  unlefs  a  cudom  is  fliewn 
to  the  contrary. 

In  the  cafe  of  Worlledge  v.  Manning  (/i),  in  this  court  it  wa8 
well  obferved  by  my  brother  Walker  (a  very  learned  and  accu- 
rate lawyer]  that  it  was  a  fingular  taflc  to  be  called  upon  to 
prove  the  general  common  law  of  the  land;  that  depends  on 

{m)  WoELLtocc  a^ainfi  Manning,  Eafi  26C^  3.  C.  B, 
Trefpafo  fot  breaking  >nd  cnteiinj^  clofei,  &c  &c.  taking  com,  &r.  &e, 
Jttft'tfiatioo,  Tha:  the  faid  dof  s  had  beenfuwn  with  wheat,  barley,  &c  &c— That  tht 
crop  was  reaped,  and  aftef  it  w'<  carried  otf  (he  tend,  the  defendant  being  a  poor,  nec-JJitoutf 
iwd'gsat  ftrfon^  eatrred,  ^r.  to  lUan  snd  gather  the  ftraw  containing  ears  of  corn  re« 
fBaining  and  being  di(pe7frd  and  icattered  abroad  in  the  faid  dofes,  (^c*  after  the  crop 
had  been  reaped  and  uified  away,  ^c.  hdag  the  gU^nirngt  oftbijMd  cropfw  the  luccj* 
Jaryfafpart  of  tim  the  /aid  def^ndantf  &c. 

Demurrer,  &t*  Judgment  for  the  plaintifT  (8). 

(S)  f  See  L^/rU editSoQ  of  Gilhert*i  Law  |  was  not  averred  in  the  plea  that  the  defendant 
^  E^idtuctf  p.  509.  where  it  It  (ad  that  was  an  inlubitant,  at  the  time  of  the  giean« 
the  coon  gave  judgment  for  the  plaintiff  ing,  of  ihe  pariih  where  the  lands  gleaned 
ia  ;faia  uU  on  gtmn^  dtmurrir,  bsc^^fe  t     vfcre  fiti|«te*] 

E  3  general 
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1788.     general  knowledge,  it  being  univerfally  ezercired,  or  fo  under- 
ilood.    Speaking  for  myfelfi  I  have  always  underftood  this  cuftom 


Srr f  L      to  prevail  in  fuch  parts  of  this  country  where  I  have  been  con- 

Hjuouton  verfant,  and  never  heard  it  doubted  ;  and  I  cannot  but  impute 

»T  Ux.     ^hg  rcafon  of  fo  few  paffagcs  in  the  books  of  our  law  recognifing 

it,  to  the  convidion  of  its  being  a  right  too  well  eftablifhed  and 

too  notorious  to  be  difputed. 

The  firft  paiTige  which  I  (hall  mention  is  that  in  Trials  per 
Pais  {a).  In  trefpafs  againft  one  for  gleaning  on  his  ground, 
per  HaU^  Norfolk  fummer  aflises  1668,  **  The  law  gives  licence 
*«  to  the  poor  to  glean,  isfc.  by  the  general  cuftorn  of  England i 
^^  but  the  licence  mud  be  pleaded  fpecially,^and  cannot  be  given 
**  in  evidence  on  Not  Guilty.** 

This  opinion  is  cited  by  Lord  Chief  Baron  Gilbert^  in  his 
Law  of  Evidence  {b) ;  and  after  allowing  that  it  ought  to  be 
pleaded,  he  fays,  "  It  had  been  a  fufficient  jufUfication^for  by  the 
<*  Gujlom  2/"  England  the  poor  are  allowed  to  glean  after  the  harvefl  j 
•*  which  cuflom  feems  to  be  built  on  a  pmrt  of  the  Jewi/b  lawy  that 
•*  alloiued  the  poor  to  glean  ^  and  made  the  harvefi  a  general  time  of 
•*  rejoicing** 

Here  the  opinion  of  Hale  is  recognifcd  by  a  learned  Chief 
Baron,  who  affirms  the  right  to  be  by  the  cuftom  of  England. 

The  next  author  who  mentions  it,  is  that  eminent  Judge,  Mr. 
Juftice  Blachfone,  a  text  writer,  and  with  great  deliberation : 
his  words  are  (r),  '*  It  hath  been  faid,  that  by  the  common  law 
<*  and  cuftom  of  England  the  poor  are  allowed  to  cntepaTid  glean 
**  upon  another's  ground,  without  being  guilty  of  trefpafs.**  For 
this  lie  refers  to  Gilbert,  and  Tri.  per  Pais^fupra ;  and  then  adds, 
*«  Which  humane  proviGon  feems  borrowed  from  the  Mofalcal 
♦«  law  /*  and  refers  to  Leviticus  and  Deuteronomy  This  is  in 
fubftance  the  fame  as  is  faid  by  Gilbert. 

I  will  read  the  texts  in  Leviticus. 

Leviticus^  C,  19.  v.  9,  10.  "  And  when  ye  reap  the  harveft 
^*  of  your  land,  thou  (halt  not  wholly  reap  the  corners  of  thy  field ; 
*'  neither  fbalt  thu  gnther  the  gleanings  of  thy  harveft  :  and  thou 
<<  (lult  not  glean  thy  vineyard,  neither  (halt  thou  gather  all  the 
**  gr.jpcs  of  thy  vineyard  ;  thou  {halt  leave  them  for  the  poof 
*^  and  ftranger:  1  am  the  Lord  your  God." 

In  Leviticus,  c.  23.  v.  22.  there  is  the  fame  prohibition  to 
gather  the  gleaning  of  the  harveflji  and  conclufion,  *<  thou  flralt 

(a)    th  editioo,  p.  534.         [t)  P«  250.  fth  edit.         (r)  3  Cm.  |(ia  and  21 3^ 

"  leave 
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•*  leave  them  unio  the  poor  and  to  thejlranger :  lam  the  Lord  your      1788. 
«•  Gad/'  


From  what  better  fountain  could  it  be  drawn  than  the  Holy  ^"^^ 
Scriptures  ?  It  was  evidently  founded  on  charity,  and  fit  to  be  Houchtom 
receiTed  in  every  country.  It  might  be  liable  to  be  abufcd ;  but 
that  would  be  redrefled  by  the  law,  and  the  party  abufing  be- 
come a  trefpafier  ab  initio^  as  in  other  cafes  of  abufe  of  a  legal 
right  or  licence,  the  Known  cafe  of  coming  into  an  inn  or  ta« 
▼cm,  WiT. 

From  Selden  {a)  it  appears,  that  the  a'flual  property  was  veiled 
in  the  poor,  unlcfs  they  abfolutcly  neglected  the  colleftion,  and 
then  it  belonged  to  the  owner  of  the  field ;  and  it  did  not  accrue 
to  the  poor  as  a  donation^  but  a  legal  right. 

It  was  thought  to  be  of  fo  facred  a  nature,  that  it  was  exempted 
hom  tithes  {b). 

It  hath  been  faid,  the  eftablifhed  provifion  for  the  poor  by  the 
ftat.  43  Eliz.  hath  had  the  ciFtcl  of  abolifhing  this  right,  fup* 
pofing  it  to  have  exifted.  But  Lord  Hale^  Gilbert,  and  Blackflone 
had  no  fuch  idea;  they  confider  it  as  ^fubJiJUng  right ,  without 
regard  to  that  proviGon. 

Indeed  there  feems  to  me  to  be  no  ground  to  fupport  fuch  a 
notion.  I  think  ever  ftnce  the  fettlement  of  parijbes,  the  poor  in^ 
habitants  were  efteemed  as  parilhioners,  and  their  necejjities  to  be 
relieved  by  the  parifh  to  which  they  belonged. 

Under  the  Saxon  conftitution  they  were  rcftrained  to  vills,  and 
the  inhabitants  were  to  be  in  pledge,  or  in  manupaft ;  the  policy 
of  which  was  admirable,  to  rtftrain  tl:em  from  becoming;  vaga- 
bonds, in  fubje£ling  thofe  who  received  them,  if  they  fuffered 
them  to  continue  above  three  nights,  to  anfwer  for  their  mif- 
deeds. 

After  the  inflitutioh  of  pariChes,  we  find  in  that  ancient 
treatife  The  Mirrour  (r)  this  paragraph  :  "  //  ivas  ordained  that 
•*  the  poor  Jhould  be  fuftained  by  the  parfons^  reclors  of  churches^ 
**  and  by  the  parijhioners^  fo  that  none  fljould  die  for  want  of 
*^  fujtenancey  This  necciTarily  fuppoi'ts  the  rejtdence  of  the 
poor.  This  is  ftrongly  inforccd  by  the  itatute  15  12.  2.  f.  6. 
which,  reciting  that  damages  happen  to  pariOiioners  by  appro- 
priation of  benefices  of  the  fame  places,  ena£ls,  that   "  upon  a 

(«)  l^e  jure  naturali  et  gentium  juxudifclp.  &r.  Lhra,  l'\b%  6.  Ct6* 

(^)  ZtU,  Hift.  o/Titbet,  vol.  6.  p.  1087. 

(r)  Ch.  1.  p.  14.— This  pil&ftt  U  ciied  in  3  hjt.  xo3» 

£4  *«  licence 
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licence  of  appropriation  of  a  parijh  churchy  the  ordinary  Jball  ordain 


1788.  **  ^  convenient  fum  to  be  dijlributed  yearly  of  the  profits  of  the  churchy 
STEEt  cc  ly  fjjg  appropriators^  to  the  poor  parijbioners^  in  aid  of  their  Hiring 
HovGHTOK  **  and fuftenance. 
ET  Ux.  The  cflFca  of  the  43a  of  Eliz.  Is  to  cftabli(h  a  more  clear  and 
ftricl  obligation  on  pariflics  for  the  maintenance  ef  the  poor; 
and  the  very  dcfcription  of  the  ofHcets  is  overfeers  of  the  poor  of 
the  fame  pariih.  Since  that  aft,  modes  of  obtaining  fcttlements 
in  parifhes,  and  for  removing  or  fending  the  poor  thither,  have 
been  introduced ;  bat  before,  it  feems,  the  fettlemcnt  was  by 
birth;,  and  the  provifions  were  firft  made  by  the  ftat.  22  if.  8.  {a) 
,  for  fending  vagrant  or  wandering  peifons  to  the  parifti  where 
horny  if  it  could  be  known,  othcrwife  where  they  laft  dwelled 
for  three  years;  and  by  the  39th  Eliz.  [b)  where  born^  if  known ; 
if  not,  then  to  the  parifli  where  they  b ft  dwelled  for  the  fpace 
oi  one  year;  and  if  neither  known,  then  to  the  parilh  whe^e  they 
laft  pafled  without  puniOiment ;  fo  that  it  is  evident  they  were 
reftrained  in  point  of  refidence^  and  the  place  of  birth  was  the 
primary  objeft ;  and  there  according  to  The  Mirrour,  confirmed 
by  the  aft  of  15  Rich.  2.  their  wants  and  neceflities  were  to  b^ 
provided  for.  In  this  light  the  recital  in  the  15th  R.  2.  of  damages 
to  the  pariftiioners,  and  the  proviHon  for  future  appropriations  ia 
aid  of  the  poor,  are  clear  and  intelligible. 

The  ftat.  39  Eliz.  rendered  begging  and  wandering  abroad 
incxcufable,  but  affords  no  ground  for  conftruftion  to  take  away 
the  charitable  and  humane  (as  Black/lone  calls  it)  provifion  for 
the  poor,  permitting  them  to  gather  the  derelift  ears  of  corn, 
after  the  owner  has  carried  away  the  crop.  Nor  is  there  a  colour 
to  fay,  that  the  praftice  has  been  difcontinued  fince  that  ftatute, 
or  that  any  fuch  idea  occurred  to  either  of  thofe  lawyers  whofc^ 
opinions  have  been  quoted. 

The  etymology  of  the  names  which  this  cuftom  has  received 
in  England^  plainly  proves,  that  the  cuftom  itfelf  was  known 
both  in  Germany  and  France.  Minfhev;^  in  voce  Glean^  explains 
them  thus  : — The  French,  Glainer^  quafi  Graner^  i.  e.  Colligere 
Grana ;  the  Belgic,  Arenlefen  ;  the  Teutonic,  Ahrlefen^  ex  Ahr^ 
Spicay  and  Lefen^  i.  c.  Co  Irgere :  and  goes  on  with  the  Spani(h> 
&c.  Then  follows- — A  Gleaner  or  Leaftr  of  Corn;  French^ 
Glancur;  Teutonic,  Ahrlefen ;  Belgic,  Ahrenlefer ;  Englilh,  A, 
Leaftr. 

(«)  11 H,  S.  c.  II.  RaJlaWi  edit^oii.  {h)  39  £Ab.  c.  4.  fL^sWi  cditkOD. 
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'  It  is  clear  to  me,  the  word  teafmg  was  brought  from  the  dr^      1788. 
mans  J  and  gleaning  from  the  Normans;  and  that  from  abr  pro- 


ceeds ahrifb^  ufed  in  many  parts  of  England  for  Hubble.  ^*^*^.*^ 

Flato  fays,  "  ^wi  iniell'igit  nom'ina^  res  etiam  intelligit ;'*  and  Houghton 
^dorujf  "  Nomina  rertimft  nefcis^  perit  cognitio  rerumJ*  ^^    *' 

In  the  cafe  of  The  Khtg  v.  Price^-  4  Burr.  1927.  Mr.  Juftice 
Hewit  fays,  "  The  right  of  leafing  does  appear  in  our  books  (he 
«*  muft  mean  in  Trials  per  Pais,  and  Gilbert)  \  but  it  muft  be 
**  under  proper  circumitances  and  rellriftions."  I  prefume  he 
means  after  harveft  or  clearance  of  the  crop,  and  in  a  proper 
manner  and  time }  or,  in  cafe  of  a  cuftom,  that  fuch  cuftom  is 
to  be  obferved. 

With  refpcft  to  the  exercife  of  this  right,  the  cafe  upon  this 
record  Hates,  that  what  the  defendants  did,  was  after  the  crop 
was  carried.  This  corrcfponds  with  Lord  Chief  Barpn  Gilbert*^ 
e;^preffion  of  after  the  harvejl.  As  to  the  times  of  beginning  it,  it 
appears  by  Selden^  as  already  mentioned,  that  it  ought  not  to  be 
delayed  ;  for  a  palpable  negled  would  be  a  defertion  of  it.  If 
no  precife  time  were  limited,  our  law  would  call  it  a  convenient 
time. 

By  an  aft  of  parliament  paflfed  in  the  year  1786,  for  incIoGng 
the  common  fields  of  Bafmgstohe^  the  gleaning  or  leafing  is  to 
begin  after  the  crop  is  carried.  Times  are  mentioned,  one  for 
wheat,  and  another  for  other  fpecies  of  grain,  for  the  exercife  of 
this  right  \  and  the  owners  of  the  land,  are  reflrained  under  penalties 
(a  ftrong  circumftance  to  flicw  their  fenfe  of  the  right  of  the 
poor)  from  putting  in  cattle  or  hogs,  within  thofe  refpeftive 
times.  On  the  other  hand,  the  poor  are  re  drained,  by  a  fum- 
mary  penalty,  from  breaking  the  fences  (which,  it  might  be  ap* 
prehended,  from  the  former  open  ftate,  they  might  be  apt  to  do) 
and  are  confined  to  pafs  through  the  gates. 

This  feems  to  have  been  a  prudent  regulation  to  prevent  dif- 
pates.     I  will  recite  the  provifions  made  by  the  aft. 

'*  And  whereas  the  poor  people  of  the  town  of  Bafwgstoke 
**  aforefaid  have,  time  immemorial,  claimed,  ezercifed,  and  en- 
"  joyed  the  privilege  of  gleaning  or  leafing,  in,  over,  and  upon 
**  the  faid  common  fields,  when  and  as  foon  as  the  corn  has  been 
^'  carried  from  the  fame,  in  the  time  of  harveft,  in  every  year» 
*^  which  privilege  the  owners  and  proprietors  of  the  faid  com« 
^^  moq  4^1d$  are  defirous  of  continuing  tQ  th<;  (aid  poor  people^ 

<«  under 
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J 788.     **  under  proper  regulations ;  be  it  therefore  further  cnafted,  that 
"  the  poor  people  of  Bafmgstohe  aforefaid  may,'  and  they  arc 


Stikl      it  hereby  authorifed,  from  time  to  time,  and  at  all  times  after 

Mgataft  ' 

HovcHTON  *<  the  pafliing  of  this  a£t,  to  enter  and  go  into  and  upon  all  and 
»T  Ux«  u  every  the  lands  in  the  faid  common  fields,  to  glean  or  leafe  in 
<<  the  time  of  harveft*,  provided  that  none  of  the  faid  poorpeaple 
«<  do  or  fliall  enter  into  and  upon  any  fuch  land  for  the  purpofe 
•*  aforefaid,  until  the  crop  or  crops  grov^Ipg  therein  (hall  be 
**  cleared  or  carried  oiF  by  the  owners  or  occupiers  of  fuch  land 
«*  and  the  owners  of  the  tithe,  and  that  none  of  fuch  poor  people 
<<  do  or  (liall  continue  to  glean  or  leafe  in  any  fuch  land  for  any 
«'  longer  time  than  fix  days,  if  the  fame  fhall  have  been  fown 
<<  with  wheat,  and  three  working  days  if  fown  with  any  other 
**  corn,  to  be  computed  from  the  time  of  clearing  and  carrying 
*  ^  off  the  fame  as  aforefaid ;  and  in  cafe  any  of  fuch  poor  people 
*^  do  or  (hall,  at  any  time  after  the  faid  intended  divifion  and  in- 
*<  clofure  (hall  take  place,  glean  or  leafe,  or  enter  for  that  pur- 
*^  pofe  into  any  of  the  new  allotments  to  be  made  by  virtue  of 
**  this  a£l,  before  the  crop  or  crops  growing  therein  (hall  be 
*•  cleared  or  carried  off  as  aforefaid,  or  (hall  break,  or  tread 
*<  down,  pull  up,  proftrate,  dedroy,  or  damage  any  hedge  x)r 
*<  fence  belonging  to  any  of  the  faid  new  allotments  as  aforefaid, 
**  in  going  to  or  returning  from  any  fuch  land  to  glean  or  leafe, 
^<  or,  under  pretence  of  going  to  or  retuniing  from  any  fuch  land 
'<  to  glean  or  leafe,  (hall  go  into  or  return  out  of  any  inclofure, 
<<.  by  any  other  way  than  the  gate  or  way  through  which  the  corn 
«•  (hall  have  been  carried  out  or  from  fuch  inclofure,  or  over  any 
*<  (liie  within  the  fame,  every  petfon  fo  offending  (hall  for  every 
fuch  offence  forfeit  and  pay  any  fum  not  exceeding  five  {hiU 
lings,  as  the  juftice  before  whom  fuch  information  and  com- 
<'  plaint  (hall  be  exhibited  (as  hereinafter  mentioned)  (hall  think 
<<  meet,  over  and  above  fuch  penalties  as  are  infli£bed  on  the  faid 
'<  offenders  or  offender^  for  either  of  the  offences  aforefaid,  by 
<>  any  law  or  (latute  now  in  force^ 

«  And,  in  order  that  the  faid  poor  people  may  not  be  deprived 
<<  of  fuch  privilege  as  aforefaid,  by  cattle  or  fwine  being  turned 
<<  into  ;he  faid  lands  during  the  time  of  their  being  authorifed 
<<  to  glean  or  leafe  as  aforefaid,  be  it  further  enaded,  that  in  cafe 
<<  any  owner  or  occupier  of  the  lands  within  which  the  faid 
<<  poor  perfons  are  autboriied  to  glean  or  leafe  as  aforefaid  do,  or 

"  (hall 
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«  {hall  permit  or  fuflfer  any  cattle  or  fwine  to  be  turned  into  or      1788. 
<<  remain  in  or  upon  any  fuch  land^  to  depafture  or  feed  therein^ 


•*  before  the  expiration  of  the  time  hereinbefore  allowed  for     Srist 
"  gleaning  or  leafing  in  fuch  land,  every  fuch  owner  or  occupier  Hovghta* 
'«  (hall,  for  every  day  or  lefs  time  fuch  cattle  or  fwine  (hail  be     '"^  ^** 
*^  depafturing  or  feeding  as  aforefaid,  forfeit  and  pay  for  every 
^*  head  of  cattle  the  fum  of  two  (hilliDgs,  and  for  every  fwine  the 
"  fum  of  one  (hilling." 

The  a£l  calls  it  a  privilege^  but  fays  it  had  been  claimed  and 
nernffd  from  time  immemorial.  What  is  this  but  a  right  ?  the 
enjoyment  of  which  the  landholders  fecure  to  the  poor,  by 
penalties  on  themfelves. 

Upon  the  whole,  therefore,  I  am  of  opinion,  that  judgment 
ought  to  be  for  the  defendants. 

Heath,  J. —This  is  a  demurrer  to  a  plea  of  the  defendant's, 
who  judifies  the  trefpafs  of  his  wife  in  the  plaintiflTs  clofe,  under 
a  claim  of  gleaning. 

On  thefe  pleadings  the  general  queftion  is.  "  Whether  the 
'*  indigent  and  neceflStous  poor  of  a  parifh  have  a  right  to  glean 
*•  after  the  crop  is  carried  away  ?*• 

It  is  our  province  to  take  notice  of  all  general  cuftoms.  This 
is  ufually  not  attended  with  much  difficulty,  ^s  the  evidence  of 
fuch  cuiloms  is  to  be  found  in  our  books,  and  is  matter  of  ge- 
neral pradice.  Although  it  is  infided  on,  that  this  cuftom  of 
gleaning  is  coeval  with  the  conftitution,  and  derived  from  the 
mod  remote  antiquity;  yet  the  fird  mention  of  it  is  in  the 
Trials  per  Pais,  a  mere  extrajudicial  opinion  of  Lord  Chief  Juf- 
ticc  Ha/e,  "  That  by  the  cudom  of  England  the  poor  have  a 
••  right  to  glean/'  The  next  author  who  mentions  it,  is  Lord 
Chief  Baron  Gilbert,  who,  in  copying  the  above  paflage  with  a 
marginal  reference,  fays,  that  the  poor  are  "  allowed  to  glean," 
vhich  implies  a  licence  atid  permilJion,  rather  than  a  right.  Mr. 
Judice  Black/lone  has  received  the  fame  paflage  into  his  Com« 
mentaries,  not  as  a  clear  and  undeniable  rule  of  law,  but  with 
txpre(&ons  of  didrud  and  doubt,  and  gives  no  opinion  of  his 
own  The  whole  weight  then  of  legal  authority  to  prove  this 
cadom  reds  on  the  diBum  of  Sir  Matthew  Hale. 

It  has  been  argued  in  favour  of  this  claim,  that  no  cdrn  is 
chimed  but  what  is  abandoned  by  the  owner ;  as  if  the  ownet 
Ui  cad  it  from  hiip,  and  it  beciinie  the  property  of  the  poor  by 

>  fort 
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1 788,      a  fort  of  occupancy.     By  the  law  of  England^  no  property  can  be 
loft  by  abandonment,  for  the  owner  may  at  any  time  rcfumc  the 


^a^alnft  poflVflioq.  Here  there  can  be  no  abandonment,  as  the  owner 
KovcHToif  never  parted  with  the  poffcflion. 

Such  a  cuftom  as  will  fupport  the  plea,  muft  be  univerfal, 
and  every  where  the  fame,  otherwife  it  is  vdid  for  its  uncertain- 
ty. If  it  exiHs  only  in  particular  counties  or  di{lri£ls  (fuch  as 
the  cuftom  of  being  difcharged  from  the  payment  of  tithes  of 
wood  in  feme  hundredn  in  the  wilds  of  Kent  and  Sitjfex^  or  the 
cuftom  of  gavelkind)  it  is  partial^  and  no  part  of  the  general 
cnftoms  of  the  realm.  From  the  beft  inquiries  I  have  been  able 
to  make,  I  find  that  this  cuftom  is  not  untverfaL  In  fome  coun« 
ties  it  is  exercifed  as  a  general  right ;  in  others,  it  prevails  only 
in  common  fields,  and  not  in  inclofures ;  in  others,  it  is  precari- 
ous, and  ar  the  will  of  the  occupier.  In  the  county  w^cre  this 
a£lion  was  brought,  it  never  in  prafticc  extended  to  barley;  net 
is  the  time  afcertained.  In  fome  counties  the  poor  glean  whilft 
the  corn  is  on  the  ground  \  here  the  ufage  is  laid  to  be  after  the 
crop  isharvefttd. 

The  praftice  of  gleaning  was  originally  elecmofynary.  But  it 
26  the  wife  policy  of  the  law  not  to  conftriie  a£is  of  charity, 
though  continued  and  repented  for  nevrr  fo  many  years,  in  fuch 
a  manner  as  to  make  them  the  foundation  oi  legal  oUigaiton.  If 
A>  and  his  ancf  ftors  h^vc  from  time  immemt>rial  repaired  a  bridge 
or  a  highway,  there  is  no  ohligntion  on  him  to  continue  the  repair^ 
unlefs  he  is  fo  bound  l>y  the  tenure  of  lands,  or  the  like. 

Wherever  there  is  a  riglit  the  law  provides  a  rcmrdy,  if  that 
right  be  obftrufted.  But  fuppofe  the  owner  of  a  field  were  to 
fet  fire  to  the  ftubblc,  or  to  flood  it,  and  prevent  the  poor  fyom 
gleaning,  what  remedy  could  they  h:ive  ?  No  a£^ion  on  the  caCe, 
has  ever  been  brought  for  f u  h  an  injury,  and  according  to  the 
re;)foning  on  the  Uatute  of  JVeJlmwJler  2d  (/r),  no  adlion  ou  the 
cafe  would  lie. 

Tithrs  are  due  of  right,  and  by  the  general  ufage  of  the  realm; 
but  the  parfon  had  no  rcmtrdy  at  common  law  till  they  were  fet 
put,  therefore  the  confent  of  the  occupier  of  the  land  was  ne- 
ceflTary  to  be  obtained  before  the  parfon  could  take  a  fingle  (heaf. 
7"he  cafe  of  tithes  is  much  ftronger  than  that  of  gleanings  becaufe 
th^  church  was  originally  endowed  by  the  owners  of  landsy 

and 
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and  the  parfon,  in  confidcration  of  that  endowment,  undertook     1788. 
the  cure  of  fouls ;  fo  that  there  was  a  valuable  confideration  for  .^ 

the  right  of  tithes*  which  is  wanting  with  rcfped  to  gleaning.     ^'^^^J 
Yet  the  wifdom  of  our  anceftors  left  it  to  the  confcience  of  the  Hovchton 
occupier  of  the  land,  whether  or  not  he  would  fet  out  his  tithes»     '^  ^** 
though  that  confcience  was  to  be  correded  by  the  authority  of 
the  fpirituai  court. 

I  fhall  next  confider  what  force  this  cuftom  derives  from  being 
a  Jewtfl)  inflitution.  Every  inllitution  which  is  to  be  found 
in  the  hw  of  Mofts  was  not  inforced  by  the  judge,  many  of  them 
being  left  to  the  confciences  of  men  with  temporal  bleffings  on 
thofe  who  obferved  them.  The  right  of  gleaning  is  given  by  the 
fame  law  as  well  to  the  "  ftranger^^  as  the  ^^  fathtrUfs  and  poor  J* 
We  have  already  infringed  it,  as  we  have  decided  thai  \\\cjlranger 
has  no  right  to  glean  in  the  cafe  of  Worlhdge  v.  Manning. 

The  law  of  Mofes  is  not  obligatory  on  us.  It  is  indeed  agree- 
able to  chriftian  charity  4ind  common  humanity,  that  the  rich 
(hottld  provide  for  the  impotent  poor ;  but  the  mode  of  fuch 
provifion  mu(t  be  of  pofitive  inflitution.  We  have  eftabliftied 
a  nobler  fund.  We  have  pledged  all  the  landed  property  of  the 
kingdom  for  the  maintenance  of  the  poor,  who  have  in  fome  in- 
fiances  eihaufted  the  fource. 

The  inconvenience  ^rifing  from  this  cudom  being  confidered 
as  a  right  by  the  poor,  would  be  in  finite  ;  and  in  doubtful  cafes, 
aigaments  from  inconvenience  are  of  great  weight.  It  would 
open  a  door  to  fraud,  becaufe  the  labourers  would  be  tempted 
to  fcatter  the  corn  in  order  to  make  a  better  gleaning  for  their 
wives,  children,  and  neighbours.  It  would  encourage  endlefs 
difputes  between  the  occupiers  of  lands  and  the  gleaner.  It 
would  raife  the  infolence  of  the  poor,  and  leave  the  farmer  with'* 
out  redrefs.  Experience  (hews  that  during  the  time  of  harvefl^ 
the  poor  employ  their  time  in  gleaning,  to  the  great  detriment 
of  hufbandry.  In  many  places  the  farmer  ploughs  the  land 
while  the  fhocks  of  corn  are  upon  the  ground.  Is  the  cultiva- 
tion of  the  country  to  fland  dill  while  the  labourers  are  glean- 
ing? 

It  has  been  alleged  as  a  reafon  for  this  claim,  that  the  poor 
pught  to  have  a  (hare  of  benefit,  at  the  time  of  general  rejoicing. 
To  this  it  may  be  anfwered,  that  they  receive  from  the  advanced 
frice  of  labour,  a  recompcnce  in  proportion  to  their  indudry. 

p  But 
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178s*     Bttt  to  (atiAion  this  ufage,  Tvould  iatroducc  fraud  and  npine,  and 
eatati  a  curfe  on  the  country. 


Stbbc.  f^  coocludf  •  as  there  is  no  evidence  of  this  cuftom  of  Riean-* 
R«v«BTOH  ing  prerailing  uniformly  throughout  the  kingdom^  as  the  ptac- 
*^  ^  tice  of  it  is  uncertain  and  precarious,  and  as  it  would  be  attended 
with  great  public  ioconrenience,  if  it  were  enforced  as  a  right, 
I  am  of  opinion,  that  it  is  not  part  of  the  general  latu  of  the  lands 
that  the  plea  is  therefore  bad,  and  judgment  muft  be  given  for. 
the  plaintiflF. 

Wilson,  J.—I  am  of  the  fame  opinion  with  my  Lord  Chief 
Juftice,  and  my  brother  Heathy  on  the  qutftion  now  before  the 
court. 

No  right  can  exift  at  common  law,  unlefs  both  the  fuhjeff 
of  it,  and  they  who  claim  it  are  certain.  In  this  cafe  both 
are  uncertain.  The  fubjed  is  the  fcattercd  torn  which  the  far- 
mer choofes  to  leave  on  the  ground,  the  quantity  depends  entire- 
ly on  his  pleafure.  The  foil  is  his^  the  culture  is  £1/,  the  feed 
hir^  and  in  natural  juftice  his  alfo  are  the  profits.  Though  his 
confcience  may  dire£k  him  to  leave  finuthing  for  the  poor»  the 
law  does  not  oblige  him  to  leave  any  thing.  The  fuhjeEi  then  is 
uncertain  and  precarious. 

Next,  the  perfons  claiming  this  right,  are  vague  and  unde- 
fined. The  term  poor  is  merely  relative.  Before  the  ftatuic 
of  the  43d  of  EH%.  there  was  no  method  of  legally  afcertain- 
ing  who  were  of  that  defcription.  Since  that  ftatute,  juftices 
and  overfeers  are  to  determine  what  perfons  are  of  the  number 
of  poor,  to  whom  alfo  muft  be  added  the  qualification  of  a  fettle- 
ment.  It  cannot  be  urged  that  the  demurrer  admits  that  the 
claimants  are^r,  becaufe  a  demurrer  admits  nothing  but  what 
is  well  pleaded,  and  here  the  matter  is  ill  pleaded  on  account  of  its 
unartainiy. 

They  who  claim  this  right  then,  are  equally  uncertain  and 
precarious. 

The  practice  alfo  of  gleaning  is  itfelf  uncertain  and  change- 
able. In  fome  counties  it  is  entirely  excluded,  in  others  partial- 
ly admittedj  and  in  others  modified  with  every  poffible  variety. 

The  law  of  Mo/es  is  not  binding  on  us,  except  fo  far  as  we 

have  thought  proper  to  adopt  it.    There  are  many  precepts  of 

the  Go^el  which  \he  law  of  England  docs  not  enforce  as  Miga- 

tions.    It  is  the  duty  of  every  man  to  "  honour  his  father  and 

8  ^l  mother i^^ 
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"  mother^  but  the  law  of  England  has  no  method  to  ccmpel     1788. 
fach  honour.     Charity  to  the  poor  is  alfo  a  chriftian  dutjr^  but  ■  > 


k  muft  be  voluntary^  and  cannot  be  compelled.  Steel 

But|  if  there  be  a  righty  there  muft  slfo  be  a  remedy  if  that  right  Houghtov 
be  mfrioged.  Now,  if  a  rich  man  were  to  glean  in  a  harvcft  ^"^  ^*" 
field,  to  the  excluCon  of  the  poor^  they  could  have  no  remedy* 
So  if  a  farmer  were  to  give  permiflion  to  his  brother,  or  friend 
of  another  pariih,  to  glean  his  fields,  iht  poor  of  his  onvn  parifli 
could  have  no  remedy  in  law,  for  what  they  might  think  a  prior 
right. 

Next,  the  authorities  are  to  be  confidered.  The  palTige  cited 
firom  the  Trials  per  Pais,  contains  a  difium  but  not  a  judicial 
opinion  of  Sir  Matthew  Hale.  Every  one  who  hears  me  muft 
acknowledge  the  impropriety  of  conftruing  all  the  converfation 
which  pafles  between  a  judge  and  the  counfel  at  Niji  Prius^  as 
kgdl  dccifion.  It  would,  in  this  inftance,  be  a  want  of  refpe£t  to 
ike  memory  of  Hale^  to  argue  that  he  meant  to  give  a  ferious 
opittion  on  the  right  of  gleaning,  when  his  diclum  tends  only 
to  prove  that  fuch  a  right  muft  be  pleaded^  and  not  given  in 
evidence  under  the  general  ifTu'e.  Gilbert  and  Blachjione  have 
copied  from  Hale.  In  the  cafe  of  the  King  v.  Price^  4  Burr. 
1917.  ^  Mr.  Jttftice  Tates  fays,  "  as  to  the  right  of  leafing  it  will 
"  ht  time  enough  to  determine  that  point  when  it  comes  directly  in 
**  (psejlien!*  This  is  a  full  anfwcr  to  the  argument  "  that  there 
**  are  no  cafes  on  this  fubje£V,  becaufe  the  cuftom  was  too  well 
'<  eftablifhed  to  admit  of  a  queftion." 

But  it  has  been  farther  argued,  that  the  farmer  having  ahan^ 
Jonedthc  leavings  of  his  crop,  the  poor  are  entitled  to  them. 

Now  fuppofing  a  right  could  arife  from  abandonment,  it  would 
be  in  the  fr/f  occupier ^  the  property  would  be  as  in  a  ft  ate  of 
Dature,  the  ^r  could  not  have  any  excluftve right.  But  the  truth 
is,  there  can  be  no  abandonment,  while  the  property  remains 
on  the  foil  of  the  owner.  It  might,  with  as  much  reafon,  be 
urged,  that  a  man  had  abandoned  the  property  of  his  horfe,  who 
having  right  of  common,  had  turned  him  out  to  pafture. 

For  thefe  reafons  therefore,  I  am  of  opinioi^,  that  the  law  Hiould 
Botinteirfere  in  this  cafe,  but  that  every  man's  confcience  (hould 
behislaw. 

Judgment  for  the  plaintiff. 


tf4  CASES  IN  TRINITY  TERM 

1788. 
■■  Elmes  againft  Wills. 

Where  there  ^SSUMPSIT,  by  thc  indorfcc  of  a  bill  of  exchange  againft 
!t  a  promifc  ^  ^j^^  drawct,  thc  bill  being  rcfufcd  acceptance—  2d,  count 
«  bill  of  ex-  for  money  paid— 3d,  money  had  aild  received-^4th  Infimul  conn 

** fixed  timf,      pica^  General  Iflue,  and  Set-off. — 

«( chat  ti"!       This  caufe  came  on  to  be  tried  before  Mr.  Juftice  Gould^  at 

"blr'bSt  ^^'If'''^  ^^^^^ »"  ^^«  Summer  1787. 

«<  of  irs  be*  It  appeared  in  evidence,  that  the  plaintiff  and  defendant  had 
•«  p?^"*^'  mutual  dealings  together,  and  had  applied  to  olic  RanvtiJUy  to 
though  (he  fettle  their  accounts,  v^ho  had  accordingly  adjufted  all  matters  in 
brXV  (m  difpute,  except  the  bill  on  which  the  adlion  was  brought.  This 
{r^f^tf'^  the  defendant  faid,  he  could  prove  he  had  paid.  Upon  which 
wtb.rttbe  it  was  agreed,  that  the  bill  (hould  be  depofited  hi  the  hands  of 
t'hT'ulrtiff  -R^ww^rj',  and  if  the  defendant  brought  proof  0/ the  payment  tuitk^ 
in  an  adion  in  a  mouth^  the  bill  (hould  be  delivered  up  to  him,  if  not,  he  pro • 
Jlih ^n "L-  ^^fi^ '^ P^'y  ''  '* ^*^ plaintiff.  No  proof  being  brought  by  thc  dc- 
muinmMi*-  fcndant  within  the  month,  the  bill  was  delivered  to  the  plaintiff^ 
efid'nJun^  "^^^  brought  his  aaion  upon  it. 

6tt  the  infi'  ^\^^  counfcl  for  thc  defendant  offered  to  give  evidence  that 
r/'if'ofthe  the  original  debt  was  paid^  for  which  the  bill  was  given,  and  that 
fprciai  pro-  t^^  defendant  could  not,  within  the  monthy  find  the  witnefs  by 
dekndaiit  whom  it  might  have  been  proved,  according  to  the  agreement|  he 
may  aifo       havine  abfconded  to  avoid  an  arreft. 

pro»c  order  ° 

t^at  c)unr«  But  this  evidence  the  judge  refufed  to  admits  holding  that  the 

fw  wtich°^'  defendant  was  bound  by  his  agreement  to  pay  the  bill,  if  he  did 

the  bill  wat  not  bring  the  neceffary  proof  within  thc  month  {a). 

gileoTwat  I^*  Michaelmas  term  laft  a  rule  was  obtained  to  (hew  caufe 

p-id,  and  ^hy  a  new  trial  (hould  not  be  granted,  on  the  ground,  that  this 

tS*reby  avoid  '  ,  ,  ,  •     •        i         r  r»     .      ^ 

thr  prumife  cvidcnce  ought  to  havc  been  admitted.  Lawrencey^tx]i.  (hew^d 
by  (hewing  ic  ^aufc  aa:ainfl;  the  rule,  and  RookeStxxt.  arsued  in  favour  of  it. 

was  w't>iout  *-  ./  o 

cmfidcra-  Now  in  this  term, 

Gould,  J, — After  ftating  the  fadls,  faid.  That  he  was  of 
opinion  at  the  trial,  that  the  plaintiff  had  a  right  to  prove 
the  fpecial  promife  of  the  defendant,  under  the  general  count 
of  infimul  comptitajfenty  on  the  authority  of  Buller*s  Nifi  Prius, 
p.  139,  and  that  promife  not  being  performed,  was  entitled  to 
•  recover,  the  defendant  not  being  at  liberty  to  bring  evidence 

{#)  See  1  Lwt^.  663.    Cr9,  Jse.  381. 

in 


ti(»a, 
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in  excufc  for  his  non-performance,  where  the  undertaking  was     1788. 
peremptory.   That  fuch  an  undertaking  was  upon  fufficient  .con-  ''^-    -"^ 
CderatioDy  he  cited  the  cafe  of  jimie  y.  Andrews,  I  Mod.  166.      ^^^j^ 
and  Knight  ▼.  Rujbworth^  Cro.  Elk.  469.  Wilh. 

The  reft  of  the  court  were  of  opinion,  that  though  this  was 
a  new  promife  on  a  fpccial  ageemcnt,  and  though  under  a  gene- 
ral count  of  injimul  computajfenty  fuch  a  promife  might  be  given 
in  eridcnce,  yet  as  in  the  prcfcnt  in  (lance  it  was  to  pay  an  old 
debt,  the  condition  not  being  performed,  it  was  to  be  coniidered 
only  as  evidence  of  the  debt,  and  the  efFeft  of  it  was,  to  (hew 
that  the  plaintiflFhad  prima  facie  only,  a  right  to  recover.  The 
defendant  therefore  ought  to  have  been  admitted  ^o  prove  that 
the  debt  was  difcharged,  becaufe  by  fo  doing,  he  would  avoid 
die  promife  by  (hewing  there  was  no  confideration  for  it. 

Rule  abfolute  for  a  new  trial. 


Framptom  againfi  Payne* 

J  E  Blanc,  Serjt.  moved  for  judgment  as  in  cafe  of  a  non«  wherciflac 

fuit,  iflue  having  been  joined  in  this  caufc  within  the  fix  ^jy'Uf^ 
firft  days  of  laft  term,  and  no  notice  of  trial  given.  term,  notiet 

Runmngton,  Serjt.  contended  that  the  court  would  not  compel  be  gi'en  in 
the  plaiBtiff  to  take  two  ftcps  in  the  fame  term ;    that  notice  of  ^*** 
trial  is  not  neceffary  to  be  given  in  the  fame  term  in  which  iflue  [Sce^ 

But  the  court  were  of  opinion  againft  the  plaintiff,  as  there  /^«iw«i.] 
was  time  enough  in  the  term  to  have  given  notice,  and  there* 
lore  made  the 

Rule  abfolute  (10).  . 

(lo)IatkeGOttrtof  JC^.tbeptalfidflFis  1  term  after  that  in  whkh  iiTue  it  joined* 
^  bond  to  fire  notice  of  uial  till  the  |  Hall  y,  ^iri«w«x  2  Term  Rep.  B.  R.  734* 


Ja^jjes  againft  Withy  and  Reid. 
^HIS  was  an  adion  of  affump/it  brought  againft  the  de-  Money  fwid 
fcndants  as  partners  and  keepers  of  a  lottery  ofiice,  to  re-  ^JettTnthn 
^^r  back  a  fum  of  money  paid  by  the  plaintiff,  for  infuring  ^'^"'T  "wy 
^kts  in  the  lottery  of  1781.  t^Z^ 

At  the  trial  the  plaintiff  was  nonfuitcd,  on  the  ground  that  ^5  '^•*P*^ 
00th  parties  being  engaged  in  an  illegal  tranfaAion,  a  court  of  a  \ouu*et 
j^jftice  could  not  be  called  upon  to  the  aid  of  either.  ^^^l^  'JJ 

be  ilkga),  ia  eer  made  good  hy  m^Jtfueitt  rtpttl  ofibifiaiutK 

Vol.  I.  F  Adain, 
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1788.         '^Jatr,  Scrjt.  having  obtained  a  rule  to  {hew  caufc  why  the 

• •  noa*fuit  fliould  not  be  fct  afidc,  in  Hilary  term  laft,  B(md,  Scijt. 

m^ilfi  ftcwed  caufc,  and  contended  that  where  a  man  comes  for  relief 
wrrHY  ^o  a  court  of  juftice,  he  muft  appear  to  have  adled  in  a  lawful 
manner.  Here  the  plaintiiF  had  tempted  the  defendant  to  infur^ 
in  defiance  of  a  pofitive  (latute  {a).  Though  the  penahy  might 
only  attach  on  one,  both  were  in  the  eye  of  the  law  to  a  certain 
degree  criminal.  The  dire£lory  and  declaratory  parts  of  a  law 
arc  as  much  to  be  attended  to'  as  that  part  which  infli£ls  the 
penalty*  This  law  had  dire£led  that  no  fuch  infurance  (hould 
be  made,  and  if  it  were  made^  that  the  contra^  (hould  be  void. 
When  the  (latute  was  to  be  confidered  as  acting  upon  the  ofience 
itfelf,  it  ought  to  be  liberally  expounded,  to  reprefs  the  evil 
which  it  was  calculated  to  reftrain ;  though  when  the  infli£liag  tb^ 
penalty  was  in  queftion,  it  might  only  affeft  the  keeper  of  the 
!ottery-o{Bce.  If  the  conftruQion  were  othcrwife,  the  greateft 
encouragement  would  be  given  to  gaming,  by  permitting  the 
gamefter  to  recover  back  the  money,  which  he  had  ri(ked.  The 
true  diftinftion  Teemed  to  be,  that  where  two  perfons  a£ted  in 
concert  to  evade  the  law,  neither  of  them  could  apply  to  a  court 
of  juftice  for  relief,  unlefs  there  appeared  circumftances  of 
fraud  or  opprelTion  ufed  by  one  party  to  the  other.  This  prin- 
ciple is  to  be  colle£led  from  the  cafes  on  the  fubjed.  In  (3) 
Jaques  v.  Gol'tghtly  the  lottery-office  keeper  refufed  to  pay  what 
the  plaintiff  had  won,  and  yet  infifted  on  retaining  the  prcmiumti 
and  on  this  ground  the  Chief  Judice  and  the  court  founded  their 
decifion.  Notwithdanding  the  doArin*e  laid  down  by  Mr. 
Juflice  Blackftene  in  that  cafe  feems  to  imply  that  the  office- 
keeper  alone  was  criminal,  it  was  not  necefTary  to  decide  ib 
mtlch.  Ill  (r)  Clarke  v.  Shee  and  Another^  Lord  Mansfield  has 
^xprcfsly  faid  that  both  the  offict-keieper  and  infurer  were 
equally  Criminal,  and  alfo  that  the  law  will  not  prote£l  either 
party^  except  where  there  has  been  fraud  or  delufion.  The  fame 
di(tin£tion  is  recognized  in  Lowry  v.  Bourdieu  (d).  In  the 
prefent  caf<fe  the  plaintiff  had  received  all  the  winning8»  and 
yet  came  before  the  court  to  recover  back  the  confideration  •& 
which  they  were  paid{^). 

But  on  another  ground  the  non-fuit  may  be  fupported.     This 
gaming  in  the  lottery  was  before  tlie  25th  of  July  1782,  and 

(a)  19  Ceo»  3.  e.  «i.  repeslcd  by  22  Ge<h.  3.  ^,47. 

{I)  2  JfUtk,  107%.  t  '  (r)  Cdw^.  197.  (J) /)oax/.  451. 

(r)  But  f  ir^rrf  ki  to  this  hSf  that  the  plaintiff'  hai  recttrcd  all  the  whinisgt  ?  if  'ftc 
liadj  pctbapt  the  couit' would  have  giveft  a  dUfareat  judgmenti 

14  the 


IN  THE  TWEMTT-EIGHTH  YeAK  OF  GEORGE  III.  6? 

Ac  adion  commenced  after  that  date.    All  tranfaAions  of     1788. 

this  fort  relating  to  lotteries  before  that  date,  are  buried  in  ob-  ^ 

Hirion  by  the  22  Geo.  3.  [a)  which  repeals  all  other  ads  refpe£i-      n^ 

ing  the  regulation  of  lottery  offices,  and  only  provides  that  the  ^^\ 

repeal  (hall  not  operate  upon  ^Aioos  commenced  or  depending* 

Ag/iirr  the  commencement  of  the  aS.     The  right  of  adion  then  in 

the  prefent  cafe  is  taken  away,  and  It  is  now  the  fame  as  if  gaming 

in  the  lottery  of  1781   had   never  been  prohibited.    MiUer*% 

cafe  (i)  is  an  authority  to  prove,  that  ofiences  committed  againft 

a  repealed  claufe  in  a  (latute  before  its  repeal,  cannot  be  puniihed 

after  the  repeal  without  a  fpecial  exception. 

Adair  in  fupport  of  the  rule.  This  tlOLioti  is  not  brought 
upon  the  19th  Geo.  3.  for  a  penalty,  but  to  recover  back  money 
ptid  upon  a  void  and  illegal  confideration  \  it  cannot  therefore  bfe 
tflfefied  by  the  repeal  of  that  ftatute. 

It  is  a  principle  of  law,  that  money  paid  on  a  void  contraft 
8iay  be  recovered  back  again,  and  the  queftion  as  to  the  validity 
of  die  contra£l  mud  relate  wholly  to  the  tinie  of  making  it  \  if 
it  was  then  void,  it  is  not  material  by  what  means  it  was  rendered 
fo.  If  it  had  been  originally  a  good  confra£},  and  a  ftatute  had 
pafled  to  make  it  void,  and  then  that  ftatute  had  been  repealed, 
the  cootra£l  would  have  been  fet  up  again.  But  here  there  wat 
mpnallj  a  void  contra^,  h^lng  entered  into  while  ^hp  ftatyte 
was  m  full  force,  and  therefore,  cannot  be  made  valid  by  the 
repeal 

Id  the  cafe  of  Lowry  v.  Bourdieu,  the  judgment  of  the  court 
was  founded  on  the  circumftance  of  both  parties  being  equally 
colpable.  Here  the  keeper  of  the  lottery-office  is  the  only  per- 
fcn  upon  whom  the  prohibition  or  penalty  attaches.  In  that 
caft  it  it  true  that  Mr.  Juftice  BulUr  faid  «  t)iere  is  a  found  dif- 
Ai&ion  between  contrads  executed  and  executory,"  but  that 
«2i  not  the  ground  of  the  decifton  ;  it  was  only  the  opinion  of  a 
hgle  judge,  however  eminent,  and  is  contrary  to  the  cafe  of 
{t)imitb  V.  Bromley^  which  was  on  a  contract  executed. 

Where  an  a£iion  is  an  affirmance  of  an  illegal  contra^,  and  the 
<%&  of  it  is  to  enforce  the  performance  of  an  engagement  pro- 
lilted  by  law,  clearly  fuch  an  aAion  can  in  no  cafe  be  main* 
^*ttcii.  '  Bat  where  die  adion  proceeds  in  difaffirmance  of  fuch 
}  Won&,  and  inftcad  of  endeavouring  to  enforce  it  prcfumes  it 

{a)  e.  47.  /.  17.  (*)  »  ^'«*-  45 »• 

{i)  Clccd  lA  Um  aotet  of  Jmm  v«  SsrU.  DfugL  696. 

F  Jt  to 
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1788.     to  be  void,  and  ptevcnts  the  defendant  from  retaining  ihc  be* 

■,  ncfit  which  he  derived  from  an  unlawful  aft,  there  it  is  con- 

agairfi      lonant  to  the  fpirit  and  policy  of  the  law  that  the  plaintiflF 

mdKziv.   fl^otiJd  recover.     An  attention  to  this  dillinftion  will  reconcile 

many  of  the  cafes  on  this  fubjeft,  which  appear  at  firft  fight  to 

be   fomewhat   inconfiftcnt.      C/arke  v,   Sbee  and    Jobnfon  (a)^ 

Brtnvmng  v.  Morris  {i)    and  Jaquei  v.  Goiighity  {c)t    are  cx- 

prefsly  in  favour  of  the  plaintiff,  and  ought  to  be  relied  on. 

Cur.  vult  advif. 
In  this  termi 

Lord  Loughborough  declared  the  unanimous  opinion  of  the 
courtf  that  the  objeftion  raifed  on  the  repeal  of  the  ftatute 
ought  to  be  overrruled ;  and  that  the  other  three  judges  {con^ 
irary  to  bis  opinion)  thought  the  cafe  of  Jaques  v.  GoUgbtlj 
good  laW|  and  fit  to  govern  the  prefent. 

Rule  abfolute. 

(«)  CeFiop.  197*  (h)  Ccwp,  790U  (f )  %  B/ack,  1073. 

THE   END   OF   TRINITT   TERM* 


Tbe  Reporter  baving  been  favoured  witb  the  following  Cafe^  cen* 
ceives  tbat  it  will  not  be  unacceptable  to  tbe  Profeffion,  tbougb  ofm 
Date  prior  to  tbe  CommencemAt  of  bis  Undertaking. 

Harrison  againji  Bulcock  and  fix  others. 

(Hilary  tCTOi,  2S  Geo.  2'  17B8.) 

Ahoufe       np  RES  PASS  for  taking  the  goods  of  the   plaintiff— PJea 
HmitfofMi  general  iffue— Verdift   for  the   plaintiff,    fubjeft  to  tht 

hoipiui,  ap.  opinion  of  the  court  on  the  following  cafe: 

propriated  to     *  .  *^ 

an  officer  of   .  The  plaintiff  at  the  time  when  the  goods  were  taken  was 

lI;^^hcUmc  treafurer  of  Gufi  Hofpital,  in  the  parilh  of  St.  Tbomas,  Souths 

^'^°I*""^   work.     By  an  affcffmcnt  made  on  the  19th  of  May  1786,  he 

itt  laKtl'tMx.  was  affeffed  to  the  land  tax  for  the  houfe  in  which  he  lived.     Five 

of  the  defendants  were  commiflioners,  and  the  other  two  colkft* 

ors.     The  plaintiff  appealed  to  the  comn^iffioners  againft  the 

rate,  who  difmiffed  his  appeal.     On  his  refufing  to  pay  the  fum 

affeffed,  the  guods  in  queftion  were  taken  under  a  warrant  of 

diftrefs. 

7  The 
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The  hofpital  originally  confided  of  only  two  fquarcs,  built     178P.. 
on  land  demifed  by  the  mayor  and  commonalty  of  London  as 


Harkison 


governors  of  Si.  TAomm's  Hofpital,  to  the  founder,  Thotnas  Guy,     aiJnfi 
in  the  year  1720.  Bolcock 

By  an  aft  of  the  nth  of  Geo.  il  certain  perlbns  were  incor-  "^  *'***^ 
poratedy  in  pftrfuance  of  the  will  of  the  founder,  by  the  name 
of  Prefident  and  Gottmors  of  the  hofpital  founded  by  Thomas 
Guy. 

To  whom  being  incorporated^  the  mayor  and  commonalty  of 
London,  as  governors  of  Si.  Thomases  Hofpital,  demifed  another 
piece  of  land,  in  the  parifli  of  St.  Thomas^  Southwark^  on  which 
many  houfes,  Wr.  ftood,  but  which  the  faid  prefident  and  go- 
▼ernorsy  by  virtue  of  the  powers  veded  in  them  by  the  a£l  of 
parliament  and  the  will  of  the  founder,  pulled  down,  and  in 
their  place  built  another  fquare  in  addition  to,  and  communica- 
ting with  the  hofpital,  in  which  fquare  the  plaintiff's  houfe  is 
fituated. 

No  part  of  the  ground  on  which  the  hofpital  now  ftands  was 
ever  part  of  the  fcite  of  5/.  Thomases  liofpital,  but  this  ground  be- 
fore the  two  demifes  of  it  to  the  founder,  and  governors  of  Gufs 
Hofpital,  was  covered  with  houfes  let  to  different  pcrfons,"  and  in 
the  year  1693,  and  from  thence  till  the  building  of  Gufs  Hofpital, 
VMS  ajffjfed  to  the  land-tax. 

The  houfe  in  which  the  plaintiff  lived  has  been  conftantly 
occupied  by  the  treafurer  for  the  time  being,  for  whofe  folc  ufe 
it  was  ereded. 

The  plaintiff  paid  no  rent  for  it,  but  occupied  it  as  incident  to 
his  office. 

Bond,  Serjt.  on  behalf  of  the  plaintiff  contended,  that  he  was 
wcmpted  from  payment  of  the  land-tax,  in  refpedt  of  the  fcite 
of  the  hofpital  and  the  buildings  within  the  limits  of  it,  being 
lUted  tp  live  in  a  building  within  thofe  limits*  He  paid  no 
tent  for  his  houfe,  but  held  it  as  incident  to  his  office.  The 
treafurer  is  the  fcrvant  of  the  hofpital,  and  as  fuch  protcaed  by 
the  exception  given,  to  the  hofpital.  The  proteft ion  given  to  ^  , 
charities  is  very  ancient.  It  is  to  be  found  in  the  old  Subfidy 
AQs,  and  was  preferved  in  the  firft  land-t:ix  bill  of  William 
the  Third.  The  Subfidy  Aft  of  the  ift  Eliz.  {a\  contains  a 
Jpncral  exemption  of  hofpital  property,  for  it  declares  that  \t 
ihall  not  extend  to  the  goods  and  lands  of  any  hofpital,  Vc.  ufed 

(«)  iUinmif^*!  Appendix,  vol.  lo.  p.  163.  U  34. 

Fj  fir 


«  Cases  in  trinity  term 

fjZi.     for  tie  'fujlentatton  ani  relief  of  the  poor  ^  &V.  and  the  4th  of  JV. 
GT  jif.  r.  i.y;  25.  contains  a  protcaion  to  the  fcitc  of  hof- 


"IJS''"  V^^^*  ^hich  has  been  infcrtcd  in  all  the  land-tax  bUIs  which 
^d^!l  have  been  pafled  fincc  the  revolution,  with  the  material  addition 
6f  **  any  of  the  buildings  nviihin  the  walls  or  limits  of  the  hof 
«  fHdU*^  From  hence  it  is  clear,  that  the  legiflature  has  been 
antious  to  extend  the  exemption  to  the  appendages  of  an  hof- 
pital,  which  are  inhabited  either  by  the  objefts  of  the  charity 
tx  tJie  lenrants  of  it.  The  fcite  of  a  building  means  the  land  upon 
which  the  buildbg  and  all  its  dependencies  and  offices  are  fitu- 
ited.  The  ftat.  32  iif.  8*  c.  20.  mentions  the  fcite  of  monafteries, 
and  under  that  defcription  not  onlj  the  land  upon  which  the 
wallsof  a  monaftery  were  built,  but  the  garden,  orchard,  and 
all  the  appurtenances  may  at  this  day  be  excepted  from  tithes. 
But  left  the  term  might  be  ambiguous,  the  legiflature  exprefsly 
ddded  the  words  '*  any  of  the  buitdings  within  the  walls,  or  limits  cf 
<<  thefaidhofpitals{ay^  Now  what  are  thefe  buildings  ?  certainly 
fuch  as  are  Aeceflary  to  the  hofpital.  The  neceflity  of  the  fu* 
ptrintendence  of  the  chief  officers  is  as  obvious  as  that  of  the 
fervice  of  the  inferior  agents,  and  fuch  officers  muft  have  a  re- 
fidence  fuitable  to  their  rank.  If  the  treafurer,  chaplain,  or  phy-> 
Ccian  be  afleflable^  fo  are  the  porters,  gardener,  and  other  fervantd 
who  live  within  the  hofpital.  They  have  all  an  intereft  of  the 
fame  nature,  diflFering  only  in  their  refpeflive  emoluments  which 
are  prcfportioned  to  their  feveral  employments.  They  are  all  fer- 
vants.  By  taxing  either,  the  benevolent  intentions  of  parliament 
would  be  defeated ;  for  the  rcafon  of  the  exemption  is  a  regard  to 
the  public  funds  of  the  hofpital,  which  would  be  leiTened  by  % 
tax  laid  upon  the  fervants,  who  would  look  to  the  public  ftock 
for  repayment.  The  funds  of  hofpitals  are  but  barely  equal  to 
the  charitable  purpofes  of  their  inftitution.  If  a  tax  be  laid  on 
perfons  who  will  be  reimburfed  out  of  the  public  funds  of  a 
charity,  the  charity  itfelf  is  taxed. 

The  land-tax  in  this  inftance  bears  no  analogy  to  other  taxea. 
Under  the  window-tax  the  plaintiflF  would  be  aflcflable,  becaufe. 
the  aft  is  pofitive  that  «  all  dwclling-houfes  fliall  pay.**  The 
poor's  rate  is  a  tax  proportioned  by  a  general  cftimatc  of  the. 
property  of  the  rateable  occupier.  The  plaintiff  could  not  harfe 
any  claimi  in  fuch  cafe,  on  the  treafury  of  the  hofpital  for  re* 

(<)  Land  Tix  A^,  %'jC»,  3.  f.  %$, 

imbur(ement» 


IN  THE  TWEMTT-EIGHTH  TeAR  OF  GEORGE  III.  >I 

imburfemeot.    But  when  charged  with  the  land-tax,  he  is  charged     i  ^gg, 
qbIj  with  refpeA  to  his  houfq 


It  is  objected,  that  the  part  of  the  hofpital  buildings  in  which     ^a/Jn/fs. 
the  plaintiflF  refideSy  (lands  upon  land  which  once  paid  the  land-   ^'•*^^ 
tax  i  and  that  as  a  certain  fixed  fum  muft  be  raifed  by  the  parifh, 
the  ^uota  to  be  paid  by  each  individual  will  be  increafed,  if  any 
part  which  has  before  borne  a  (hare  of  the  burthen  (hould  be  di(- 
charged.     Now  it  is  true  that  a  certain  fum  muft  be  paid  by 
CTcry  diftrid ;  but  whether  that  fum  is  to  be  colledied  from  a 
greater  or  lefs  number  of  individuals,  depends  upon  the  date  o£ 
property  within  the  diftricl.     This  makes  the  principal  difler- 
ence  between  the  ancient  fubfidy,   and  the  modern  land»tax. 
In  the  cafe  of  Tbe  King  v.  TAe  occupiers  of  St.  Luke's  Hofpital^ 
%  Burr,  1064.  Lord  Mansfield  fays,  "  Whether  property  is  char f^^      , 
**  aUe  by  a   rate  or  other  payment^  depends  upon  the  nmll  of  the 
"  prtfprietori  the  wuner  of  a  hotife  may  if  he  pleafeSf  pull  it  down, 
**  and  convert  it  into  a  toft :  the  owner  of  lands  may  fuffer  them 
"  to  lie  barren  and  unoccupied.     Tithes  and  the  rights  of  them  vary, 
"  according  to  the  different  fpecies  of  the  produce  of  the  land^  yet 
*<  the  landholder  may  fow  it,  or  plant  it,  or  ufe  it,  in  the  manner 
«  he  likes  befi,  or  even  not  at  all,  if  hefo  choifaP     As  the  parifll 
then  is  to  pay  colieclively  a  certain  fum,  the  queftion  in  the 
prefent  cafe  is  not  between  the  hofpital  and  the  public,    but 
betweeu  the  hofpital  and  the  pari(h ;  the  fame  contribution  will 
be  made  to  the  public  revenue,  from  whatever  (burce  that  con- 
tribution may  arife. 

Le  Blanc,  Serjt.  for  the  defendants,  argued,— 1(^9  That  the 
court  had  no  jurifdi£lion  in  the  prefent  cafe,  the  twentieth 
fcQion    of   the    a£l    haviag  made  the  appeal  to  t|ie  commif- 

Boners  final. idly.  That  the  exemption  was  meant  by  the 

legiHature  to  proted  only  the  buildings  of  hofpitals  at  that 
time  appropriated  to  the  immediate  obje£ts  of  charity,  and 
not  to  extend  either  to  fubfequcnt  acquifitions,  or  to  thofe  build- 
ings which  were  ereded  for  the  accommodation  of  the  officers. 
This  rule  has  obtained  with  regard  to  the  poor's  rates  and  window- 
tax.  Buildings  inhabited'  by  the  diftrefTed  objefts  of  a  poor's 
rate,  are  not  airc(red  like  thofe  which  are  occupied  by  the  necef- 
feiry  officers.  There  is  no  reafon  why  the  plaintiff  (hould  be 
proteded  from  the  land-tax  when  he  is  liable  to  the  poor's  rate 
and  window-tax.     In  The  King  v.  Gardner  (a),  it  is  cxprefsly 

[ayCnvf,  79» 
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1788.     tBii  that  the  mafler  of  Catherine  Hall  was  rated  for  his  garden^ 

^  iipon  which  houfes  had  formerly  ftood,  and  which  had  been  pur- 

VgJ^*  chafed  by  the  college  and  added  to  their  lands. 

luid'cKbM       '^^  hofpital.could  not  be  injured  if  the  plaintiflF  were  affcffed, 

for  he  could  have  no  claim  to  call  upon  the  funds  of  the  charity 

for  reimburfement.    The  parifli  might  be  eiTentially  injured,  if 

the  exemption  claimed  fliould  be  allowed  and  the  hofpital  Ihould 

go  on  to  increafe  the  buildings  belonging  to  it,  as  the  number 

of  perfons  to  pay  the  fum  required  would  be  continually  leflened. 

But  whether  the  difpute  be  between  the  pariQi  and  the  plaintiff 

or  the  revenue  and  the  plaintiff,  the  law  is  the  fame. 

The  opinion  of  the  court  was  thus  delivered  by 

Lord  Loughborough.—- This  being  a  building  within  the 

limits  of  the  hofpital,  not  let  nor  yielding  any  profit,  but  in  the 

occupation  of  a  neceffary  officer,  comes  under  the  exemption  of 

the  z&»    That  there  might  be  no  ambiguity  in  the  word  Jciu^ 

the  legiflature  goes  on  to  fay,  <<  any  of  the  buildings  within  the 

<^  walls  or  limits  of  the  faid  colleges,  halls,  and  hofpitals.*' 

None  of  the  buildings  therefore  within  thofe  limits  are  charge- 

^  ablci  unlefs  they  are  charged  as  fuch,  in  fome  other  claufe  of 

the  z6t,  and  no  fuch  claufe  is  to  be  found. 

The  tax  muft  be  either  on  the  owner  or  tenant  of  the  hofpitalj 
but  the  plaintiff  is  neither  owner  nor  tenant. 

The  objedion  to  the  jurifdidiion  of  the  court  is  of  no  weighty 
the  appeal  to  the  commiffioners  being  alone  final,  when  the  quef- 
tion  arifes,  as  to  the  qtuintum  of  the  tax,  and  whether  lands  be- 
longing to  hofpitalsy  lie.  were  affeffed  as  fuch  in  the  4th  year  of 
fyWUm  and  M^,  or  haye  been  purchafed  fince  that  time. 

Judgment  for  the  plaintiff. 


CASES         .78«. 

ARGUED  AND  DETERMINED 

IN  THB 

Court  of  COMMON   PLEAS, 
Michaelmas  Term, 

In  cbc  Twenty-ninth  Year  of  the  Reign  of  Giorce  III. 


p£ARsov  Demandanti  Pearson  Tenant^  and  Broooham  jr^&^c^^ 

Vouchee.  ^•^^  '^ 

TN  a  recovery,  a  farm  ca}led  Tb!fff!de,  otherwife  Tiieve/beoif,  Thecomt 

was  defcribed  to  be  Ctuatcd  in  tbeforefi  of  Inglewoad^  in  tie  ^'''^  "P* 
Parijbes  vf  Hejket  in  the  Foreft^  and  St.  Marfs  CarliJU^  or  one  of  to  amend  a 
them  in  the  county  of  Cumberland.     It  was  afterwards  difcovcrcd  "^^J"** 
that  the  whole  of  the  faid  farm  was  not  within  the  parilhes  of  oniypcanft 
Hefket  in  the  Foreft,  and  St.  Marfs  Carlijle^  as  defcribed  m  the  yJJT^^J/^ 
lecorery,  but  that  part  of  it  was  in  the  parilh  of  f^azotibj.  in  the  ^^  '•  ^•^ 
county  of  Cumberland.  there  ii  fuf. 

Bond^  Serjt.. moved  to  amend  the  recovery,  by  infcrting  «  The  J^^  ^^ 
^  parijb  of  Lazonby^  on  an  affidavit  of  the  owner  of  the  land,  the  an  amendy 
vouchee  dating  as  above,  and  <<  that  he  meant  to  include  all  his  ^^^      ^ 
^  eftates  in  the  county  of  Cumberland  in  the  recovery,  and  that 
"  he  did  not  know,  when  he  fufiered  the  recovery,  that  any  part 
f*  of  the  faid  farm  called  Tbiiffide  was  in  the  pariih  oi  Lazonby/' 
In  fupport  of  this  motion  he  cited  Henzel  f.  Lodge^  2  Black.  747. 
and  CruifisEffay  on  Common  RecoverieSt  183.  2d  edit,  {a) 

The  court  would  not  on  this  affidavit  alone  grant  leave  to 
amend  ^  but  upon  reading  the  deed  to  lead  the  ufc8|  there  was 

{0)  ReDorttd  aUb  3  m^i  154* 

foun4 
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1788.     found  the  following  claufe :  <<  And  all  other  the  eftates,  manors^ 
**  or  lord(hips»  mefluages,  lands,  tenements,  and  hereditaments 
"  whatfoevcr,  fituate,  lying,  and  being  in  the  count]^  of  Cumber^ 
Broug-     ««  /tf/i//."    This  was  holden  by  the  court  fufficient  to  warrant  an 


P«AI80II 


■  AM, 


amendment^  as  it  appeared  on  the  face  of  the  deed  itfelf.       > 

Rule  abfolute  for  the  amendment. 


Trtdajt  GaWLER    V.    JOLLEY. 

iV6v.  14th. 

The  court     HP  H  E  defendant  was  bail  for  one  Page^  againfl  whom  the 

rJJLSj*^*'*  plaintiff  figned  judgment  on  the  14th  hi  April  in  Eafier 

agataftbaij,  term  laft,  and  fued  out  a  ea*fa.  tefted  the  12  th  of  February^  the 

\^jUdJf'm  ^*ft«*ay  of  Hilary  term,  returnable  on  the  19th  of  Aprils  to 

ttrm  privrtQ  which  the  (heriff  returned  mn  ejl  invent.     On  this  the  plaintiff 

judpiMt  ^    ^o^J^  o'lt  zfci.fa.  againft  the  defendant,  tefted  the  9th  of  April, 

^mitgauift  the  firft  day  df  Eqfltr  term,  returnable  the  23d  of  April,  and  a 

fth       '     fecond  /ci.fa.  tefted  the  23d  of  April  and  returnable  the  30th  of 

April.    On  the  1 7th  of  May  the  plaintiff  figned  judgment  againft 

the  prefent  defendant,  and  fued  out  a  Ji*  fa.  under  which  his 

l^oods  were  taken  by  the  Iheriff. 

A  rule  was  obtained  toihew  caufe  why  the  proceedings.fliouU 
ttot  be  fet  aCde,  and  the  goods  taken  in  execution  reftoved,  the 
tti./a.  being  tefttd  the  term  before  judgment  was  figned  againft 
the  principal. 

Li  Blanc,  Serjt.  fliewed  caufe,  contending  that  the  proceed- 
ings were  regular ;  that  though  the  ea.  /a.  was  tefted  before 
judgment  was  figned,  yet  in  fz€t  it  iflued  after;  that  it  was 
•eommon  to  fue  out  writs  in  vacation  tefted  as  of  the  preceding 
■term. 

Runninpony  Serjt.  for  the  rule,  argued  that  the  caifa.  couTd 
not  regularly  be  tefted  in  a  term  prior  to  that  in  which  judgment 
was  figned;  thzVthz fd.  fa.  aHb  ought  to  have  been  tefted  die 
day  of  the  return  of  the  ca.fa. 

Li  Blanc  In  reply.  BaU  are  fixed  in  law  at  the  return  of  the 
ia.fa.,  but  by  indalgence  ibur  days'  notice  are  allowed.  Here 
the  bail  might  have  liad  notice  by  fearchmg  in  thet>fficie.  It  is 
immaterial  when  thc/ci./a.  was  teftedj  if  there  was  fufficient 
timebcfore  the  return. 

The 
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The  court  held  the  proceedings  irregular,  as  they  faid  fuch      1788. 
pradHce  would  tend  to  fix  the  bail,  without  giving  them  an  oppor- 
tunity to  furrender  the  principal,  and  therefore  made  the 


Rule  abfolutc.        Jollit. 


Saunderson    v.   Mark*  .^!^w^ 

nr^  H  E  defendant  being  an  infant,  joined  with  his  brother  in  a  warrant 

giving  a  warrant  of  attorney  to  the  plaintiff,  to  confefs  jf^^*^^ 

t  jodgmenty  which  was  accordingly  entered  up,   and  the  de-  iafant,  it 

fendant  taken  in  execution.     In  order  to  procure  his  difcharge,  void, widtht 

be  alone  gave  a  fecond  warrant  of  attorney,  on  which  judgment  court  wiu 

was  again  entered,  and  he  again  taken  in  execution.    On  this,  a  it,  though" 

nric  was  granted  to  (hew  caufe  why  the  laft  judgment  fhould  ****  *"^'*' 

not  be  fet  afide,  and  the  warrant  of  attorney  canceUed,  on  the  havegivea 

ground,    that  the  defendant  was   an    infant  at  the  time  of  |^*  ^^^7^ 

giving  it.  wasnocva* 

Marjball^  Serjt.  (hewed  for  caufe,  a  declaration  of  the  dc-  pajpoteof 
fendant,  when  he  gave  the  fecond  warrant  of  attorney,  that  he  ««Mufioo. 
would  take  no  advantage  of  his  infancy,  a  promife  to  pay  the 
debt,  and  fome  circumftances  of  collufion  between  him  and  his 
^Imither.  This  application,  Marjball  faid,  was  made  to  the  equi- 
table jurifdi£lion  of  the  court  \  and  in  equity,  the  ads  of  an  in- 
fant are  often  confirmed;  fuch  as  an  agreement  to  fettle  all 
eftate,  and  the  like.    But  the  court  faid — 

Such  a£b  df  an  infant  as  are  only  voidable,  are  allowed  in 
equity  to  be  confirmed,  but  not  fuch  as  are  adiually  void.  A 
warrant  of  attorney  is  of  the  latter  defcription,  which  the  court 
cannot  make  good,  though  there  appear  circumftances  of  fraud 
qa  the  part  of  the  infant. 

Rule  abfolttte  without  cofts. 
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1788.  I 

JTtJnefUy,  LaING    V.  CuNDALE. 

JV«v«  19th. 

Ndthertn  V^OTION  to  juftify  bail— It  was  objcftcd  by  BofiJ,  Scrjt, 
immiclcd"  that  one  of  them  was  an  articled  clerk  to  an  attorney. 

clerk  to  an  The  court,  on  confidcring  the  rule  (a)  made  on  this  fubjcft, 
be  bail  to  the  ^^^^  that  being  for  the  prote£lion  of  attornies,  it  extended  to 
•fi*^         their  articled  clerks  as  well  as  thcmfelves,  and 

Rejeded  the  bail  (*).* 

(tf)  M\ch.  ^Gfo,  t.  It  is  orjicrcd  by  the  Lord  Chief  J«fticc,  and  the  reilof  the 
juftices  of  this  court,  that  from  and  after  the  lafl  day  of  this  term,  no  attorney  of  this 
or  any  other  aourt,  or  siiy  ^rfeti  pmRifing  at  fmb,  (ball  be  bail  in  any  fait  or  adioa 
depending  in  this  court. 

Coile^ion  -of  rules  and  orders  of  the  court  of  Common  Pleas,  8 vo.  edit.  1 7  39,  p.  2  58. 

The  fame  pradice  prev/ils  in  B.  R,  Bouline  v.  Vgutrin^  B.  R»  T.  i%Geo,  3.  cited  in  a 
note»  D^Mgl.  466.  laA  edition. 


(&)  [If  bail  be  put  in  without  any  de- 
fpriptiony  one  of  whom  afterwards  proves 
U>  be  a  clerk  to  an  attorney,  the  plaintiff 


may  take  an  aflignment  of  the  bail,  bond* 
Tenteti  ?•  Bf*gglcii  i  Bof.  &  Pull.  3^6.1 


Wiimfday^     MiTCHELL  and  othcrs,  Affignccs  of  Robertson,  v. 
^  Gibbons. 

ftttiffai^    np HE  defendant  being  arretted  at  the  fuit  of  the  plaintiffs, 
liable  ^W  for  <<  50/.  and  upwards/'   found  bail,  who  entered  into 

#pi!«7/5r*  ^^  common  bail  bond  to  the  flicriff,  in  the  penalty  of  loo/. 
tofatU^tfae  The  defendant  not  appearing,  the  bail  paid  to  the  plaintiff's 
dJl  tot*he  attorney  50/.  and  offered  to  pay  the  cofts,  which  the  attorney 
full  extent  rcfufed  to  acccpt,  unlefs  they  would  pay  29  /.  more  ;  the  plain- 
ly of  the  '  tiff's  debt  being  in  fadt  79/.  The  bail  not  thinking  themfelves 
^i-boAd.  anfwerable  for  more  than  the  fum  fworn  to  and  cofts,  refufcd 
to  pay  the  overplus.  The  bond  was  afligned,  and  an  ad^ioi^ 
brought. 

On  which,  a  rule  was  granted  to  fliew  caufe  why  the  bond 
(hould  not  be  given  up,  the  fum  fworn  to  having  been  paid,  and 
a  tender  made  of  the  cofts. 

In  fupport  of  this  rule,  Bond^  Serjt.  contended,  that  the  bail 
were  liable  to  no  more  than  the  fum  fworn  to  and  cofts ;  that 
the  ftat.  12  Geo.  i.  [a)  had  cxprefsly  prohibited  the  flieriff  from 
taking  bail  to  a  greater  amount ;  if  he  were  to  do  fo,  he  would 
be  fubjeft  to  the  penalty  of  the  ftat.  23  Hen.  6.  as  having  afted 
€oloreofdi{h).    The  cafe  of  Jack/on  \.  Hajfall{c)^  flicws  that 

(')  Cap.  29.  {b)  Cap  9.  (0  D:^gL  y,KL 

bail 
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ball  are  not  liable  to  more  than  the  fum  fwom  to  and  cofts ;  in     1788. 

theprefent  cafe,  50/.  was  the  fum  fworn  to,  and  the  cofts  had   • 

been  tendered.     Where  indeed  a  judge  makes  an  order  to  hold        9. 
to  bail,  it  is  a  matter  of  difcretion  in  him  to  decide  in  what  fum   Gi»»o«»» 
the  bail  (hall  he  liable,  but  the  liabHity  of  bail  taken  by  the  flie- 
riff,  is  determined  by  the  fum  indorfed  on  the  writ.     If  the 
iheriflF  were  to  take  110  bail,  he  would  be  only  anfwerabie  for  the 
fum  fworn  to,  and  cofts. 

Jdair,  Serjt.  argued  againft  the  rule,  that  by  the  conftantprac-- 
ttce  of  the  courts,  bail  were  bound  in  double  the  fum  fworn  .to. 
The  ftat.  12  Geo.  i.  prohibits  the  (heriiffrom  taking  more  than 
double  the  fum.  Where  damages  are  uncertain,  as  in  cafes  of 
tort,  there  they  are  meafured  by  the  difcretion  of  the  judge,  but 
where  they  are  certain,  as  in  cafes  of  contract,  the  oath  of  the 
plaintiff  is  to  prevail,  and  then  double  the  fum  is  required. 
But  why  require  double  the  fum,  if  only  the  fingle  demand  ia 
to  be  recovered  i 

The  court  took  time  to  confider  till  the  next  day,  when  judg- 
ment was  delivered  as  follows,  by 

Lord  Loughborough.*— -We  have  conGdered  this  cafe,  and 
find  the  praflice,  for  more  than  fifty  years  paft,  to  have  been, 
that  the  bail  are  liable  to  the  whole  extent  of  the  penalty  of 
the  bond,  to  fatisfy  the  debt  really  owing  to  the  plaintiff! 
Soon  after  the  i  ath  year  of  George  the  Firft,  namely,  in  the 
ift  of  George  the  Second,  the  cafe  of  Turner  v.  Bai/ey  arofc> 
which  was  on  a  motion  to  fct  afide  a  judgment  obtained  upon  a 
bail-bond;  the  defendant  inGfted,  that  fuch  an  adion  could 
not  be  maintained,  becaufe  the  bail-bond  was  taken  in  more 
than  double  the  fum  the  plaintiff  had  fworn  to  be  due ;  the 
court  feemed  to  be  of  opinion,  that  if  the  judgment  was  regular^ 
the  point  about  taking  more  than  double  the  fum,  could  not 
come  in  queftion;  but,  that  this  cafe  might  be  fettled,  they 
put  it  off  till  the  next  term,  it  being  a  new  point  on  the  a£l  of 
the  1 2th  Geo.  I.  c.  ap.;  but  the  parties  having  agreed,  the  point 
was  not  then  fettled :  fubjoined  to  this  cafe,  which  is  reported 
in  Coolers  Cafes  of  PraBice  (/i),  is  the  following  note  :  <«  It  feemed 
^  to  be  agreed,  that  the  bail-bond  may  be  taken  in  double  the 
«  fum  fworn  due.**  The  next  cafe  was  in  the  third  year  of 
George  the  Second,  reported  in  Fortefcue  Aland  (b)^  and  which 
was  a  demurrer  to  a  declaration  on  a  bail-bond,  it  appearing  that 

{s)  Fsgt  4J.  ^h)  Jetym  ▼.  Corjirty^  Fortejc,  3  36, 

the 
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1789.     the  writ  was  for  30/.  and  the  bond  for  40  L  \  it  wa9  contc^ad^f 
that  fince  the  new  z(k  (meaning  the  12th  of  Geo.  i.)  the  bond 


%'*'*''  was  void,  being  for  more  than  the  fum  in  the  writ :  but  the 
GiBBOMt.  court  held  it  was  not  void,  and  that  the  a£l  was  direQory  to  the 
flierifFs :  and  of  this  opinion  were  the  court  of  Exchequer*  la 
the  1 1  th  of  George  the  Second,  the  fame  queilion  came  bcfpre 
the  court  in  the  cafe  of  Male  v.  Mitchell  (a),  in  which,  though 
the  court  fcemed  to  think  that  the  (heriff  had  done  wrong  %n 
taking  the  bail-bond  in  more  than  double  the  fum  fworn  to, 
yet^  they  faid,  it  would  have  been  right  for  the  (heriff  to  have 
taken  the  bond  in  double  the  fum  fworn  to,  and  indorfed  on  the 
writ.  There  is  sdfo  a  cafe  in  Mr.  Juftice  Blackftonfs  ReporU  [¥)% 
on  the  fame  fubje£l,  in  which  a  motion  was  made  to  ftay  the 
proceedings  on  a  bail-bond,  the  defendant  having  paid  his 
principars  whole  debt,  and  his  own  cofts,  all  except  40  /•  which 
he  had  tendered,  but  the  court,  on  confidering  precedents, held, 
that  the  cods  of  the  a£lion  againft  the  principal  and  the  other 
bail  muft  alfo  be  paid,  before  the  prdceedings  could  ftay.  Wa 
have  likewife  confulted  the  officers  of  the  court,  who  fay  that 
it  has  always  been  the  received  pra£lice,  that  the  bail  are  liable 
to  the  iitmoft  extent  of  the  penalty  of  the  baiUbond,  as  far  as 
juftice  requires,  for  the  payment  of  the  whole  debt  due,  and 
the  cofts. 

Finding,  therefore,  the  pradice  to  be  thus  eftabliflied,  we  da 
not  feel  ourfclves  authorifed  to  fet  it  afide. 

Rule  difcharged  (r). 

[a)  Praff.  Reg,  efC,  B.  67.  (*)  ff^aiker  v.  Carter,  %  Slack.  816. 

Ic)  {See  Stevenfin  v.  Camtron,  S  Texm  Rep.  B.  R.   ace,  and  Ortot  v.  ywcnn^ 
(owp.  71.  there  cited.] 


If9v.  19th.  Spencer    v.   Goter. 

trtToTtker  TT^'S  ^^^  ^  aftion  for  words,  tried  before  Lord  Loughs 

averdia,  hrough^  at  the  Sittings,  at  Weftminftery  after  laft  Trinity 

PM«  ont£  ^^^*    The  declaration  confiftcd  of  fix  counts,  the  firft  .five  of 

tih^  SL'^i     ^^*^»  ^^'^  ^^'  accufing  the  plaintiff  of  being  a  dog-JUaler^  and 

teimtioa       Jiealing  a  dog  of  the  defendant^  and  the  kft^  for  maUckuJlj  and 

a^diflg  to  ^^^^^  probable  caufe  giving  information  before  a  juftice,  diat 

theinieotioa  there  was  caufe  iofufpeB  that  a  dog  which  had  been  ftplen  fro^ 

*J*"7*  the  defendant,  was  concealed  in  the  houfe  oif  the  pW^tifff 

caufing  the  juftice  to  iffue  a  fearch-warrant,  and  a  conftable  to 

enter  the  houfe  and  fearcb  for  the  dogj  which  was  neither  found 

in 
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in  the  houfe,  nor  there  concealed  ;  nor  was  it  otherwife  in  the     1788. 
pofleflion  or  cuftody  of  the  plaintiff,  i^c. 


Plea — Not  guilty;  on  which  ilFue  was  joined.— 2d,  Juftifica-   ^'^''^ir 
tion,  that  the  words  fpoken  were  true.     Replication,  de  injurii   Ootei. 
faaproprii  abfque  tali,  fa*r.  on  which  alfo  iffue  was  joined-— 

At  the  trial,  there  was  fufficient  evidence  to  fupport  the 
counts  for  the  words,  it  appearing  that  they  were  fpoken,  ajier  a 
ftarcb  bad  been  made  in  the  plaintiff*!  h9ufe\  where  the  dog  was  not 
found;  but  it  alfo  appeared,  that  there  was  probable  caufe  for 
the  defendant's  fufpicion,  and  of  courfe  for  his  applying  to  the 
Jaftice  for  a  fearch- warrant.  Lord  Loughborough  therefore  di- 
reAed  the  jury  to  find  for  the  plaintiff,  on  the  counts  for  the 
words  fpoken,  and  for  the  defendant  on  the  laft.  But  they 
found  a  general  verdid  for  the  plaintiff  with  i/.  damages,  and 
40  X.  cods. 

A  rule  having  been  granted  to  (hew  caufe,  why  the  verdi£l 
fliould  not  be  entered  for  the  plaintiff,  on  the  firft  and  fecond 
counts  only,  agreeable  to  the  notes  of  the  Chief  Jufticc,  or  why 
it  fliould  not  be  fet  afide,  and  a  new  trial  granted, 

Le  Blanc,  Serjt.  contended,  that  a  general  verdift  having  been 
found,  the  court  could  not  interfere  to  enter  it  on  any  particular 
count,  and  determine  on  which  pgirt  of  the  evidence  it  was 
grounded.  To  enter  it  on  any  particular  count,  it  mud  appear 
from  the  notes  of  the  judge,  that  the  evidence  applied  only  to 
that  count.  To  grant  a  new  trial,  it  mu(t  appear  from  the  evi- 
dence, that  the  jury  could  not  find  the  verdidl  which  they  have 
ibund. 

Cockell,  Serjt.  in  favour  of  the  rule,  urged,  that  the  laft  count 
was  not  fupport^d  by  evidence.  There  was  no  proof  of  malicCi 
die  defendant  had  good  ground  to  apply  for  a  fearch-warrant. 

The  court  faid  they  could  not  alter  a  verdi£l,  unlefs  it  clearly 
appeared  on  the  face  of  it,  that  the  alteration  would  be  agree« 
ible  to  the  intention  of  the  jury  ;  and  that  the  proper  remedy  ia 
this  cafe  was  a  new  trial. 

It  was  then  recommended  to  the  parties  to  agree  to  a  new 
trill  i  which  they  afterwards  did,  and  accordingly  the 

Rule  was  made  abfolute  for  a  new  trial  (a). 


(«)  S«  mtMms  T.  Brtd9w,  I  Bof.  Sc 
Poll.  319.  where  •  general  vttdlCt  ba?ing 
>cea  given  on  two  coonts»  ooe  of  which 
wai  bid  I  and  it  mppearing  bj  the  jadge*t 
aotn  thtt  tht  jary  caicnUted  the  dtoiagef 


on  evidence  applicable  to  the  good  count 
onlj  I  the  court  amended  the  verdiA  by 
entering  it  on  that  count,  ti)Qngh  eridencc 
wii  given  applicable  to  the  bad  count  alfo« 
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1788. 


COHN   V.  DaVIS^ 


Sdturdayf  , 

Ww.iid.      AN  exception  to  bail  was  regularly  entered  in  the  filazer's 
Although  an  book,  of  which  thc  defendant's  attorney  had  verbal  notice, 

^a^haa^been  but  afterwards  proceeded  by  giving  notice  of  juftification,  and 
Sed^IZi?"  a^t«Mpting  to  juftify  bail  who  were  rejeded*  The  rule  for 
tbedefrna.  bringing  in  the  body  baying  expired^  and  no  bail  being  juftifiedj 
«y5ttA?f  *"  attachment  was  granted  againft  the  flieriflF(fl). 
iMd  ^urbai  A  rule  was  obtained  to  {hew  caufe  why  this  attachment  ihould 
.^^*f  bj  ^^^  ^^  f^^  *^^^»  ^^  ^^^  ground,  that  a  written  notice  of  excep- 
pYing  no-  tion  was  not  given  to  thc  defendant's  attorney. 
tifica*tioot"  Adair i  Serjt.  (hewed  caufe,  arguing,  that  upder  the  circum- 
fa**  to^^u-"  '^^"^^^  ^f  ^^'^  ^^^^i  ^^^  neccflity  of  a  written  notice  was  waived, 
f^t  yet  no-  as  the  attorney  for  the  defendant  had  received  verbal  notice  of 
j^offach'  *^  exception  being  entered,  and  had  afterwards  himfelf  given 
nceptioo  notice  of  .juftification,  and  in  fad;  attempted  to  juftify.  He 
been  ghrw,  ^^^o  Contended,  that  notice  of  juftification  was  an  admiilion  that 
SiSnuw*'  "notice  of  exception  had  been  given. 

to  an  attach-      Bond  and  Lawrence f  Serjcs.  fupported  the  rulcw    To  ihew 

bringiMriT  ^^^  ^^  praftice  of  giving  notice  in  writing  was  ftriftly  to  be 

iliebod/«      obferved,  they  cited  the  cafes  of  Satciwel/y.  Lawes^  2  Barnes 

61,  and  Go/welly.  Hunt^  2  Barnes  83  (A).      They  alfo  urged, 

that  there  was  no  waiver  by  the  defendant ;  but  even  if  there 

had  been  a  \vaiver  on  bis  part,  ftill  the  irregularity  was  not 

cured,  as  relating  to  the.ftieriflF;  for  though   ^^  ^lifque poteft 

««  renunciare juri  pro  fe  introdu^o"  yet  a  third  perfon  could  not 

be  affef^ed  by  fuch  a  renunciation,  particularly  one  who  ftood 

in  a  criminal  view;  in  which  a  flieriff  (lands,  under  an  attach- 

ment  for  contempt. 

Per  cur. 

Where  there  are  two  parties,  and  one  of  them  takes  a  ftep, 
previous  to  which  the  other  ought  to  have  taken  a  (lep,  the 
former  waives  the  obligation  which  the  latter  was  under,  as* 
between  themfelvcs,  but  not  as  relating  to  a  third  perfon.  Here 
the  waiver  by  the  defendant,  if  it  were  one,  was  not  a  waiver  by 
the  (heriff.    The  rule  ought  to  be  ftri&ly  followed  to  prevent 

donfu(ion. 

Rule  abfolute* 

(tf)  Jnte^  9  7lor9ld  Vt  Fifberm  {h)  OQUiQ  edit. 
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1788. 


Williams  v.  Millinotok. 


TpHE  plaintiflF  was  an  aoAtonfer,   and    employed   by   one  ^'^  *\<** 

Crown  to  fell  his  goods  by  au£ttofU  The  fale  was  at  the  ^er  emptov- 
houfe  of  Crowfif  and  the  goods  were  known  to  be  his  property  (a).  «<^  ^^  ««'•  ^ 
The  defendant  bought  goods  to  the  amount  of  7 A  9/.  6d.  and  third perfoa 
^fter  packing  rhcm  in  a  cart,  which  he  had  prepared  ready  at  ^***^^^* 
the  door,  paid  the  plaintiflF  a/«  4/.  6d.  in  cafli,  and  put  a  re-  tain  an 0^-9* 
ceipt  into  his  hand  for  five  guineas,  as  for  a  debt  due  from  au/d^iwed 
Cratvn  to  the  defendant.  While  the  plaintiff  was  hefitating  ^*'"/**ho' 
about  the  propriety  of  taking  the  receipt  in  payment,  the  de-  the  faie  was 
fendant  drove  off  the  cart  with  the  goods.  Afterwards  the  plain-  of  fod^w 
tiff  being  called  upon  by  Crown  ^  paid  to  him  (who  rcfufcd  to  ac-  p«fon,  and 
cept  the  receipt)  the  whole  fum  for  which  the  goods  were  fold  to  ^er^knolm 
the  defendant,  and  brought  thiradion  to  recover  the  five  guineas,  ^ohebii^to^ 
in  lieu  of  which  the  receipt  was  offered. 

The  declaration  was  for  goods  fold  and  delivered,  with  the 
ufual  money  counts. ——Plea,  general  iffue.— Verdift  for  the 
plaintiff. 

A  role  was  granted  to  fliew  caufe,  why  this  verdi£t  fliould  not 
be  fet  afidc,  and  a  non-fuit  entered. 

In  fupport  of  which  rule,  Adairy  Serjt.  argued,  that  as  the 
goods  in  quedion  were  known  to  be  the  property  of  Crown, 
and  fold   as   fuch,    the  plaintiff  was  not  enricled  to  bring  an 
^Q\on  for  goods  fold  and  delivered.     He  allowed,  that  where  the 
t>ofleffor  was  the  only  vifible  owner,  he  might  maintain  this 
ftdbn,  but  here,  public  notice  was  given,  that  Crown  was  the 
owner.    The  plaintiff  himfelf  printed   the   propofals  of  fale, 
which  was  adually  holden  at  the  houfe  of  Crown.    The  goods 
were  liable  to  every  demand  againft  Crown  both  at  law  and  in 
equity,  as  much  as  if  they  had  been  bought  of  Crown  bimfelf, 
and  he  only,  not  the  audioneer,  would  have  been  anfwerable 
for  a  refufal  to  deliver.    The  payment  of  the  money  to  Crown 
by  the  plaintiff,  was  in  his  own  wrong,  and  therefore  cannot 
be  the  foundation  of  an  a£lion ;  he  could  not  be  liable  to  the 
owner  for  more  than  he  had  a&ually  received.    If.  the  plaintiff 
were  permitted  to  maintain  this  aAion,  the  vendeit^^ould  be  de- 
prived of  the  benefit  of  a  fet-off  againft  th&owner,  and  manifett 
injuAice  would  enfue. 

(s)  Thjt  apfcaicd  £rom  thf  yriated  prcpgfiibof  fak,  and  tbt  «atalofue. 
Vol,  I.  Q  Marjball^ 
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1788.  Mar/ball,  Serjt.  alfo  fupportcd  the  rule:  he  contended,  that 

as   the   owner  of  the   goods  might  Jiave  brought  this  aftion 


Williams  againft  the  defendant,  fo  it  was  clear  that  the  auftioneer  could 
MiLLinG.   not  bring  it,  becaufe  it  is  a  rule  of  law  to  which  there  is  no  cx- 
'***       ception,  tliat  fcveral  perfons  cannot  maintain  di(lin£l  and  feparatc 
a£^ions  on  the  fame  contract,  againft  the  fame  defendant.     The 
inconvenience  arifing  from  different  perfons  bringing  feparate 
adions  on  the  fame  contradi  would  be,  that  while  the  a£lion 
was  brought  by  one,  the  defendant  might  pay  the  other,  and 
give  the  payment  in  evidence  under  the  general  iffue.    The  law 
'  abhors  multiplicity  of  anions,  and  therefore  wherever  it  appears 
on  record,  that  two  writs  have  been  fued  out  againft  the  fame 
defendant,  for  the  fame  caufe,  the  fecond  (hall  abate.     If  two 
perfons  could  bring  feparate  anions  for  the  fame  thing,  as  nei* 
ther  could  have  a  priority,  each  might  proceed  at  the  fame  time, 
and  the  right  being  equal  in  both,  neither  could  be  pleaded 
againft  the  other ;  if  either  could  be  pleaded  againft  the  other, 
each  might  be  reciprocally,  and  then  both  muft  abate.     If  Crown 
were  now  to  bring  an  adiion  againft  the  defendant,  the  prefent 
a£lion  depending  could  not  be  pleaded  in  abatement  \  fuch  a 
plea  would  be  bad,  (becaufe  it  would  admit  that  the  firft  plain* 
Viff  had  a  right  to  fue,  and  if  fo,  the  fecond  had  not,)  and  would 
amount  to  the  general  iffue.     If  the  au£lioneer  has  a  right  to 
fue,  it  muft  be  on  a  prcfumption  that  he  gave  the  credit  to  the 
buyer,  but  if  he  gave  the  credit  he  alone  can  fue.     If  the  goods 
were  not  delivered  to  the  buyer,  the  owner  would  alone  be  liable 
to  an  aQion.     Theaudionecr  never  had  pofi'efiion  of  them,  as 
they  were  fold  on  the  premifes  of  the  owner.     All  the  precedents 
of  declarations  (hew  that  the  owner  muft  be  fued. 

The  cafe  of  a  fador  ftands  upon  very  different  grounds,  arifing 
'from  the  cuftom  of  merchants  and  convenience  of  commerce. 
But  the  law  relating  to  fafiors  is  not  in  favor  of  the  prefent  plain- 
tiff; for  though  a  iz&or  to  one  beyond  fca  may  maintain  an 
^a£tion  in  his  own  name  for  goods  fold,  being  the  only  vifiblc 
'owner,   according  to  the  doflrine  laid  down   in  Bulkr's  Nifi 
Frius{a)t  yet  in  general,  a  faftor  is  a  mere  agent  or  fervant  to  the 
principal,  and  has  only  the  cuftody  of  tlie  goods,  the  property 
remaining  in  the  principal.     Cowp.  255. 
^  The  next  point  is,  whether  the  plaintiff  can  maintain  the 
count  for  money  paid,  for  the  fum  he  paid  to  Crown,  after  he 

had 
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lud  notice  from  the  defendant  not  to  pay  it.    One  of  the  firft     1788. 
principles  of  law  is^  chat  an  affum^t  cannot  be  raifed  by  pay-  — — - 
ment  of  the  dcbti  of  another  againft  his  will,  i  Term  Rep.  B.  R.  Whlian. 
20.     Nor  does  it  lie  in  the  power  of  any  man  at  his  eledion.  Milling- 
to  vary  the  rights  of  two  other  contending  parties.    When 
Crretm  refufed  to  take  the  defendant's  receipt  in  paymenti  the 
plaintiff  knew  the  fubje^l  of  contention  between  them,  and 
therefore,  as  he  was  not  bound  to  pay  more  money  than  he  had 
flAnally  received,  he  eleAed,  by  paying  .the  amount  of  the 
teceipt,  to  deprive  the  defendant  of  the  benefit  of  his  claim  on 
Crwwn. 

Bamd^  Serjt.  againft  the  rule  made  two  points ;  i*  Whether 
the  plaintiff  could  maintain  this  a£lion ;  2.  Whether  the  de« 
fendant  might  not  have  given  evidence  of  the  debt  due  from 
Crown. 

As  to  the  fecond  point,  he  contended,  that  though  under  the 
general  iffue,  evidence  of  the  debt  could  not  be  given  without 
notice  of  fet-off,  yet  the  defendant  might  have  averred  that 
the  plaintiff  was  the  agent  of  Crown,  then  dated  the  debt,  and 
pleaded  payment  of  the  refidue.  That  in  an  adion  on  a  bond 
brought  by  a  truftee,  the  defendant  had  been  permitted  to 
plead  a  debt  due  to  him  from  the  cejiui  que  trufi{a).  This 
was  a  liberal  con(lro£lioh  of  the  (larutes  of  fet-off,  and  of  which 
the  defendant  might  have  availed  himfeif ;  no  objection  there- 
fore could  be  made  by  him^  on  this  ground,  to  the  prefent 
aAion. 

The  only  queftion  then  was.  Whether  the  plaintiff*  could 
maintain  an  a£lion  for  goods  fold  and  delivered,  and  money  paid? 
An  auctioneer  is  not  a  mere  fervant^  but  a  fpecial  bailee,  and  has 
a  fttfficient  property  in  goods  which  he  is  to  fell,  to  maintain 
trover,  Aid  rebut  a  profecution  for  felony. 

As  to  multiplicity  of  adion,  the  law  equally  abhors  circuity 
of  action,  and  will  not  admit  triffmg  diftindions*  If  two  ac- 
tions were  brought  for  the  fame  caufe  againft  the  fame  perfon, 
the  court  would  interfere  and  relieve  upon  affidavit.  Here  onl^ 
one  aQion  was  brought.  If  a  carrier  has  a  commiflion  tolfell 
gdods,  he  has  a  fpecial  property  in  them,  and  may  maintain  an 
a£Uon  for  goods  fold  and  delivered.  An  au£lioneer  is  upoft 
the  fame  footing,  both  being  fpecial  bailees.  It  is  the  daily 
praQice  for  au£iioaeers  to  bring  adions  of  this  kind,  whether 

(')  J9%tcif^,  Kitltf9  Ttrm  JU^.  S,  Jt.  vol.  r«  p.  (19* 
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1788.      they  are  conGdered  as  agents  only,  or  as  felling  in  theif  owfl 
.  names.     Tatterfall  the  au£lioneer  of  horfes  has  often  brought 

WiitiAMt  anions  againft  the  buyer.  So  a  merchant  employed  to  fell 
Milling-  the  produce  of  an  eftate  in  the  IVeft  Indies^  though  without  a 
commiflion  del  credere^  may)  and  often  doesj  bring  an  aftiofi  in 
his  own  right  againft  a  purchafer.  An  aodioneer  has  fre- 
quently been  made  defendant,  and  if  he  may  be  defendant,  he 
may  alfo  be  plaintiff'.  Law  v.  Skinner j  2  Black.  996.  The  plain* 
tiff  alfo  is  entitled  to  recover  the  money  which  he  has  wrong- 
fully paid  on  a  count  for  money  had  and  received.  Mofes  Wm 
Macfarlane^  2  Burr.  1005.  The  authority  cited  from  the  Trriii 
Rt^portSj  B.  R.  2o.  is  not  applicable  to  this  cafe,  here  being  aa 
implied  contra^. 

jldair  replied,  that  the  only  queftion  was.  Whether  a  fpectal 
property  in  goods  was  fufHcicnt  to  fupport  an  allien  founded  on 
a  coniraci  i  He  admitted,  that  in  cafes  where  an  injury  was 
done,  an  afiion  on  the  tort  might  be  maintained.  He  alfo 
admitted,  that  where  tlie  au£lioneer  was  the  only  oftenfibic 
owner,  there  perhaps  he  might  bring  an  a£lion  on  the  contra^ 
of  fale ',  as  in  the  cafe  of  the  We/i  India  merchant,  where  the 
real  owner  was  unknown.  But  in  th>:  prefent  cafe,  as  the  goods 
were  fold  on  the  premifes  of  the  owner,  and  as  it  was  publickly 
declared,  that  they  were  his  property,  the  plaintiff  could  not 
make  a  contra£t  in  his  own  name.  The  mode  of  fale  made  the 
whole  difference.  The  cafe  of  Sifnon  v.  Metivier  (0),  is  an  au- 
thority to  {hew,  that  an  auctioneer  is  only  the  channel  through 
which  the  vendor  contra£ls  with  the  vendee,  and  that  being  an 
agent  for  both  parties,  he  cannot  have  a  fufficient  intereft  in  the 
goods  to  maintain  this  a£tion. 

.  Lord  Loughborough—- This  cafe  arifes  on  circumftancei 
which  do  not  often  luppen,  the  defendant  having  pra£lifed  a 
trick  upon  the  plaintiff  by  driving  off  the  goods  in  a  cart,  and  at 
xlic  fame  time  holding  out  the  money  in  fight,  together  with 
the  paper  containing  a  receipt  for  the  debt  due  from  Crcwn  the 
owner.  Though  the  defendant  fiiall  not  be  fuffercd  to  avail 
himfelf  of  fuch  conduct,  yet  I  entertain  no  fort  of  doubt  oo 
the  general  queftion,  being  extremely  clear,  th^t  an  au£lioneer 
has  a  poffeffion,  coupled  with  an  intereft,  in  goods  which  be 
is  employed  to  fell,  not  a  bare  cuftody  like  a  fervant  or  fliopr 
man.    There  is  no  difference,  whether  the  fale  be  on  the  pre* 

(«}  3  Burr.  1911.  more  acrufauly  repctced  in  B.J^.  P,  i^m. 
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fBifes  of  the  owner,  or  in  a  public  auction  room,  for  on  the     1^88. 
premifes  of  the  owner,  an  adual  poflcffion  is  given  to  the  auc-      ' 
rioneer  and  his  fervants  by  the  owner,  not  merely  an  authority  w»>-^»  ^ws 
to  fell.     1  have  faid  a  poficflion  coupled  with  an  intereft  :  but  Milltkg> 
an  auctioneer  has  alfo  a  fpecial  property  in  him,  with  a  lien       "^^^^ 
for  the  charges  of  the  fale,  the  commliGon,  and  the  au£tion 
duty,  which  he  is  bound  to  pay.     In  the  common  courfe   of 
aoAions,  there  is  no  delivery  without  adual  payment;  if  it  be 
otherwifc,  the  au^ioneer  gives  credit  to  the  vendee,   entirely  at  ^ 
his  own  rifque.     Though  he  is  like  a  fador,  therefore,  in  fome 
iaftances,  in  others  the  cafe  is  (Ironger  with  him  than  with  a 
factor,  fince  the  law  impofcs  the  payment  of  a  duty  on  him,  and 
die  credit  in  cafe  of  a  delivery,  without  the  recompence  of  a 
commiflion  dei  credere.     It  is  not  a  true  pofition,  that  two  per- 
loos  cannot  bring  fepatate  afiions  for  the  fame  caulcf :  the  carrier 
and  the  owner  of  the  goods  may  each  bring  anions  on  a  tort  / 
the  fa£lor  and  owner  may  each  have  a£^ions  on  a  contrai£l.     I 
am  therefore,  upon  the  whole,  decidedly  of  opinion,  that  this 
fBtion  may  well  be  maintained. 

Goou>,  J. — I  have  liilened  attentively  to  what  has  been  de- 
livered by  my  Lord  Chief  Juftice,  and  have  no  doubt  but  that 
the  law  is  precifcly  as  he  has  (tatrd  ;  I  (hall  therefore  only  fay, 
that  I  entirely  agree  with  him  in  opinion. 

Hbath,  J, — 1  am  of  the  fame  opinion.     It  is  the  fame  thing, 
whether  goods  be  fold  on  the  premifes  of  the  owner,  or  in  an 
audion  room ;  the  poflelHon  is  in  the  au Aioneer,  and  it  is  he 
who  makes  the  contra£t  *,  if  they  (hould  be  (toltn,  he  might 
mainuin  trefpafs,  or  an  indiAment  for  larceny:  he  therefore  has 
a  fpecial  property  in  them,  which  is  all  that  is  neccffary  to  fup- 
port  this  a£lion.     It  was  faid,  that  the  cafe  of  Simon  v.  Metivkr 
proved,  that  an  auAioneer  was  only  the  channel  through  which 
the  contract  was  made  between  the  buyer  and  feller;  but  this 
maft  be  tzktn  fteundum  fuhjenam  materiam  s    though   he  is  an 
agent  to  fome  purpofes,  he  is  not  fo  to  all :  he  is  an  agent  for 
tach  party  in  different  things,  but  not  in  the  fame  thing  :  when 
be  prefcribes  the  rules  of  bidding,  and  the  terms  of  the  fale,  he 
»  Ac  agent  for  the  feller  ;  but  when  he  -puts  down  the  name  of 
•wycr,  he  is  agent  iot  him  only.     Here  the  dcpofit  was  to  be 
paid  to  the  au£kioneer,  who  had  a  fufficient  property  to  maintain 
this  aftion. 
Wilson,  J. — ^I  am  inclined  to  think  this  verdift  properly  found, 
I  am  by  no  means  fo  clear  as  my  brothers ;  I  (hould 
G  3  there- 
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1^88.     therefore  have  wifccd  to  give  it  further  confidcration,    I  think 
the  verdi£l  right,    becaufe   the  defendant   h^^ving  contrafied 


v/iLLiAMf  with  the  plaintiflF for  the  goods,  fliall  not  be  permitted  to  fay 
MxLLiivG*  that  the  .plaintiff  had  no  right  to  contra£l :  having  the  benefit# 
'^^^*  property  and  poflei&on  of  them,  it  (hall  not  lie  in  his  mouth  to 
difpute  the  validity  of  the  contrafl :  he  who  claims  under  the 
jdaintiflF  (hall  aot  Uj^  **  I  will  not  pay,  becaufe  you  had  no 
*f  property  in  the  thing  fold."  Without  doubt  the  right  of 
Crown  was  fuperior  to  that  of  the  plaintiff:  how  far  he  might 
be  preferred  to  the  plaintiff  in  bringing  the  aQion,  or  how  far 
a  notice  from  him  to  the  buyer  not  to  pay,  ,wouId  prevent  the 
au£lioDeer  from  maintaining  this  a£tion,  might  be  fit  to  be 
confidered.  But  the  defendant  had  no  right  to  put  ^ny  owner 
forward,  in  order  to  prevent  the  audioneer  from  having  this 
remedy.  It  ftruck  me  as  material  that  the  goods  were  fold  on 
the  premifes  of  the  owner,  and  in  his  name ;  as  if  it  were  with 
him  that  the  contra£^  was  made*  In  the  North  of  England, 
where  cattle  are  often  fold  by  audion,  it  would  be  thought 
a  ftrange  thing  if  the  au£lioneer  could  maintain  fuch  an  a£lion 
as  this :  there  he  is  employed  merely  to  fell  cattle  on  the  pre* 
mifes,  and  is  not  confidered  as  having  any  fort  of  intereft  ^in 
them.  Where  indeed  the  auctioneer  has  rooms  for  the  pur«> 
pofe  of  felling,  he  is  anfwerable  to  the  owner,  and  has  a  fpecial- 
property*  The  plaintitF  alfo,  in  the  prefent  cafe,  might  have  had 
a  fpecial  property,  but  I  rather  doubt  whether  that  would  give 
him  a  right  to  difpofe  of  the  abfolute  property,  upon  which  tha 
adiion  for  goods  fold  and  delivered  is  founded.  I  therefore 
think  the  verdidi  right,  inafmuch  as  the  party  who  has  gained 
poflcflion  of  the  goods,  Oiall  be  edopped  from  faying,  to  avoid 
a  juft  payment,  that  thei^e  was  no  property  in  him  from  whom 
that  pofTefEon  was  derived.  Another  circumftance  alfo,  in  favor 
of  the  plaintiflF  is,  that  every  part  of  the  declaration  is  proved, 
Property  is  not  ftated  to  be  in  him,  becaufe  it  is  implied  hj 
law,  but  only  that  the  goods  were  fold  and  delivered  by  him 
to  the  defendant;  this  is  proved,  and  affords  a  ftrong  reafon 
why  the  defendant  (hould  not  be  permitte4  to  difpute  the  ttk€k 
^  the  fale  and  delivery^ 

Rule  difcharged. 
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X788. 
TOWES  V.  POWEL  &  Ux.  *I7T~* 

IN  Micboilmas  y^QztAOTiy   1787,   ^  capiat  ad  rejp.  was  iffucd  in  ^|^^J^' 
this  caufe,  returnable  on  the  0£iave  of  St.  Hilary^  to  which  piaiatiffdoet 
the  defendants  appeared.     On  the  laft  day  of  Eaftir  term,  the  ^^^S^i'JJ^'^ 
plaintiflF  obtained  a  rule  for  time  to  declare,  until  the  firft  day  obtibed 
of  TWifi/;  term*,  and  then  a  fule  for  further  time  till  the  laft  purpofctbe 
day  of  Trinity  term;    but  not  having  declared  in  that  term,  ^^^^^ 
the  defendant,  in  the  vacation,  Cgned  judgment  olnofi'^ros:  as  judgmtnt 
of  Trtmty  term.  wtuJt  wiv- 

Runnington^  Serjt.  obtained  a  rule  to  fl^cw  caufe  why  this  ^f/*       * 
judgment  (hould  not  be  fet  afide,  the  defendant   not  having 
given  a  rule  to  declare, 

Agatnft  which,  Le  Blanc^  Serjt.  urged,  that  the  judgment  was 
tegular; 

I  ft,  Becaufe  by  a  rule  of  court,  of  Hilary  term  in  the  9th  of. 
Anne  {a\  where  the  plaintiff  does  not  declare  within  two  terms 
after  the  return  of  the  writ,  the  defendant  muft  fign  judgment 
of  noH'^pros  in  the  vacation  after  the  fecond  term ;  he  cannot 
wait  therefore  till  the  next  term.  - 

2dly,  Though  where  further  time  has  not  been  grante4»  a 
mk  to  declare  is  neceffary  to  be  given  previous  to  Cgning  judg* 
nent,  yet  where  fuch  time  has  been  granted,  there  a  rule  to 
declare  is  not  necefiary.  .  The  plaintiff  having  himfelf  obtained 
time,  is  prefumed  to  know  when  he  ought  to  declare,  without 
aotice  from  the  defendant.  On  the  fame  principle,  where  a 
defendant  has  had  time  to  plead,  and  has  negle£ied  fo  to  do» 
.  the  plaintiff  may  (ign  judgment  without  giving  him  a  rule  to 
plead.  Stariie  v.  Wilkes y  i  Cromp.  Prac.  166. 
.  Rinmngton  in  fupport  of  the  rule.  At  the  end  of  the  fecond 
term  the  plaintiff  may,  of  courfe,  have  a  rule  for  farther  time 
from  the  fecondaries;  but  if  a  rule  be  given  by  the  defendant 
to  declare,  a  fummoos  may  be  taken  out  before  a  judge,  who 
will  grant  farther  time  at  his  difcretion.  Where  the  defend- 
ant does  not  give  a  rule  to  declare,  the  plaintiff  has,  till  the 
eflbign-day  of  the  third  term,  to  deliver  or  file  his  declaration. 
Prac.  Reg.  C.  B.  lai.  The  reafon  wh^  a  rule  to  plead  is  not 
ccceffary  for  a  defendant,  who  has  obtained  time,  is,  becaufe  by 
io  doing  he  admits  himfelf  to  be  in  court. 

(«}  See  Riikf,  Ortef,  and  Nodcct  of  the  Goorc  ofCmmw  Flm^  tuL  •ilc  i74St 
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TowiKt 

V. 
POWJLL, 


Fer  curiam. — ^The  plaintiff  having  himfdf  obtained  time  ta 
declare,  has  no  right  to  call  upon  the  defendant  for  notice. 
Where  time  to  plead  has  been  given,  no  rule  to  plead  is  ne» 
ceffaryi  and  the  cafe  of  declaringi  bears  in  this  refpedl  a  ftrifl: 
analogy  to  that  of  pleading. 

Rule  difcharged  {a\ 

(#)  So  if  plaintiff  take  oot  a  role  for  t  the  Utter  may  iign  judgment  of  non-^rtt 
time  to  declate  againft  one  pf  two  defend-  I  infflcdt^y.  i  Tcne  Jt^.  B.  R,  %$%.  s- 
aoti  without  proceeding  agjuoft  the  ocber^  | 


Thurfday. 

Theindorfee 
of  a  biir  of 
cxch4iige 
having  re- 
ceived part 
of  thecoa- 
tents  from 
the  draper* 
canoot  r«. 
cover  more 
than  the  re- 
fidue  from 
the  acceptor. 
Wliercthe 
drawer  pays 
the  whole, 
the  acceptor 
is  CAtireJy 
difcharg^. 


Bacon  v.  Searles, 

A  SSUMPSIT  by  the  indorfee  of  a  bill  pf  exchange  againft 
the  acceptor, 

The  bill  was  drawn  for  95/.  10/.  by  one  Stymour  on  the  de« 
fendant.  payable  to  his  own  order,  by^  him  indorfed  to  the 
plaintiff,  and  accepted  by  the  defendant.  After  it  became  due, 
Sfymour  the  drawer  paid  the  plaintiff  6o/.  1  o/»  as  part  of  the 
contents;  the  defendant  paid  the  refidue,  with  intereft,  intp 
court,  and  pleaded  the  general  iffuc. 

This  caufe  was  tried  before  Lord  Laughhr^ugh  at  Guildbalf^^ 
at  the  fittings  in  the  prefent  term,  and  averdifk  found  for  thp 
defendant,  with  leave  to  move  the  court  to  enter  a  verdi£l  for 
the  plaintiff. 

This  motion  was  accordingly  made  by  Bond^  Serjt.  who  con- 
tended, that  the  payment  by  the  drawer  was  not  a  difcharge  of 
the  acceptor,  he  having,  by  his  acceptance,  made  himfelf  liable 
to  the  holder  of  the  bill.  The  contract  etween  the  indorfer 
of  a  bill  and  the  indorfee  was,  he  argued,  totally  different  from 
that  between  the  drawer  and  acceptor;  the  former  being 
merely  a  contra^  of  indemnity,  but  the  latter  aa  undertaking 
that  the  acceptor  has  effcAs  of  the  drawer  in  his  hands  to  the 
amount  of  his  acceptance,  by  which  he  gives  currency  to  the 
bill,  and  makes  himfelf  liable  for  the  whole.  Parminfer  v. 
Symonf,  4  Broiun^s  Pari.  Caf.  604.  1  Wilf.  1 85.  The  pay^ 
ment  of  the  drawer,  in  the  prefent  cafe,  gave  him  a  lien  on  the 
bill  for  the  fum  he  had  paid ;  the  holder  alfo  had  a  lien  for  the 
whole  amount;  but  as  a  perfonal  con tra£l  cannot  be  fevered, 
and  made  the  ground  of  two  a£lions ;  the  holder  mu(t  bring 
the  adioQ  for  the  whole^  and  be  confidered  as  ^  Uuftee  for  that 

part 
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part  which  the  drawer  had  paid.     Jcbnfin  v.  Kennion^  2  J^iff*     jySS* 
262.     Havfihu  r.  Cardy^  Lord  Raym.  360.  ■ 

.  Wix.§oN,  J.    mentioned  the  cafe  of  Bich  ▼.  RoUey{a)f  as     Bac«w 
being  contrarjr  to  Bend's  argument.  Ssaslu. 

Lord  LouGHBo&ouGH.'x-When  a  bill  of  exchange  is  drawn» 
the  drawer  orders  the  acceptor  to  pay  fo  much  of  his  money  to 
a  third  perfon  %  but  if  he  anticipates  the  acceptor,  aild  pays 
the  money  himfelf,  he  thereby  relcafes  the  acceptor  from  his 
undertaking ;  fo  that  if  the  acceptor  were  to  pay  the  bill  after 
notice  given  him  that  the  drawer  had  already  paid  it,  an  a£iioa 
would  lie  for  the  drawer  again  fl:  the  acceptor  to  recover  back  the 
money  fo  paid.  Another  reafon  which  weighs  much  with  me  isy 
die  great  mifchief  which  would  enfue  to  merchants,  among 
whom  accommodation  bills  are  circulated  to  a  vaft  extent,  if 
after  a  bill  had  been  taken  up  by  the  drawer,  the  acceptor  (bould 
be  liable  to  be  called  upon  for  payment. 

Gould,  J.— The  doctrine  contended  for  would  go  the  length 
of  proving,  that  the  holder  of  a  bill  having  received  the  whole 
money  from  the  drawer,  might  recover  it  again  from  the 
acceptor. 

(s)  BxcK  agab^  Robiit,  Tr,  14.  G.  3  B,  Jl. 

\odofCet  of  a  bill  of  excbaoge  againil  the  acceptor.  It  appeared  in  evidcoce,  tbat 
Pmn  drew  a  bill  of  excbaoge  upoa  Roiiey,  payable  Co  Hodgjou  or  order ;  which  was 
accepted  by  RMij^  and  iodorfed  by  H^dgftm*  Not  being  paid  wbea  doe,  Hodgj»n  t»- 
taracd  die  bill>  and  Brtnou  cook  it  up,  H^dgjon^^  indorfeinent  ftUl  remaiaing.  Bnwm 
ffunyaidt  §>▼<  the  bill  to  Btck^  as  a  fccurity  for  mocey,  and  when  he  gave  it,  acquainted 
Mtek  witb  the  whole  tranfadtioo,  but  did  not  tell  him  whether  RtbUy  bad  ^t€U  in  his 
haids.  Upon  this  evidence  the  jury  found  a  vcrdiA  for  the  defendant,  being  of  opinion, 
tbK  the  acceptor  wte  di(charged  by  BrswB'%  taking  up  the  billf  and  that  there  wai  am 
cad  of  its  negotiability. 

AtMtJttU  moved  for  a  new' trial,  on  the  ground  that  the  jury  bad  miftaken  the  lawi 
Re  infiftcd,  that  the  drawer  of  a  biU,  which  in  a  courfe  of  circulation  came  back  to  hit 
tpndc,  night  maintain  an  adiioo  as  indoifee.  (Mr.  J.  jiftbtiifjt  faid  he  remembered 
fcicfal  ioftaaces  of  fuch  anions).  Andliere  the  bill  was  iodorfed  to  Brown^  who  might 
other  have  maintained  his  adion  as  indorlee,  or  pot  it  again  in  circulation,  ualefs  th« 
icapcar*a  refoCd  to  pay  could  prevent  the  n^otiability  of  it,  which  ceruinly  cooid  not 
kctbecaiii.  ^ 

WaOmUt  ecmtTM.  A  IfiM  of  exchange  is  payable  at  a  given  time,  and  is  till  that  tinnc 
acgodable.  If  pajfment  is  then  refuted,  it  goes  back  to  the  drawer*  and  when  he  ha 
ttkm  it  op^  there  is  an  end  of  it.  If  it  were  otherwile,  Hodgfm  would  be  li4ble,  wh« 
^trlainly  oeycr  meant  that  his  name  ihould  give  a  title  to  the  bill  after  it  bad  been  re« 
tamed  to  the  drawer. 

Lord  Mamsf  111.9— I  firft  thought  at  the  trial,  that  the  aAion  was  maintainable,  bat 
an  now  clearly  £ttisfied,  that  the  jury  did  right.  When  a  draft  it  given,  payibte  to  ^ 
9r  erder,  the  purpQle  is,  tha^it  ihall  be  paid  to  A,  or  order  j  and  when  it  comes  back 
Bapeid,  and  it  taken  tt|i  by  the  drawer,  it  ceafes  to  be  t  bill.  If  it  were  negotiable^ 
AM)[/hs  WDoldlfe  lia^Ta  ^  whi^  thcfc  it  110  colour* 

Rule  for  a  new  trial  refufed* 

•  Heath^ 
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1788.         Hbatb,  J«  of  the  fame  opinion. 

>^  Wilson,  J,— -I  had  no  doubt  on  this  qneftion,  tiH  the  cafe 

^^r*     ^f  Johnjon  v.  Ketmon  was  cited ;    but  that  was  done  away  by 

S»A»LBt.  what  h^s  fallen  from  my  lord.  Indeed  that  cafe  is  inacjcurately 
repotted  i  and  I  am  much  difpofed  to  think,  that  the  Chief 
Juftice  never  (aid  what  he  is  there  ftated  to  have  faid.  That 
alio  might  have  been  the  Ga£e  of  a  promiflbry  m^te  inftead  of  a 
bill  of  exchange.  But  there  my  brother  Gould  fays,  that  where 
the  defendant  had  paid  the  amount  of  the  bill,  there  was  an 
end  of  the  con  trad :  fo  here,  the  drawer  having  paid  parr,  and 
the  acceptor  the  refidue  \  the  contraft  was  at  an  end,  the  ac- 
ceptor being  the  agent  of  the  drawer.  There  alfo  my  brother 
Gmld  (ays,  where  the  drawer  of  a  bill  has  paid  part,  you  may' 
indorfe  it  over  for  the  refidue.  But  that  is  for  the  proteAion 
of  the  indorfee.  Here  the  plaintiff  knew  how  much  was 
due ;  no  fuch  fpecial  iodorfement  was  neceflary.  The  cafe 
tben  of  J^nfin  v.  Kinnion  does  not  influence  the  prefent ;  but 
even  if  it  did,  I  (hall  think  the  juftice  of  this  caufe  much  in 
favour  of  the  defendant.  The  plaintiflF  has  received  all  the 
money,  and  yet  defires  to  be  a  truftee  for  the  drawer,  and  re- 
teive  again  from  the  acceptor  that  which  the  drawer  has  paid. 
Befides,  though  the '  prefumption  is,  that  the  acceptor  of  a  bill 
of  exchange  has  eflFeQs  of  the  drawer  in  his  hands  at  the  time 
<tf  the  acceptance,  yet  in  hdt  the  effeds  are  often  fent  after 
the  acceptance. 

Rule  refufed« 


Wheiei 
bu(baii(igocr 
ftbrnad  an4 
)c»yt%  hit 
wife*  who 
dies  m  his 
«b(eoce,  a 
third  perfon 
who  volun" 
tarilj  payt 
the  ezptocet 


Jenkins  v.  Tucker. 

'TpHE  defendant  married  the  plaintiff's  daughter;  and 
fome  time  after  the  marriage  went  to  Jamiaca,  leaving 
her  and  an  infant  child  in  England.  During  his  abfence  (he 
died ;  and  this  a£iion  was  brought  by  her  father  againft  the 
hu(band,  to  recover  the  money  which  he  had  expended  after  her 
death,  in  difcharging  debts  which  (he  had  contra£\ed  while  her 
hu(band  was  in  Jamaica^  (by  living  with  her  child  in  a  manner 


•[h«[u««"l  Cuitablc  to  her  hufband's  fortune,)  and  in  defraying  the  expences 

1  were  alfo  proportioned  to  the  hu(band's 
The  declaration  was  in  the  ufual  form. 


thennkand  ol  her  funeral,  which  were  alfo  proportioned  to  the  hu(band's 


Jortuneof     fortune  and  ftation. 

thehuAand) 

though  without  the  knowledge  of  the  huihandy  may  recorer  from  him  the  money  fo  laid  out»  e(^e<. 
cially  if  foch  tbiid  peribn  be  the  ^tber  of  the  wife.  Slustre^  Whether  fuch  third  perion  can  recttvef 
lirocn  the  holband  money  which  he  has  expended  after  the  death  of  the  wife  in  dijcbarglxg  dthts  which 
flie  had  cootra^ed  ift  her  hufband't  abfeoce  i  S^ugrre  alfoy  Y^bether  the  defendiAt  can  demur  to  the  «vi- 
dctKt^  after  havmg  paid  money  into  court } 

for 
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lor  necefl*ari€8  and  funeral  expenceS)  with  the  common  money     1788. 
counts.    The  defendant  paid  100  /•  into  court,  and  pleaded  non 


Mffum^t  as  to  the  refidue.  J«i«i»i 

At  the  trial,  the  evidence  on  the  part  of  the  plaintiff  proved,   T«crti. 
that  the  defendant  was  poflefled  of  a  large  eftate  in  Jamaica  i 
that  he  liVed  with .  his  wife  till  he  went  thither ;    that  he  left 
her  in  bad  health,  and  much  in  want  of  money  ;  that  after  her 
death  the  plaintiff  paid  the  debts  which  (he  had  incurred  in 
the  abfence  of  the  defendant,  and  her  funeral  cxpenccs. 
To  this  evidence  the  counfci  for  the  defendant  demurred. 
In  fupport  of  the  demurrer,  Runmngton^  Serjt.  now  contended, 
that  a  fufficient  confidcration  was  not  difclofcd  by  the  evidence^ 
to  raifc  an  aJfumffiU    A  confidcration,  on  which  the  law  will  im. 
ply  an  undertaking,  muft  be  either  beneficial  to  the  defendant, 
or  detrimental  to  the  plaintiff,    i  Roll.  Abr.  24.  \  but  in  the  pre- 
fent  cafe  there  was  neither  one,  nor  the  other ;  the  plaintiff  paid 
the  money  in  queftion  without  either  the  knowledge  or  confent 
of  the  defendant,  and  therefore  without  his  fpecial  inftance  and 
requeft.     Requeft  is  a  matter  of  proof  on  record.     3  Lev.  366. 
It  is  neceflary  to  be  alledged.    Djer  272.  Hunt  y.  Bate.    Pay- 
ment of  money  for  another  without  his  confent  and  againft  U& 
will  is  no  ground  for  an  ajfumpftt.     i  Roll.  Abr.  1 1.  Hob.  105. 
Term  Rep.  B.  iZ,  20.     If  fnch  an  adion  were  allowed,  it  would 
occafion  a  manifeft  injury  to  the  defendant,  as  he  would  be  pre- 
daded  from  contefting  the  legality  of  the  original  demand,  and 
from  the  advantage  of  a  fet-off. 

Generally  fpeaking,  ajfumpftt  will  not  lie,  except  where  debt 
will.  Here  debt  could  not  be  brought,  there  being  neither  privity 
nor  a  contra£t  between  the  parties,  Hardr.  485. ;  where  the  ChidF 
Baron  faid,  that  if  there  be  a  mere  collateral  engagement,  debt 
would  not  lie.  This  was  a  collateral  obligation,  that  could  not 
be  fupported  without  a  fpecial  requeft  being  proved.  If  it  were 
otherwife,  the  greateft  inconveniencies  would  arife.  In  the  pre* 
feot  inftance  the  hufband  would  be  liable  for  the  debts  of  the 
wife  beyond  what  were  for  neceffaries.  Though  in  fome  par- 
ticular cafes  the  law  will  raife  an  afum^t  where  a  man  is  under 
m  obligation  of  confcience  or  equity  to  pay  the  fum  demanded, 
|ct  in  this  cafe  the  defendant  was  neither  bound  in  confcience^ 
nor  equity,  to  repay  money  laid  out  on  his  account,  without 
titber  his  confent,  knowledge,  ox  reqiieft. 

1  Roehe^ 
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1788.         Rooie,  Serjt.  contra.    The  court  will  not  prefume  that  the 
-^  money  in  queftion  was  paid  without* the  confent  of  the  defend- 


Jehxims  gjjt,  becaufe  it  does  not  appear  to  have  been  paid  exprefsly  at  hit 
TvcKE»«  requeft.  It  is  pof&ble  that  a  previous  confent  might  have  been 
given.  This  was  a  matter  for  the  difcrction  of  the  jury,  who 
would  have  determined  by  a  verdi£l,  whether  there  was  a  fuf- 
.  fic^nt  confideration.  The  rule,  that  fuch  a  cooGderation  as 
will  raife  an  ajfumtfit  mud  be  either  beneficial  to  the  defend-r 
ant  or  detrimental  to  the  plaintiff,  has  been  often  holden  to  be 
too  narrow.  Covjp.  290.  Hawkes  v.  Saunders.  But  allowing 
this  rule  to  be  in  full  force»  this  cafe  comes  within  the  meaning 
of  it,  for  it  was  a  benefit  to  the  defendant  to  have  his  father  in* 
kw  his  fole  creditor,  in  the  room  of  many  others  \  and  it  was 
alfo  a  detriment  to  the  plaintiff  to  have  advanced  fo  much 
noney. 

This  was  not  the  interference  of  a  (Iranger,  but  of  a  father, 
whom  common  decency  required  to  relieve  the  diftrefies  of  his 
daughter,  and  give  diredlion  for  her  funeral,  in  the  abfence  of 
her  hufband.  There  appears  then  a  fufficieut  confideration  on 
the  record  to  maintain  this  a£iion.  But  befides  this,  the  de* 
fendant,  by  paying  money  into  court,  acknowledges  that  the 
a£tion  was  well  brought;  he  pays  it  in  full  difcharge,  and 
therefore  confefles  a  ground  of  aAion  on  every  count  of  the  de* 
daration*     l  Term  Rep.  B.  R.  464.  Co9c  v.  Parry. 

The  caufe  of  a£lion  therefore  being  admitted,  a  demurrer  to 
evidence  could  not  be  fupported,  and  the  jury  ought  not  to  have 
been  prevented  from  afcertaining  the  quantum  of  damages. 

Runnington  in  reply.  This  is  an  abilra£t  queition  of  law, 
whether  or  not  there  appears  a  fufficient  confideration  on  the 
record  ?  As  to  prefuming  that  the  defendant  gave  a  previous 
confent  to  the  plaintiff,  there  is  no  reafon  to  warrant  fuch  a 
prefumptioo.  Admitting  that  decency  required  the  plaintiff  to 
diredi  the  funeral,  yet  the  charges  made  were  greater  than  were 
fieceffary.  But  if  the  plaintiff  has  a  right  in  law  to  recover, 
the  fum  cannot  be  apportioned,  and  he  muft  recover  the 
whole.  Though  th«  cafe  of  Hanukes  v.  Saunders  be  good  law, 
it  does  not  zStOi  the  prefent,  as  in  that  there  was  both  confent 
and  an  equitable  confideration,  which  are  wanting  in  this*  As 
to  payment  of  money  into  court,  it  does  not  admit  a  right  of 
%6Aon  to  the  extent  contended  for,  but  only  for  fo  much  as  is 
feally  paid  in.    The  pra&ice  of  paying  money  into  court  arofe 

fron 
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horn  the  court's  permitting  on  equitable  groundsi  the  defend-     178& 

ane,  after  the  aQion  was  commenced^  to  have  the  advantage  of * 

a  plea  of  tender  when  he  was  too  late  in  h£k  to  plead  it.  If  the  J**"'^! 
plainiiflTtakes  the  money  out  of  court,  he  is  entitled  fo  far  to  cods  s  Tucxirt 
but  if  he  proceeds,  it  it  at  his  peril,  and  beyond  this  he  is  fubje£l 
to  ftriA  legal  proof.  The  cafe  of  Cox  v.  Parry  is  in  favour  of  the 
defendant :  the  words  of  Mr.  Juftice  AJbhurJl  in  delivering  the 
opinion  of  the  court  in  that  cafe  are,  *<  as  the  defendant  has 
**  paid  money  into  court,  he  has  thereby  admitted  that  the  plain- 
<'  ti A  are  entitled  to  maintain  their  aAion  to  the  amount  of  thai 
^*  fwm^  but  he  has  admitted  nothing  more  J* 
.  Lord  Loughborough— This  demurrer  to  evidence  (Irilces  me 
as  being  extremely  abfurd,  fince  by  payment  of  money  into 
court,  the  defendant  admits  a  caufe  of  adlion,  (fo  that  where 
money  is  paid  into  court,  there  can  be  no  fuch  thing  as  a  non- 
fttit}!  and  alfo,  becaufe  it  was  for  the  jury  to  determine  the 
fnantum  of  damages.  The  court  cannot  anticipate  the  province 
of  a  jury,  and  afcertain  damages  on  a  writ  of  inquiry.  It  was  not 
my  intention,  that  any  of  the  debts  contra£^ed  by  the  defendant's 
wife,  which  the  plaintiff  difcharged  after  her  death,  (hould  have 
gone  to  the  jury :  but  as  the  counfel  for  the  defendant  thought  pro- 
pet  to  demur  to  the  evidence,  the  judgment  on  the  demurrer  muft 
be  general.  They  ought  at  the  trial  to  have  contended  for  a  verdiA; 
they  feem  to  me  to  have  taken  the  wrong  method  for  their  client. 
I  think  there  was  a  fufficient  confideration  to  fupport  this 
aQion  for  the  funeral  expences,  though  there  was  neither  re« 
queft  nor  afient  on  the  part  of  the  defendant,  for  the  plaintiff 
afted  in  difcharge  of  a  duty  which  the  defendant  was  under  a 
ftri£l  legal  neceflity  of  himfelf  performing,  and  which  common 
decency  required  at  his  hands;  the  money  therefore  which  the 
plaintiff  paid  on  this  account,  was  paid  to  the  ufe  of  the  defend- 
ant. A  father  alfo  feems  to  be  the  proper  perfon  to  ititerfere,  in 
giving  dire£lions  for  his  daughter's  funeral,  in  the  abfence  of  her 
hu(band.  There  are  many  cafes  of  this  fort,  where  a  perfon 
having  paid  money,  which  another  was  under  a  legal  obligation 
40  pay,  though  without  his  knowledge  or  requeft,  may  maintain 
an  a6^ion  to  recover  back  the  money  fo  paid :  fuch  as  in  the  in- 
ftance  of  goods  being  diftrained  by  the  commiiGoners  of  the 
land-tax,  if  a  neighbour  (hould  redeem  the  goods,  and  pay  the 
tax  for  the  owner,  he  might  maintain  an  aAion  for  the  money 
jgainft  the  owner. 

a  GouLDj 
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17884         GouLt>i  J.— It  appears  from  this  demurrer,  that  the  defefidadt 
^  ■  was  poflefled  of  a  plantation  in  Jamaica,  from  the  time  he  left 

jBiTKiNa  j^g  viiitj  till  her  death,  which  annually  produced  above  i2o 
TvcKBft.  hogiheads  of  fugar  %  the  value  of  which,  at  a  moderate  eftimatioxif 
amounted  to  near  3000  L  a-year.  He  was  therefore  bound  to 
iiipport  her  in  a  manner  fuitable  to  his  degree  \  and  the  expeneet 
were  fuch  as  were  fuitable  to  his  degree  and  fituation  in  life* 
The  law  takes  notice  of  things  fuitable  to  the  degree  of  the  ho& 
iKind,  in  the  paraphernalia  of  the  wife,  and  in  ether  refpedls. 
In  the  prefent  cafe,  the  demurrer  admits  that  the  money  was  ex- 
pended on  account  of  the  wife,  and  being  for  things  fuitablcfto 
the  degree  of  the  hufband,  the  law  raifes  a  confiderationi  and 
implies  a  promife  to  pay  it. 

HbatHi  J.— -The  defendant  was  clearly  liable  to  pay  the  ex* 
pences  of  his  wife's  funeral. 

Wilson,  J.-r-If  the  plaintiff  in  this  cafe  had  declared  as  hav« 
ing  himfelf  buried  the  de^eafed,  the  hufband  clearly  would  have 
been  liable;  and  as  the  cafe  ftands  at  prefent,  the  plaintiff  having 
defrayed  the  expences  of  the  funeral,  the  hufband  is  in  juftice 
'  equally  liable  to  repay  thofe  expences,  and  in  him  the  law  will 

imply  an  ajfum^ii  for  that  purpofe. 

Judgment  for  the  plaintiff,  (a) 

(«)  The  caufe  was  tried  a  fecond  time  before  Mr.  Juftice  HtMh,  at  the  fittings  af.cr 
tkh  term  at  Guildhall,  who  dire£ked  the  jury  to  confine  their  attention  to  the  ftnera^ 
expences,  and  only  to  confider  whether  the  loo/.  paid  into  court  was  fufficient  to  defray 
them;  being  of  opinion,  that  the  debts  of  the  deceafed,  which  the  plaintiff  had  paid, 
^onld  not  be  recoYcred,  but  allowing  that  point  to  be  referved  for  the  further  confidtrad^n 
of  the  court.  The  jury  accurdingl y  found  a  verdi6l  only  for  the  foneral  expencan  {  but 
it  was  for  the  whole  amount  of  the  undertaker's  bill>  140/.  \%i.  The  court  waaJBot 
tfterwards  moved  on  the  fubjed  of  the  debts. 


FHitf.  LUSHINGTON   V.  WaLLEK, 

^(rbtfejttdt-     jt'DAIR  Scrjt.  moved  to  enter  up  judgment  on  a  warrant 
/«««^J*«^  of  attorney,  on  an  affidavit  ftating  that  a  bond  for  i8oo/« 


within  a  year  was  given  by  the  defendant  to  the  plaintiff  in  the  year  1780, 
J"J[^|Jj21{**  conditioned  for  the  payment  of  900/.  (in  confideration  of  400/, 
of  attorney  advanced  at  the  time  of  the  execution  of  it)  on  the  death  of  the 
£5^^*  defendant's  father,  in  cafe  the  defendant  fliould  furvive,  together 

)L,  and 

the  obUgce  dOit  not  apply  to  the  court  for  leave  to  enter  it,  till  after  the  death  of  the  perfoo  mt 
Vbofe  dtatb  it  la  payable,  the  court  will  not  gi^t  ita? e,  without  a  rule  to  ftew  caufe,  A  f^ 
f^ir  l«i^  it  ft  fitCMS<|  of  »^Oobtfttl  niture. 

vith 


WALttt. 
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with  the  warrant ;  that  the  father  died  in  September  laft,  and  the      1788. 
fon  was  ftiil  living.     But  "• 

The  court  faid,  that  in  common  cafes,  where  judgment  has  ^^^ 
not  been  entered  on  a  warranc  of  attorney  within  a  year  and  a 
day  from  that  date^  it  was  neceifary  to  apply  to  the  court  for 
leave  to  enter  it ;  as  this  was  a  pofl  obit  bond,  a  fecurity  of  a 
queftionable  nature,  which  had  been  often  difputed  with  fuccefst 
leave  to  enter  Up  judgment  ought  not  to  be  granted  without  a 
rule  to  (hew  caufe.  If  judgment  is  entered  immediately  on  giv- 
ing the  warrant,  or  within  a  year  and  a  day  after,  tranfaAions  of 
this  fort  may  probably  be  brought  to  the  knowledge  of  the  family 
of  the  obligor,  and  a  guard  raifed  againft  fraud  and  impofition* 
But  if  the  obligee  waits  till  the  death  of  the  father  or  relation, 
the  court  will  prevent  his  having  immediate  execution,  by  which 
he  might  force  the  obligor  to  fubmit  to  fuch  terms  as  he  (hould 
think  proper  to  impofe,  and  will  require  him  to  give  due  notice 
of  his  intention. 

jUair,  on  hearing  this  opinion,  took  nothing  by  his  motion* 
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Roe,  on  the  Demifc  of  Jordan,  v.  Ward.  7/^2401. 

rjECTMENT    for  a   mefluage,   (^c.      John  Jordan  was  Tcnimfor 
tenant  for  life,    remainder  to  his  fon,  the   Icflbr  of  the  !*^V"1!^"* 
piaintiflF,  for  life ;  remainders  over.     John  Jordan^  the  father,  yws,  to 
on  the  22d  of  June  1785,  made  a  Icafe  of  the  premifes  by  in-  onT^a 
Jcnture,  to  the  defendant,  for  21    years,  to  commence  from  day,  md die* 
OULady-day^  which  was  the  5th  of -^^nV  then  laft;  on  which  expiration  of 
day  the  defendant  had  entered.     On  the   30th  of  September  [J'^'j^r**}. 
'7^5>  7^/^  Jordan^  the  father  died;  on  whofe  death  the  eftatc  a  year.  Th^ 
came  to  the  leflbr  of  the  plaintiff,  his  fon.    The  defendant  con-  '««"''*J^5- 

*  '  man  recti  tes 

tinned  in  pofleflion,  and  paid  rent  to  the  leflbr  of  the  plaintiff,  renrfromthe 
after  the  death  of  his  father,  for  two  years  together,  on  0/d  J^n"ni«^i^ 
Ladj^day  and  0/d  Mkhaelmas^day,     Before  Old  Michaelmas-day  poflcffion, 
1787,  the  leflTor  of  the  plainti6F  gave  the  defendant  notice  to  d«  a^reA* 
quit  on  Old  Lady- day,  the  5th  of  j^pnl then  next ;  and  on  his  ^^o^^t 
lefafing  to  quit  brought  this  aAion.  together,  da 

**        ^  ^  thcdayjof 

ptijmeat  mentiooed  in  the  leafe.  This  is  eridenre,  from  which  the  court  will  prefnme  an  agrcemeflt 
between  the  icmainder-inan  and  the  leflee,  that  the  lelTee  ihould  continue  to  hold  frcta  >he  day,  and 
Hcotdtng  t9  the  tcrmi  of  the  original  denire :  fo  that  Mtke  /«  ^uit  enStig  w  tM  day  it  proper. 

Vot,  I.  H  An 
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1789.  An  objefllon  was  made  at  the  trial,  that  the  notice  to  quit  on 

the  5th  of  jipril  was  bad ;  that  it  ought  to  have  been  on  the 


Roe       joth  of  September^  the  end  of  the  year,  dated  from  the  death  of 


*. 


Ward.   .John  Jordan^  the  father;    all   the  defendant's  intcteft  derived 
from  the  leafe,  having  ceafed  on  that  event,  as  John  Jordan  the 
father,  had  no  power  to  make  a  leafe  to  endure  beyond  his  own 
-     life. 
^  Mr.  Juftice  Ashhurst,  who  tried  the  caufe,  left  it  to  the  jury» 

whether  they  would  not  prefume  a  new  agreement  between  the 
lefTor  of  the  plaintiff  and  the  defendant,  that  the  defendant 
Ihould  continue  to  hold  according  to  the  terms  of  the  original 
leafe ;  as  the  lefTor  of  the  plaintiff  had  received  rent  from  him 
during  two  years,  after  the  death  of  John  Jordan^  the  father, 
on  the  original  days  of  payment,  namely,  Old  Michaelmas  and 
Old  Lady-day:  and  if  fo,  the  notice  to  quit  was  proper.  But  a 
verdict  was  found  for  the  defendant. 

.  In  Trinity  term  lafl,  a  rule  was  granted  to  flicw  caufe,  why 
this  verdift  fiiould  not  be  fet  afide,  and  a  new  trial  granted. 

Againft  which,  Laivretice,  Serjt.  now  fliewed  caufe.  He  ar- 
gued, that  as  the  leafe  was  made  by  a  tenant  for  life,  at  his 
death  all  the  intereft  of  the  leflee  in  the  premifes  muft  ceafe  : 
at  that  time,  he  was  either  a  trcfpafTer,  or  he  dill  continued  to 
be  tenant.  But  he  was  clearly  not  a  trcfpaflcr ;  and  as  there 
was  no  exprcfs  agreement,  as  to  the  term  for  which  he  was  to 

'  hold  over,  and  as  it  is  now  a  fettled  point  of  law,  that  there  can 

be  no  fuch  thing  as  a  tenancy  at  will,  he  was  tenant  from  year 
to  year.  If  fo,  as  during  the  tenancy  for  life  of  the  father,  there 
could  be  no  contraft  implied  between  the  leflbr  of  the  plaintiflF 
and  the  defendant ;  the  year  muft  have  commenced  at  the  death 
of  the  father,  namely^  on  the  30th  of  September^  and  on  that 
day  the  notice  to  quit  ought  to  have  ended. 

Le  Bhnci  Serjr.  in  fupport  of  the  rule,  contended,  that 
though  perhaps  it  might  ha^ve  been  prefumed,  that  the  defend- 
ant's intereft  began  from  the  30th  of  September y  if  no  rent  had 
been  paid  on  the  5th  of  April,  yet  as  the  rent  was  in  fa£l  paid 
on  the  5th  of  ^/W/ during  two  years,  fuch  a  prcfumption  was 
totally  deftroyed.  If  the  intereft  of  the  defendant  had,  in  truth, 
commenced  on  the  30th  of  September j  on  that  day  thfe  rent  would 
have  been  paid  :  but  it  appeared  to  be  otherwife  from  tlie 
judge's  report.     The  law  draws  a  conclufion^  that  a  tenant 

holds 
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holds  from  the  day  on  which  he  pays  rent.  If  the  IciTor  of  the  1789. 
phintifF  had  given  notice  to  quit  on  the  30th  of  September^  he 
would  have  been  nonfuited,  fince  he  would  have  been  eftoppcd, 
by  having  accepted  rent  on  the  5th  of  April  for  two  years  Wa»»>» 
together,  from  fayinj^,  that  the  defendant's  term  began  on  any 
other  day.  The  defendant  then  ought  alfo  to  be  eftoppcd,  by 
his  own  a£l,  having  paid  rent  on  the  5th  of  April  during  the 
fan^c  period  of  two  years.  The  notice  to  quit  therefore  was 
regular,  and  the  verdirt  wronc^. 

Lord  Loughborough. — ^Tlie  jury  found  a  wrong  verdi£l  in 
this  cafe.  The  notice  to  quit  on  the  5th  of  jfpril  was  proper, 
as  payment  of  the  rent  had  been  made  on  that  day.  It  was  alfo 
fair  and  juft  in  the  leilbr  of  the  plaintiff,  to  give  the  tenant  notice 
to  quit  when  his  year  ended,  that  the  courfe  of  his  hufbandry 
might  not  be  difturbed. 

[a)  Heath,  J. — The  defendant  was  tenant  at  fufFerance, 
on  the  death  of  the  tenant  for  life ;  and  the  rent  being  paid  on 
the  5th  of  Aprily  was  evidence  of  an  agreement  to  hold  from 
that  day. 

Wilson,  J. — As  there  was  no  exprefs  agreement  between 
the  ieflbr  of  the  plaintiff  and  the  defendant,  relating  to  the 
prcmifes  given  in  evidence,  we  muft  colle£l  what  their  agree- 
ment was,  from  fomething  done  by  them.  The  payment  of 
rent  by  one,  and  the  acceptance  of  it  by  the  other,  on  the  fame 
day  on  which  the  defendant  originally  entered,  was  fufiicient 
evidence  of  a  relation  back  between  them ;  and  though  the 
indenture  itfelf  was  made  on  the  2 2d  of  June^  it  related  back  to 
the  5th  of  April.  Although  the  title  of  the  defendant,  under 
the  indenture,  ended  on  the  30th  of  September^  yet  the  payment 
of  rent  on  the  5th  of  April  vf^s  evidence  of  an  agreement  that 
he  (hould  continue  to  hold  in  the  fame  manner  as  he  did  by  the 
indenture;  infomuch,  that  if  in  the  leafe  there  had  been  cove- 
nants for  particular  modes  of  hufbandry,  and  the  defendant, 
after  the  death  of  the  tenant  for  life,  had  neglcdled  to  perform 
them,  the  Icflbr  of  the  plaintiflF  might  have  maintained  an  a£lion 
on  the  cafe  againft  him,  ftated  the  covenants,  and  then  averred  an 
agreement  to  perform  them,  according  to  the  terms  of  the  origi- 
nal leafe ;  of  which  agreement,  the  continuing  to  pay  rent  on 

[j)  Mr.  Jufiict  Gould  «Mi  abfent^ 

Hz  th«      * 
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the  5th  of  jfpril  for  two  years  together,  would  have  been  good 
evidence. 

.  Rule  abfolute  without  cods  {a). 

(#)  See  I  Tfrm  Rep.  B,  X,  1 59.  Right  v.Ds'fytnd  aoothfr.     [See  aihDoe  d.  Mar- 
tin  ▼.  WstUf  7  Term  Rep.  B.  R.  36.  and  Dae  d.  ColRni  v.  Welkr^  id.  47S.} 


Jan,  ayih. 

V/hcrc  the 
fubjrd  of  a 
fait  in  an 
inferior  conrt 
is  within  the 
jurifdidion 
of  that 
court; 
though  in 
the  proceed- 
ings a  mat- 
ter b:  ftated 
which  is  out 
of  itijurif- 
di^tion,  yet 
unlefs  It  is 
going  on  to 
try  fuch 
mattery  a 
frobihittcn 
tuiN  not  Re, 


DuTENs  Clerk  v.  Robson. 

/^OCKELLi  Serjt.  moved  for  a  rule  tP.fliew  caufe  why  n 

prohibition  (hould  not  HTue  to  the  Confiftory  Court  of  the 

Bi(hop  of  Durham^  in  a  fuit  for  fubtradion  of  tithes.     The 

ground  of  his  motion  was,  that  the  libel  flated  ^n  immemorhl 

cuftont  and  prefcrtptioti  for  the  reftor  to  receive  from  the  parifhion- 

crs  a  compoGtion  for  the  tithe  of  milk.     This  he  urged,  being 

matter  of  common  law  cognizance,  was  improper  to  be  difcufTed 

in  an  Ecclefiaftical  Court,  and  as  it  appeared  on  the  face  of  the 

libel,  aflForded  good  ground  for  a  prohibition. 

But  as  the  defendant  had  not,  in  his  plea,  denied  the  cuftom^ 

the   court  rcfufcd  to  grant   the  prohibition.     They  faid,  that 

as  the  fubjeft  matter  was  within  the  jurifdiAion  of  the  Ecclefiaf- 

tical  Court,  a  prohibition  would  not  lie,  unlef»  that  court  were 

proceeding  to  try  the  qucftion  of  cuftom,  but  in  this  cafe,  as  the 

cuftom  was  not  denied,  it  could  not  be  put  in  ifTue. 

Rule  refufcd  (/r). 

(#)  [See  Carfiake  v.  Mapledoram,  that    the  conrt  (of  B,  R.)  will  n.'t  grant  a  pro- 
vhere  the  inferior  court  has  cogniaance  of    hibition,     a  Term  Rep.  B.  R,  473.] 
part  of  the  charge,  though  not  of  the  reft. 


WednefUyy 
Jan,  iSth. 

The  nodce 
to  appear, 
annexed  to 
comimon 
pro€efi,muft 
contain  the 
nanuoftht 
defendant, 
o&wfaoaiit 
it  fer?ed. 


WoRGMAN  V.  Plank. 

^HE  defendant  was  fcrvcd  with  a  copy  of  a  commott 
capiaXf  but  his  name  was  not  mentioned  in  the  notice  ta 
appear,  which  was  «*  JTou  arc  fcrved,  ^c"  leaving  out  the  name. 
For  this  irregularity,  Lawrence,  Serjt.  moved  to  quafh  the  writ^ 
at  being  Contrary  to  the  ftatute  5  Geo.  2.  c.  27./  4.  (^i),  and 
died  I  JVilf.  104.  W 

No  caufe  being  (hewn,  the  rule  was  made  abfolute. 

{a)  Which  requires  the  notice  to  be  «« ^.  B,  you  are  fcrved,  6^f ." 
{hyBtbtma  ?.  Jumeh  in  which  the  court  of  B,  R,  quaihed  a  latitat  for  the  fame  omiffioo- 
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PORZELIUS   V.    MaDDOCKS. 


'T^HE  plaintiff  obtained  a  vcrdift  at  the  fittings  after  Eafter  wTew  1 
term:    in  Trini/y  term  a  new  trial  was  granted j  to  which  P^^«'ffh« 

%  ,       ,  ^  once  pro- 

he  not  having  proceeded,  cccded  to 

Ktrhy,  Serjt  now  moved  for  judgment,  as  in  cafe  of  a  non-  ^^  «  m 

fuit.  cafe  of  a 

But  the  court  held,  that  where  a  plaintiff  had  once  proceeded  not  be  en- " 
to  trial,  judgment,  as  in  cafe  of  a  non-fuit,  could  not  be  entered  ^^^^^^^ 
for  not  proceeding  to  a  new  trial  j  a  fubfequcnt  ncgleft  not  be-  to  t  oew 
ing  within  the  ftatute  1 4  Geo.  2*  c.  1 7.  (a)  and  therefore  '"*^ 

Refufed  the  rule. 

(tf)  Sea.  I.  Which  ena£ls,  «  That  where  any  iHue  is,  or  ihaU  be  joined,  in  any 
'<  aflion,  or  fuit  at  law,  in  any  of  his  Majefty^s  courts  of  record,  (^c^  and  the  plaintiff 
"  or  plalnufls  in  any  fach  action  or  fuit,  hath,  or  hate  ncgleffed,  orjball  negUS  to  bring 
**  JMcb  ijfut  OH  to  be  tried,  aciording  to  the  ceurfe  and  pra^ice  oftbejald  courts  refpe^telyt 
**  U  {hall  and  niy  be  liwfu]  for  the  judge  or  judgei  of  the  faid  courta  rcfpedively,  at 
**  any  time  aft?r  fuch  negled^,  upon  motion  made  in  open  court  (due  notice  having  beea 
**  given  thereof)  to  give  the  like  judgment  for  the  defendant  or  defendants  in  every  foch 
**  adion  or  fuit,  as  in  ca^ea  of  nonfuit,  &r.**  The  defendant  fliould  have  carried  the 
fecoid  down  by  provifo.     Sec  3  Term  Rep.  B.  K  t.  Meviburn  v.  Langlj» 


Thornton  and  another  v.  Dunphv,  ^li'lft^tL 

'TPHE    defendant    was    jl    prifoner    in    J5.  iJ.,    to   which  whereapri- 
he    was   removed   by  Habeas  Corpus ^  after   having  been  beenbiought 
charged    in    execution   in  this   court.      In  Michaelmas  term  j"^?.5t""'? 

^  bedifcharged 

lad,  (the  next  term  after  he  was  taken  in  execution,)  he  was  under  the 
brought  up  for  his  difcharge  under  the  ftatute  32  Geo.  2.  c.  28.  and  upon  hit 
/.  13.  (a)  commonly  called  the  Lords*  AS;  but  upon  caufe  (hewn  ewmination 

'•'^'  •'  »r  the  court 

the  have  refufed 
to  difclurge 
iiim,  they  will  not  afterwards  difcharge  him  on  that  aft.  though  he.  make  an  affidavit  of  ciicura* 
iiances  in  anfwer  to  the  caufe  ihewn,  an  his  examination,  againft  his  dilcharge,  and  that  tbofe  cir- 
cumftances  were  not  then  diidoled,  owing  to  a  miftake.  The  5th  fe£tion  of  the  16  Gee.  3.  r.  44.  is 
only  meant  to  remedy  a  oegied,  in  not  taking  the  benefit  of  tbe  Lords*  Adt^  witbiu  tbt  tiwtt  iimted 
by  thataa. 

(«]  Which  enaas,  «  that  if  any  perfon  or  perfons  Aall  be  charged  in  execution  for 
<*  any  (um  or  fumsof  money,  ^ot  exceeding  in  the  whole  lOoA  or  on  which  execution 
<(  or  executions,  there  fliall  at  any  time  remain  due,  at  fliall  be  made  appear  by  oath, 
**  a  fum  or  fums  of  money  not  amounting  to  above  the  faid  fum  of  joo/.  and  ihaU  be 
**  minded  to  deliver  up,  to  his,  her,  or  their  creditor  or  creditors,  who  fliall  fo  chaige 
«(  ham,  ber,  or  them  in  execution,  ail  his,  her,  or  their  eilatt  and  effeds,  for  or  to- 
•*  wards  the  fatisfaaioo  of  the  debt  or  debts,  wherewith  he,  (he,  or  they  ihall  fo  ftaad 
<<  charged,  it  fliaU  and  ntay  be  lawful  to  and  for  any  fu(:h  prifoner,  before  ibeendo/tbg 
4*  fffi  term  %ob\cbJball  be  ntxt  after  any  fucb  prifoner  Jball  be  cbarged  in  exeeut'ton  by  his 
««  creditor  or  creditors,  to  exhibit  a  petition  to  any  court  of  law,  from  whence  the  pro* 
^  ceil  ifliied,  upon  which  loy  fuch  prifoner  or  prifuoen  w^  or  woe  taken  iad  charged 

Hj  "in 
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the  petition  was  rcjefled,  and  he  was  remanded.  Le  BLnc^ 
Serjt.  now  moved  to  bring  him  into  court  a  fecond  time,  and 
that  the  plaintiflFs  (hould  again  (hew  caufe  why  he  (hould  not  be 
difcharged,  on  an  affidavit  containing  fome  circumftances  in  an- 
fwer  to  the  caufe  before  fliewn  by  the  plaintifiPs,  which,  through 
miftake,  'as  was^ftated,  were  not  then  difclofed.  In  fupport  of 
this  motion  Le  Blanc  cited  the  {a]  5th  fedion  of  the  flat.  16 
Geo.  3.  c.  44.  within  the  benefit  of  which,  he  faid,  the  defend- 
ant came. 

But  the  court,  upon  looking  into  the  two  (latutes,  were 
clearly  of  opinion,  that  the  defendant  did  not  come  within  the 
meaning  of  the  26  Geo.  3.  c.  44.  /.  5.  which  was  only  defitrned 
to  remedy  a  neglefl  in  not  taking  the  benefit  of  the  32  Geo.  a* 
c.  28.  /  13.  within  the  time  limited  by  that  afl:  [b).  In  this  cafe, 
the  defendant  had  petitioned,  and  been  brought  into  court, 
within  the  limited  time,  namely,  before  the  end  of  the  firfl  term 
after  he  was  taken  in  execution.  There  was  no  inftance  of  a 
fecond  petition  being  allowed,  after  the  merits  of  the  firfl  had 
been  finally  decided.  If  fuch  praftice  were  fufFercd,  it  would 
produce  infinite  vexation. 

Rule  refufed. 

*«  In  execution,  ••  aforefaicl,  or  to  the  court  into  vihich  any  fuch  prifoncr  or  prifjners 
**  ftiall  be  removed  by  habtai  corpus,  or  Hiali  be  charged  in  cuftody,  and  fhall  remain  in 
•«  the  rrifon  thereof ;"  (upon  which,  and  on  the  terms  there  prcfcribcd,  ihc  court  ih41 
malce  a  rule  to  difcharge  the  prifoner.)  • 

{a)  Which  ennftj,  •«  that  where  any  debtor  fhall  have  nrgV^ed  to  take  the  benefit 
**  of  the  faid  adk,  (the  32  Geo.  a.  c.  a8. )  ivithin  the  time  Hm'ueti  hy  the  Jttid  acl,  and  Iha^l 
**  have  remained  in  jrifon  by  the  fpace  of  one  year,  and  /hall  mai<e  it  appear  to  t}:e 
**  court,  out  of  which  fuch  execution  iHued,  ttat  fuch  lugfelfi  arcfe  from  tgnorarce  cr 
'•  mljiiket  fuch  debtor  (hall  then  hf  entitled  to  take  the  bentut  of  the  (aid  adt,  as  if 
**    he  or  /he  hud  taken  the  fame  within  the  time  by  the  faid  ^-ft  fo  limited  as  aforef-id." 

ncglefted  to  take  advantage  of  the  former 


{h)  [But  (ttPearce  v.  Taylor,  £.  31  C7.  3. 
where  the  court  of  K.  B.  held  that  the  lat- 
ter ad  provided  relief  for  thofe  who  have 


aft  through  ignorance  or  ttjftdke,     4  Term 
Rep.  B.  R.  231.] 


Jan.  19th* 

]n  an  aftion 
agar  nil  an 
admini/lra- 


Secar  V.  Atxinson,  Adminiftratrix  of  Atkinson. 

^SSUMPSIT. — The  declaration  confifted   of  four   couj-its. 
The  firfl,  for  goods  fold  and  delivered  to   the   inteflate  ; 
j^[fc«orthe   fecond  quantum  valebant;  third,  money  paid  to  the  ufe  of  the 
inteflate;    fourth,   that   the  plaintiff  accounted   with  the    de- 
fendant as  adminj/lratrixy  as  afore/aid,  of  and  concerning  divers 
fums  of  money,  &c.  owing  from  the  inteflate  to  tlie  plaiirtiffi 
mijmcb,  of  money  due  firom  tbe  iote/Uu,  does  not  make  him  perfonally  liable. 

10  and 


ii  reflate,  an 
i''  mul  com- 
futaff'it 
wi'h  the  a  J. 
<n  "i.tralor. 
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and  upon  that  account  the  intcftatc  v/as  found  in  arrear  and  lo-      ^7^9- 
dcbted  to  the  plaintiff,  &c.  and  being  fo  found  in  arrear  and  in-      g 
dcbtcd,  flic  the  faid  defendant,  as  adminijiratrlxy  as  aforefaid,  in         v. 
confidcration  thereof,  promifed,'  &c. — Plea,  that  the  promifcs,  ^'^^^^^°*' 
&c.  in  the  declaration,  were  made  to  the  plaintiff  and  one  JVilliam 
Ctfx,  jointly,  and  a  releafc  from  the  faid  JVilliam  Cox^  &c. 

Replication,  that  they  were  made  to  the  plaintiff  folely,  and 
not  to  him  and  IVilUam  C&jf  jointly,  &c. 

Special  demurrer,  that  the  replication  hath  not  exprefsly  tra- 
verfed,  dizc.  the  plea,  &c. 

Runnifigton^  Serjt.  gave  up  the  demurrer,  but  took  an  cx^ 
ception  to  the  declaration.  He  argued,  that  here  was  a  mif- 
joinder  of  adioa,  i  H^ilf.  248.  2  VTilf,  231.  3  Wilf.  348. 
and  that  the  three  fird  counts,  being  on  the  undertaking  of  the 
inteftate,  but  the  laft,  on  that  of  the  adminiftratrix  herfclf,  the 
judgment  on  the  former  mud  be  de  bonis  teftatoris^  and  on  the 
latter  de  bonis  propriis^  9  C(?.  91.  Cro,  Eiiz.  91,  W  406.  10  Mod* 
70,  £5*  254.  Cowp.  284,  is'  289.  But  if  there  is  not  a  mis-join- 
der, yet  the  lad  count  is  not  fupported  by  a  fuQicicnt  conGder- 
ation  to  raifc  a  perfonal  undertaking,  i  Fefy,  125.  and  chiefly 
I  Fentr.  268.  which  fliews  that  the  promife  by  the  defendant 
ihould  have  been  on  requed  to  account. 

Ccchl/f  Serjt.  antra.  The  cafes  cited,  are  not  applicable  :  an 
account  dated  raifes  no  new  debt,  but  is  an  acknowledgment  of 
the  old,  I  &alk,  208.  Elwes  v.  Mocatoe.  It  is  a  fufficient  con« 
fideration,  that  the  intedate  was  indebted.  This  is  not  a  per- 
fonal promife,  but  made  merely  as  admlnidratrix.  It  is  the 
ufual  pra£lice  to  hy  a  promife  from  an  adminidrator  on  an  ac- 
count dated,  to  take  the  cafe  out  of  the  datute  of  limitations. 
The  judgment  would  be  the  fame  on  all  the  counts,  viz.  de  bonis 
tejlatoris.     Rann  v.  Hughes^  ^f  Brown  Pari.  Caf.  550. 

Runnington  in  reply.     The  anonymous  cafe  in  Venirisy  26^. 
was  on  an  account  dated  by  an  executor,  and  the  court  held  it 
fufficient  to  bind  him  perfonally.  •  Here  a  requed  from  the  de- 
fendant to  account  is  not  dated.     In  the  cafe  cited  from  i  Salk.  ,    r-  . 
208.  the  aftion  was  brought  by  an  executor,  here  it  is  againft  "^ 
the  adminidratrix. 

On  the  next  day,  judgment  was  given  by  {a)  Heathy  J.— 
This  is  an'  aftion  brought  againd  an  adminidratrix  for  a 
debt  due   from  the   intedate.      The  fird   count   of    the    dc- 

(«)  Lori  LoughbTCugb  and  Mr,  Jtiftict  CquU  being  thjeat, 

li  4  claratiaa 
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1789.     claratlon  is  for  goods  fold  and  delivered  to  the  inteftate,  the 
-  fecondy   is  on  a  quantum  valebant^  the  third  for  money  paid  to 

^^**     the  intcftate's  ufc,  and  the  fourth,  on  which  the  queftion  arifes, 
Atkinson,  jg-^^  ^n  account  ftatcd  betwceen  the  plaintiff  and  defendant,  as 
adminiftratrix,  of  money  owing  from  the  inteflate,  and  in  con- 
fideration  of  the  inteftate  being  found  indebted,  a  promife  is 
ilated  from  the  defendant  to  pay.     To  this  declaration  it  has 
been  objefted,  that  there  is  a  mis-joinder  of  aflion ;  that  the  judg- 
ment on  the  three  former  counts,  muft  be  de  bonis  teftatoris^ 
an4  on  the  latter,  di  bonis  prcpriisy  becaqfe  in  the  laft  count  the 
defendant  is  faid  to  be  charged  in  her  own  right.     Unquef- 
tionably,  if  the  judgment  were  to  be,  as  it  has  been  contended, 
in  one  inftance  de  bonis  te/tatoris,  and   in  the  other  de  bonis 
fropriiSi  the   declaration   would  be  bad ;    but  we  are  of  opi«* 
hion,   that  the  objedion  is  not  founded   in   truth,   and   that 
the    defendant    is    charged,    as    adminiftratrix,    on    all    th$ 
counts.    The  authority  which  my  brother  Runnington  chiefly 
relied   upon,    was  an   anonymous    cafe    in    Ventris  {a)   more 
corrcftly  reported  in  2  Levinz  (*),  by  the  name  of  Hawes  v. 
Smithy  which  was  a  writ  of  error,  on  an  adion  in  this  court, 
againft  an  executor,  in  which  theplaintiffdeclaredon  an  account 
ilated  at  the  requeft  of  the  defendant:  the  judgment  was  for 
the  plaintiflF^^fo/i///r^n/V/  and  on  error  brought,  this  judg- 
'  ment  was  affirmed  in  the  King's  Bench,  it  being  holdcn  not  to 
be  error,  becaufe  the  plaintiff  wa?  not  bound  to  account  with  the 
executor,  and  yet  did  account  at  the  requeft  of  the  executor  ^ 
therefore  a  good  conGderation  i/^ras  raifed.     Eiut  it  is  very  diffi- 
cult to  reconcile  that  cafe  with  any  true  principle  of  law.     The 
plaintiff  was  bound  in  equity  and  confcienqe  to  account,  the 
defendant  might  Iiave  had  a  writ  of  account  againft  him,  by 
the  ftatute  31  ]^d.  3.  as  appears  from  Lord  Coke^%  Commentary 
*  pn  the  ftatute  of  W'eftminjlir  the  fecond  (r).     It  is  alfo  faid  in 

the  c;afe  of  Ha^es  v.  Smithy  that  the  promife  was  in  confix, 
deration  of  forbearance  to  fue  ;  but  fo  far  is  it  from  being  like 
forbearance  to  fue,  that  the  defendant  defires  to  account,  and 
facilitates  the  bringing  a  fuit  by  afcertalning  the  fum  due.  The 
principal  cafe  cited  on  behalf  of  the  plaintiff,  was  that  of  Elwes, 
V.  Mocatoe  {d) ;  but  that  was  on  ai;i  infimul  computajfent  brought 
^  by  an  executor,  and  whether  good  law  or  not,  does  not  affe£l 

(a)  X  Vtntr.  aC^8.  (i)  I2X«  {f)  %  Lift*  cap.  23.  p.  404.  {d)  i  StU.  107. 

th^ 
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thcprefent  cafe.     It  was  alfo  faid,  that  the  plaintiff  did  not     1789. 
account  at  the  requeft  of  the  defendant,  and  fo  there  was  no  — — • 
confideration  for  the  promife^  but  it  is  exprcfsly  dated  that        ^, 
they  accounted  together,  and  that  the  defendant  promifed  as  Atkih«oii. 
adminiftratrix.     This  is  the  common  mode  of  declaring  againft 
executors  and  adminiftratorsi  to  fave  the  (latute  of  limitations  ; 
but  if  it  were  to  be  conGdered  as  making  them  perfonalljr  liable, 
I  do  not  know  who  would  ever  take  out  adminiftration. 

Judgment  for  the  plaintiff. 


Johnson  v.  Smith.  Ssturd^, 

^  7-..  sxft. 


/^N  a  former  day  Kerby^  Serjt.  moved  to  refer  a  charge  made  The< 

by  the  warden  of  the  Fleet  on  a  prifoncr  for  fees,  to  the  ft^Vmatter 
prothonotary,  for  examination.     In  anfwer,  the  court  faid,  this  ^*»ch  con- 
was  not  like  an  attorney's  bill,  which  the  prothonotary  might  ceroVtbe 
fettle;  but   bein?  a  matter  in  which  an  officer  of  the  court  co«rt,tothc 

mrotho&otarr 

was  concerned,  was  proper  to  be  examined  before   the  court  forezamio- 
itfelf.     The  reference,  therefore,  was  not  allowed ;  but  a  rule  iilf"'    . 

'  '  '  The  warden 

was  granted  to  ihew  caufe  why  the  warden  (hould  not  refund  of  the  Fleet 
what  appeared  to  be  exorbitant.     On  fliewing  caufe,  it  appeared  aJJJa.^an*ad. 
that  the  charge  on  the  prifoncr  was  two  guineas,  for  making,  at  ditionai  fee 
his  requed,  an  expeditious  return  to  a  habeas  corpus :  that  he  tUm,  in  re- 
knew  the  ufual  fee,  and  was  informed  of  the  additional  one  to  ««'.»»««» 

writ  of  M- 

be  paid  for  expedition.  It  was  urged  by  Adair ^  Serjt.  (and  by  the  ht^i  eorfut, 
warden  himfelf,  who  was  in  court),  that  though  the  court  might 
difapprove  of  fuch  pra£lice,  and  alter  it  in  future,  yet  it 
would  be  hard  to  have  a  retrofpe£t,  and  compel  the  warden  to  s 
refund  and  pay  cods,  who  had  only  followed  the  example  of 
his  predeceffors  in  office.  But  the  court  faid,  whatever  efieft 
the  prifoner's  confent  to  gay  might  have  between  the  warden 
and  him,  this  was  a  quedion  between  the  warden  and  the  public. 
As  the  duty  of  an  officer  required  him  to  make  an  expeditious 
return  (j),  he  could  have  no  pretenfions  to  demand  an  additional 
fee  for.  expedition.  It  was  not  to  be  endured,  that  advantages 
of  this  kind  (hould  be  taken  of  the  didrefs  of  perfons  under  con- 
^nement. 

Rule  abfolute  with  cods. 

(«)  Stat,  31  Car,  a.  c,  a.  /.  \. 


iei5 
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1789. 

VuefJay, 
Fth.  3d. 

The  court 
will  not  re- 
quire a  plain- 
tiff to  give 
fecurltyfir 
ttfit^  merely 
on  account 
of  his  refi- 
dtfut  abroad^ 
There  mod 
be  fpectal 
circa  m- 
ftances,  to 
induce  the 
court  to  re- 


Parq^jot  V.  Eling. 

(\^  a  former  day,  Adair^  Scrjt.  moved  to  ftay  proceedings, 
till  the  plaintiff,  who  was  abroad,  gave  fecurity  to  pay 
the  cofts,  in  cafe  a  vcrdift  fhould  be  found  againft  him.  The 
court  would  not  grant  a  rule,  on  the  circumftance  alone,  of  hrs 
being  refident  abroad  (/i),  but  required  an  affidavitof  "  hishav- 
**  ing  gone  thither  to  avoid  payment  of  his  debts,  of  his  infol- 
"  vency  in  a  foreign  country,"  or  the  like,  faying  that  the  prac- 
tice was  now  fettled  in  this  court,  that  the  plaintiff  fliould  not 
be  compelled  to  give  fuch  fecurity,  merely  becaufc  he  was  in 
another  country. 

An  affidavit  of  this  fort  being  now  produced,  a  rule  was 
granted  to  fliew  caufe,  which  was  afterw^irds  made  abfolute,  ko 
caufe  Being  (hewn. 

(fl)  This  pra£\Icc  differs  from  that  of  B.R,  where  a  fecuriry  for  cods  is  required  from 
the  plaintif)^,  without  any  other  ground  than  that  of  his  being  in  a  fofeign  country, 
1  Term  Rep.  B.  R.  267-  the  fame,  if  he  be  in  Inland.  Ibid.  362.— [J5a//f^/^o^» 
vol  2.  ^.  118.  andf.  384.  noie  {b).\ 


TCmefday^ 
}fth.  3d. 

The  court 
wiU  not  re- 
quire the 
plaintiff  to 
gifeyjsfurffy 
ftir  ccjlt  ei- 
tber  on  ac- 
cot'int  of  his 
being  a/b. 
reirner,  or 
injolvefit\  If 
he  refide  in 
EfigUnd. 


PoRRiER  V.  Carter, 

jnONDt  Serjt.  moved  to  flay  proceedings  till  the  plaintiff  gave 
fecurity  for  cofls,  on  an  affidavit,  flating,  **  that  he  was  a 
"  foreigner,  had  left  France  to  avoid  being  arretted  for  debt, 
«  and  was  in  Etiglatid  infolvent."  But  the  court  refufcd  the 
rule,  faying,  that  neither  the  plaintiff's  being  a  foreigner,  nor 
his  infolvency  in  this  country,  were  fufHcient  rcafons  to  requiire 
fuch  a  fecurity. 


Tuejday, 
Feb.  3d« 

Kotice  of 


Rogers  v.  Mapleback. 


.  «.ii    .        "pOND,  Scrjt.  moved  to  difcharce  a  rule  on  the  (heriffto  bring 
ofbail,isnot  in  the  body,  on  an  afhdavit,  ftatmg,  <<  that  the  defendant 

Sf^thedlfauU  "  ^^^  P"'  *"  ^^^^*  ^"^»  ^P^"  fearching  the  office,  no  exception 
of  not  giving  «<  was  founJ  to  have  been  made." 

notice  of  ex- 

ception,  as  to  fupport  a  rule  00  the  (heriff  to  bring  in  the  body  3  thcu^  it  is  a  waiver  as  between  ihe 

plaiDliff  and  defendant. 


RoGXKft 


BACK. 
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Ranningtofi,  Scrjt.  flicwed  for  caufc,  that  notice  of  juftification  lyBp- 
liad  been  given  by  the  defendant,  which,  he  contended,  was 'a 
waiver  of  the  neceflity  of  notice  of  exception  ;  and  cited  a  rule 
of  this  court,  12th  of  Afjy  1784  (a),  in  which  it  was  fettled,  ^^^/^^^^ 
that  when  a  rule  to  bring  in  the  body  had  btcu  ferved,  bail  niuft 
not  only  be  put  in,  but  juftificd,  though  the  defendant  be  ren- 
dered. He  alfo  faid,  that  this  was  analogous  to  the  cafe  of  de- 
livering a  declaration  in  chief,  in  a  bailable  a£tion,  before  bail 
were  put  in,  which,  on  all  hands,  was  agreed  to  be  a  waiver  of 
the  ncccffity  of  putting  in  bail.     But 

The  court  held,  that  although  there  was  a  waiver,  as  between 
the  parties^  yet  the  irregularity  was  not  cured,  as  rcfpe£ling  the 
flierifFj  according  to  the  principle  of  the  cafe  of  (^)  Cohnv,  Davis 
decided  laft  term;  andtherefore  made  the  rule,  for  the  difchargc 
of  the  former  rule,  abfolute,  wi(h  cods. 

(ij)  Impsy's  New  Jnflru5for  Clencalis,  C.  B.  id  edit.  1 56.  (h)  Ante,  So. 


Barnard  v.  Moss.  f/t^^' 

THIS  was  an  a£lion  of  debt  on  the  ftat.  2^7  Ed.  6.  c,  13.  '" "» >^«<» 
11.  ,r..  r  I.  ofdebtfor 

to  recover  treble  the  value  of  tithes  not  let  out :  there  wa$  the  penalty 
alfo  a  count  for  the  (ingle  value.  f  ^^*  ^^-^ 

The  defendant  demurred  to,.the  declaration;  but  the  parties  c  m- for 
afterwards  agreed  to  fubmit  to  arbitration,  and  judgment  was  "„[  iJthcl^ 
entered  ta  (land  as  a  fccurity  for  cofls.     The  arbitrator  deter-  with  a  count 

,  in  the  de- 

mmcd  the  fingle  value  of  the  tithes  to  be  61,  7/.  6//.,  and  awarded  ciaration  for 
treble  that  fum  to  the  plaintiff,  viz.  19/.  2s,  6d.f  together  ^^^^^"^l^fer 
with  the  cofts  of  the  reference,  and  that  he  might  fue  out  exe-  a  demurrer 

to  the  de- 
CUtlOn.  ciaration. 

Lawrence^  Serjt.  now  moved,  that  the  prothonotary  might  tax  Jj'j  Pftiet 
the  cofts  of  fuit  to  the  plaintiff,  grounding  his  motion  on  the  arbitntiwi, 
Jlat.  8  £5f  9  »^.  3.  r.  11./  3.  which  enafts,  "  that  in  all  ac-  bh mt ''^ 
•*  tions  of  debt  upon  the  ftatute  for  not  fettin?  forth  of  tithes.  •W3'<*»«»>« 

,  OP   fingle  value 

"  wherein  the  fingle  value  or  dzmzgcs  found  by  the  Jury ^  fhall  tobeiefsthaa 
"  not  exceed  the  fum  of  20  nobles  {6i.  13/.  4^.)  the  plaintiff  *6/"3^/'^.) 
•'  obtaining  judgment,  or  an  award  of  execution,  after  plea  ThepUi.itiif 
"  pleaded,  or  demjarrcr  joined,  (hall  like  wife  recover  his  cofts  of  dticdt*!cifb 

it  fQit,"  onthccounti 

for  the  pe- 
iiilty,  under  the  ftat  8  ^  9  J3'''.  3.  c.  li.  /.  5.  the  value  not  having  hen  found  by  a  jury  j  but  the 
court  will  allow  bim  to  hAve  th:  coAs  Uxed^  on  the  count  i\iT  the  (in^Ie  value. 

Cechll, 
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1789.         Cockell^  Scrjt.  oppofcd  the  motion,  contending  that  the  pKiin- 

■  tiflF  was  not  entitled  to  cofts  of  fuit,  Qnlcfs  the  (ingle  value  of 

Barnaid   damages  had  h^^tx  found  by  ajury^  the  words  of  the  ftatutc  being 

Mots.      pofitive;  and  cited  the  cafe  of  Biddulph  v.  Cooper^  in  this  court, 

HiL  23  Geo.  3.  which  was  an  aclion  for  not  fetting  out  tithes,  on 

the  fat.  2  i^  2  ^^'  ^-  ^-  13 ;  the  plaintiff  declared  for  lefs  than 

20  nobles,  and  figned  judgment  for  want  of  a  plea  ;  after  which 

he  applied  to  the  prothonotaries  to  tax  his  cofts.     They  con- 

fttlted  Mr.  Juftice  Gould^  who  informed  them,  that  as  no  trial 

or  inquifition  was  had  by  a  jury,  the  plaintiff  was  not  entitled 

to  cofts. 

Lavjretice  replied,  that  the  cafe  of  Biddulph  v.  Cocper  could  only 
be  in  point,  if  on  the  demurrer,  final  judgment  had  been  here 
given  for  the  plaintiff,  but  the  reference  to  the  arbitrator,  was 
like  an  application  to  the  court  for  leave  to  go  trial  after  a 
demurrer,  the  arbitrator  being  fubftituted  in  the  place  of  a  jury. 
At  all  events  the  plaintiff  was  entitled  to  his  cofts  on  the  count 
for  the  fingle  value. 

The  court  held,  that  the  ftatute  was  confined  to  the  cafe  of 
the  fingle  value  or  damages  being  found  by  a  jury j  and  there- 
fore refufed  the  rule,  as  far  as  it  refpe£led  the  counts  for  the 
penalty,  but  allowed  the  cofts  to  be  taxed  on  the  count  for  the 
fingle  value. 


,,  „      Rose,  and  Mercv,  his  Wife,  v.  Bowler  and  Read, 
jv4.4ih.  Executors  of  Bowler. 

Where  the  ^TPHIS  was  an  a£tion  of  afumpftt^  brought  to  recover  a  le- 
caufeof  dc-  1  „^^^  j^f^  bv  the*  tcftator,  of  whom  the  defendants  were 
deciantioa  cxecutors,  to  Mercy  Rofe  the  plaintiff,  after  her  marriage.  The 
cVffttale*  fi'^ft  count  of  the  declaration  ftated  the  dtvife,  ^c.  and  aver- 
improperly  red  affcts  in  the  hands  of  the  defendants  fufficient  to  pay  the 
pilLtiffcan-  kgacy,  over  aad  above  the  debts,  legacies,  and  funeral  cx- 
not enter*  pcnccs,  whercby  the  defendants,  as  executors^  became  liable  to 
as  to  fome,  pay,  i^c.  and  being  lo  liable,  promiied  as  executors^  &c.  \  fecond 
n^c rele ^*  count,    money  had  and  received  by  the  defendants,  as  exe^ 

ira'Ding. 

i-.n  executor  cannot  be  charged  as  fitch  cither  for  mcnty  bad  ardreetived  by  him,  monty  Itnt  to  him,  or 
r^n  an  account  flatrd  of  money  due  from  him  asjuck  \  thnfe  charges  making  him  prrfonally  liable.-^ 
1  hz  vifc  can  only  join  with  the  hufbipd  in  bringing  an  action,  where  flic  is  the  meritoriosn  catifi  cf 
«<7/.«,  as  where  a  legacy  is  Itft  to  Lcr.— —  %.  Whether  ao  executo^r  can  be  fucd  asjucb,  for  a  legacy 
Icii  1  y  tlj5  trUa.or  f 

r  1 5  cators^ 
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cutors  to  the  ufe  of  the  plaintifis,  iic.\  3d.  money  lent  to  them  as     i  ^Sp, 
executors  by  the  plaintiff's;  4th,  an  account  dated  of  money  due  ■■ 
from  them  as  executors^  to  the  plamtifFs,  and  as  fuch  a  promifc,      Ro** 

bfc»  BoWLBt. 

Special  demurrer,  that  the  plaintiffs  had  declared  againft  the 
defendants  as  executors^  whereas  they  ought  to  have  been  de- 
clared againft  in  their  own  right;  that  the  plaintiffs  had  declared 
againft  the  defendants,  on  debts  and  promifes,  Is^c.  as  having 
icfpc£lively  accrued,  and  been  made  by  them  as  executors,  whereas 
fuch  debts  and  promifes  could  not  by  law  accrue,  or  be  made,  in 
that  capacity,  but  perfonally  only ;  and  that  there  was  a  misjoinder 
of  aflion,  in  this,  that  fome  of  the  caufes  of  a£lion  accrued  to 
the  plaintiffs  jointly,  and  others  to  the  hufband  alone,  ^e. 

Nolle  profequi  as  to  the  three  laft  counts,  and  joinder  in  de- 
murrer to  the  firft,  tsfc. 

On  the  part  of  the  defendants,  Marjhall,  Serjt.  began,  by 
making  three  objedions  to  the  firft  count,  i.  That  an  aftion  at 
common  law  would  not  lie  for  a  legacy.  2.  If  fuch  an  a£lion 
would  lie,  the  hufband  and  wife  could  not  join  in  it.  3.  That 
the  defendants  could  not  be  fued  as  executors  in  fuch  aAion.  As 
to  the  firft  point,  although  the  modern  cafes  determined  in  B,  R^ 
Cowp.  284  (^  289.  are  authorities  to  prove  that  this  a£lion  will 
lie,  yet  thofe  decifions  are  contrary  to  the  antient  authorities. 
Dyr264.pl,  4l»  SirTbo.Raym.  23.  II  Mod.  145. —  i  SalL  315. 
— Moore,  917.  But  if  an  a£lion  at  common  law  will  lie  for  a 
legacy,  yet  as  this  legacy  became  due  during  the  coverture,  it  was 
vefted  in  the  hufband,  and  he  alone  could  fue  for  it.  The  huf- 
band and  wife  ought  to  join  in  all  actions  to  recover  a  chofe  in 
aAion,  due  to  the  wife  before  coverture,  as  a  debt  on  bond,  for 
rent,  and  the  like :  they  ought  alfo  to  join  in  anions  which  arife 
daring  the  coverture,  if  fuch  a£Uons  would  furvive  to  the  wife  ; 
but  where  the  wife  cannot  have  the  a£lion  if  (he  furvive^  the  huf- 
band muftiiie  alone.  Where  th6  wife  before  marriage  is  en- 
titled to  a  cbofe  in  a£lion,  the  marriage  does  not  veft  it  in  the 
huft>and>  unlefs  reduced  into  poficfTion;  but  where  a  chofe  in 
adion  ig  given  to  the  wife  during  the  coverture,  it  vefts  abfo- 
lutely  in  the  hufband.  i  Com.  Dig.  tit.  Baron  ^  Feme,  p.  555. 
3  Lev.  403.—  I  J/(n/.  I79«  A  legacy  left  to  the  wife  during  the 
coverture  does  not  furvive  to  her.     2  Rol.  Rep.  134. 

But  whether  the  plaintifis  could  join  in  this  a£tion  or  not^ 
the  defendants  cannot   be  fucd  as  executors*    An  executor 

cannot^ 
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cannot  be  fued  as  fuch,  where  he  may  be  fued  in  his  own  right, 
becaufe  there  are  different  judgments,  afft:£ling  different  funds* 
The  reprefentative  of  tl^e  teftator  cannot  be  fued  on  any  con- 
trail, which  the  teftator  did  not  make;  wherever  therefore,  an 
executor  is  fued  on  a  contract  made  by  himfelf,  he  mud  be 
fued  in  his  own  right,  though  it  relate  to  the  concerns  of  the 
teftator.  Here  the  teftator  made  no  contra^  to  give  the  legacy; 
he  could  not  be  liable  in  his  lifetime  to  an  a£lion  for  it ;  both 
the  confidcration  nnd  the  promife  were  pcrfonal  in  the  executors. 
King  V.  T/jomy  i  Term  Rep.  B,  R.  /\S'j.  The  law  will  not  allow 
an  a£lion  to  be  maintained  againd  any  perfon,  who  cannot 
pTead  the  proper  pleas  belonging  to  fuch  an  aftion :  here  the  de- 
fendants could  not  plead  flene  adminjjlraveruntf  I  Term  Rep, 
B.  R.  691. 

The  three  lad  counts  are  bad,  becaufe  the  hufband  and  wife 
cannot  join  in  an  a£lion,  on  any  of  the  promifes  contained  in 
them,  nor  the  defendants  be  fued  as  executors  on  thofe  pro- 
mifes, neither  can  thofc  counts  be  joined  with  the  firft^ 
fuppofing  the  firfl  to  be  good  againft  the  defendants  as  exe- 
cutors. Of  this  the  plaintiffs  were  fenfible,  and  entered  a 
%olle  profequi.  But  a  nolle  profequi  is  not  to  be  allowed  in  this 
ftage  of  the  proceedings,  to  prevent  the  operation  of  the  de. 
murrer.  The  ground  of  a  demurrer  may  be,  an  union  of  in- 
congruous matter,  on  which  the  court  could  not  give  a  proper 
Judgment.  But  if  the  objeftionable  parts  be  withdrawn  by  a 
nolle  profequi y  the  demurrer  has  nothing  to  aft  upon,  for  though 
it  was  proper  when  put  in,  it  is  rendered  nugatory  by  an  aft  of 
the  party,  whofc  fault  made  it  at  firft  neceflary ;  part  of  the 
plaintiff^s  allegation  remains  unanfwered,  and  the  defendants 
are  put  to  an  ufelefs  expence.  If  this  may  be  done,  why  do 
parties  ever  move  to  amend  ?  Why  is  not  a  nolle profetjui  entered 
on  the  whole  declaration?  BuJ  even  fuppofing  that  a  nolle  profequi 
may  be  entered,  as  in  this  eafe,  yet  it  is  here  irregular,  being  by 
attorney,  and  not  by  the  defendants  in  perfon,  Beecher^s  Cafe^ 
BCo.  58.     Cro.  Jar.  2 II. 

But  the  hufband  and  wife  cannot  join,  in  the  three  lad  counts 
becaufe  if  the  defendants  have  received  money  to  the  ufe  of  th 
plaintifl^s,  the  hud)and  alone  is  entitled  to  it.     A  feme  covert  car 
not  affent  to  a  datement  of  accounts,  but  as  the  fervant  of  t^ 
hufband,  and  then  it  is  his  contraft.     2  Black.  872.     i  Tei 
Rep.  B.  R.  40.    Neither  can  the  aftion  be  maintained  agai 
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the  defendants  as  executors  on  thefe  laft  promifes.     i  Term  Rep.  1789. 

B.  R,  ^^T.fupra,    Either  the  firft  count  charges  them  in  a  wrong  "^ 

charafker,  or  if  they  are  there  rightly  charged  as  executors,  ^^^ 


V. 


that  count  is  mis-joined   with  the  other  three,  on  which   the   Bowlir. 
judgment  muft  be  de  bonis  propr'ils.     In  every  point  of  vicwj 
therefore,  the  declaration  is  bad. 

Le  BlanCf  Serjt.  on  behalf  of  the  plaintifTs,  argued  that  at 
any  period  a  p^rty  might  withdraw  any  part  of  the  pleadings, 
leaving  enough  to  fupport  his  aflion,  for  which  one  caufe  was 
fuScient.  The  defendant  may  withdraw  fuch  of  his  pleas  as 
are  ill-founded,  provided  he  leaves  one  plea  good,  and  the 
court  will  not  compel  him  to  go  on  to  an  erroneous  judgment. 
So  where  the  parties  go  to  trial,  after  verdict,  damages  may  be 
fcvereJ,  the  judgment  entered  on  fuch  counts  as  are  good,  and 
a  remittitur  for  the  bad  ones,  on  payment  of  cofts.  Where  a 
n^Me  profequi  is  entered,  after  joinder  in  demurrer,  it  is  optional 
in  the  defendant,  cither  to  proceed,  or  withdraw  his  demurrer, 
which  he  may  do  of  courfe  without  leave  of  the  court,  and  be 
entitled  to  the  coils  of  the  demurrer :  but  if  after  notice  of  a 
nolle  profequi^  he  does  not  plead  over,  he  goes  on  voluntarily 
with  the  demurrer.  As  to  the  nolle  profequi  being  entered  by 
attorney,  unlefs  it  be  fo  exprefTed,  the  court  will  not  prefumc 
it:  in  the  cafe  in  Crohe  James ^  it  was  exprefsly  faid  to  be  by 
attorney.  As  to  the  other  obje£lions,  Lord  Mansfield  iz^s^  m 
Aikint  V.  /////,  that  the  defendant  had,  by  his  demurrer,  ad- 
mitted, that  he  had  fufEcicnt  to  pay  the  legacy,  fo  here  there  is 
the  fame  admifTion  by  the  demurrer.  Where  an  executor 
promifes,  in  confideration  of  aflets,  a  court  of  law  will  compel 
the  performance.  Atlins  v.  /////,  Cowp,  284.  Hawhes  v. 
Saunders  J  Cowp.  289.  {a),  Lewis  v.  Lewis,  tried  at  Nifi  PriuSf 
*  '  before 

{a)  LtwU  V.  Lewis  adminiilrltor,  with  the  will  annexed.  Sittings  at  jytjlminjiir 
after  Triu.  term  1778. 

The  declaration  ftated  that  one  Tbotnas  Lewis  made  his  will,  and  afterwards  a  firf^^ 
and  a  recood  codicil,  and  by  his  fecond  codicil  gave  to  the  pl4ioti/F40o  guineas  to  be  paid 
oat  of  his  India  bonds.  That  the  teftator  died,  and  adminidration  with  the  will 
and  codicils  annexed,  was  granted  to  the  defendant.  That  the  teftator  was  pofielTed  of 
Imita  bonds  to  the  amount  of  30C0/.  and  of  goods  and  chattels  to  a  large  value;  aU 
which  India  bonds  and  goods  and  chattels  came  to  the  hands  of  the  defendant,  and  were 
iiifficieRt  to  f«tiify  all  the  teftator's  debts  and  legacies  ;  that  the  defendant  might  have 
paid  the  plaintiiThis  legacy  out  of  the  faid  bonds,  and  by  reafon  of  the  premifes  became 
liable,  ts  admtmflrgtor,  to  pay,  and  being  fo  liable,  promifed,  as  admiriprator,  Co  pay  the 

^gKf. 

Pitt 


Rose 
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1789.     before  Lord  Mansfield^  at  the  fittings  after  Trinity  itxm  1 778* 
The  next  objedion  is,  that  the  hufband  and  wife  could  not 
jointly  fue.     But  where  an  a£lion  would  furvive  to  the  wife, 
BowLXK.    ijjg^^  g^g  jjjyfj  JQJj^  ^jjjj  j^gy  hufband.     Here  the  legacy  would 

furvive  to  the  wife,  not  having  been  reduced  into  poflVflion  by  the 
hufband.  If  the  hufband  had  died,  (he  might  have  claimed  it, 
and  not  his  reprefentatives.  The  laft  objection  is  equally  with- 
out foundation,  namely,  that  executors  can  only  be  fued  as  fuch, 
on  contraAs  made  by  the  teftator.  They  are  liable,  as  executors, 
for  funeral  expences,  which  are  to  be  paid  before  debts  or  lega* 
cies.  Though  the  legacy  in  queftion  was  not  a  debt  in  the  tefta- 
tor's  lifetime,  yet  it  was  a  charge  made  by  him  on  his  cfFcfts- 
This  was  a  qualified  promife  by  the  defendants,  to  pay  out  of 
aflets  in  their  hands,  which  is  admitted  by  the  demurrer.  It  is 
obje£^ed,  that  they  promifed  as  executors,  and  therefore  could 
not  be  fued  in  their  own  right.  The  cafe  of  King  v.  Thorn 
fhews  that  executors  may  fue  as  fucb,  on  a  contrail  made  after 
the  death  of  the  teftator,  where  the  money  would  be  part  of  the 
aflets  i  by  parity  of  rcafon  executors  may  be  fued  as  fuch, 
where  the  money,  if  recovered,  would  be  deduced  from  the 
affets.  Rann  v.  Hughes.  7  Brown  Pari.  Caf.  550,  proves  that 
though  an  executor  be  charged  perfonally  for  a  debt  of  the  tef- 
tator, yet  judgment  will  be  de  bonis  teftatoris^ 

Marjbal  in  reply.  There  is  no  inftance  of  a  demurrer  being 
withdrawn,  and  the  party  entitled  to  his  cofts,  as  a  thing  of 
courfe,  after  a  nolle  profequi.  The  nolle  profequi  was  clearly 
entered  by  attorney.  A  warrant  of  attorney  being  placed  at  the 
beginning  of  the  record,  the  parties  are  in  court  by  attorney 
in  all  the  fubfequent  pleadings,  except  in  pleading  in  abatement^ 
when  it  is  expreficd  that  the  party  pleads  in  his  own  proper  perfoni 

Plea  mn  ajfumpjit. 

The  ciufc  was  tried  at  the  fittings  after  Trimty  term  1778,  at  JVefim'wfier^  before  Lord 
Mantfitld,  The  plantit}' proved  the  wii),  codicils,  adinioi(lration»  and  India  bonds  faf- 
ficient,  and  that  the  defendant  had  o6ered  to  pay  the  plainttfFhis  legacy,  if  he  wonli 
dcdud  100/.  which  be  pretended  to.be  due  from  the  plaintiff  to  'he  leliator ;  but  which 
tbc  plaintiff  denied,  and  refufed  to  deduct.  Lord  Manifield  diredied  the  jury  to  find  a 
YOdid  for  the  plaintiff  for  420  /.  with  leave  to  move  the  court  fAr  a  new  trial  $  and  fatd, 
if  there  was  not  an  abfolute  promife  here  to  pay  the  legacy,  there  was  at  leaft  ftroog 
evidence  of  the  defendant*s  affent  to  it. 

But  the  defendant  fubmitted,  and  never  brought  the  caufe  before  the  coutt  («)• 
(4)  [It  is  now  decided   that  no ,  a£Uoo  1  eery  being  the  proper  jurifdidion  fox  that 
can  be  maintained  at  law  to  enf  rce  pay*  I  purpofe.    Dukt  V.  StruUf  5  Term  Rep« 
of  I  UgKj}   the  court  oi  Chan- 1  B*R«  690.] 

otbcrwife 


Rosjc 
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frthcrwife  it  is  error.    As  to  funeral  expcnces,  decency  requires     1789. 
them  to  have  a  priority      A  man  cannot  be  charged  for  a  legacy 
bequeathed  by  him  during  his  lifetime,  any  more  than  he  can 
haTc  an  heir  in  his  lifetime,  the  original  caufe,  therefore,  is  not  ^ow>-««» 
in  ^m. 

Wilson,  J.  obfervcd,— That  in  the  cafes  cited  of  Atkins  y.  Hill, 
and  Hanoles  t.  Saunders^  the  queftion  was,  whether  executors 
had  made  themfelves  perfonaHy  liable,  in  which  an  averment  of 
aflets  was  neceflary.  But  here  the  principal  queftion  was,  whe- 
ther, by  the  general  common  law,  an  executor,  asfuch^  was  liable 
to  be  fued  £or  a  legacy  ?  in  which  cafe  it  would  be  furplofage  to 
alledge  aflets,  and  the  defendant  might  plead  pkne  adminiftravlt. 
This  he  faid,  being  a  queftion  of  great  importance,  and  as  yet 
undecided,  and  only  {ci)  two  judges  able  to  attend,  they  meant 
to  give  judgment  on  the  other  points  of  the  caufe,  according  as 
they  Ibould  find  them  upon  confideration. 

On  this  day.  Heath,  J.  gave  judgment  as  follows; 

This  18  an  a£lion  of  ajfumfjit^  brought  by  hun)and  and  wife 
tgainft  executors  for  a  legacy,  bequeathed  by  the  teftator  to  the 
wife«  The  firft  count  ftates^  that  the  defendants  were  liable,  as 
executors,  to  pay  the  legacy,  and  that  being  fo  liable  they  pro* 
mifed,  as  executors,  to  pay  it^  The  fecond  count  is  for  money 
had  and  received  by  the  defendants,  as  executors,  to  the  plaintiffs* 
ufe*  The  third,  is  for  money  lent  to  them,  as  executors,  by  the 
plaintiff's;  and  the  fourth  is  on  an  account  ftated  between  them*. 
To  this  declaration  there  is  a  demurrer,  the  caufcs  of  which  are, 
that  the  defendants  are  fued  as  executors,  and  not  in  their  own 
right,  and  that  there  is  a  mif-joinder  of  a£lion,  fome  of  the  caufcs 
of  aQion  accruing  to  the  plaintiff^  jointly,  and  others  to  the 
huiband  alone»  The  plaintiffs  have  entered  a  nolle  profequi  as  to 
the  three  laft  counts,  and  joined  in  demurrer.  But  there  is  no 
cafe  to  prove  that,  in  this  ftagc  of  the  proceedings^  a  nolle  profequi 
can  be  entered;  and,  as  it  is  certain,  that  no  experiment  of  this 
kind  has  ever  been  made,  it  affords  a  ftrong  argument  that  it 
cannot  be  made.  It  was  contended  at  the  bar,  that  there  was  an 
analogy  betweem  entering  a  tiolle  profequi  in  this  ftatc  of  the 
pleadings,  and  fevering  of  iffues  after  a  verdift;  but  here  the  ob* 
JeOion  is,  that  diftiiia  and  inconfiftent  rights  of  aSion  arc  join- 
ed, for  this  caufe  there  is  a  demurrer,  and  after  joining  in  de- 

(fl)  Lord  Lwibhr9ugh  tod  Mr.  Juftice  CcuJd  were  abf«nt. 

VoL»  I.  I  tnurrer. 
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I789,      iliurrer,  there  is  no  inftancc  of  the  plaintiff  being  permitted  iO 
^  do  away  the  ground  of  the  demurrer,  by  feparating  the  rights  of 

V.  aftion.  On  this  point,  therefore,  we  are  of  opinion  againft  the 
^^*''*'  plaintiff.  The  next  objeftion  is,  that  the  hufband  is  improperly 
joined  with  the  wife.  As  to  this,  the  rule  is.  that  where  the  wife 
is  the  meritorious  caufe  of  adion,  there  (he  may  join  with  the  huf- 
band, but  not  otherwife,  as  is  evident  from  the  authorities  of 
Croke  James f  644.  (a),  and  2  Wilfotfj  414.  ij?)  Now  in  the  pre* 
fent  cafe,  though  in  the  firfl:  count  the  legacy  appears  to  have 
been  left  to  the  wife,  yet  there  is  no  meritorious  confideration  on 
her  part,  for  the  three  laft  promifes,  which  are  on  general  money 
counts.  Thefe  counts  are  alfo  fuch  as  would  make  the  defend^* 
ants  perfonally  liable,  and  with  which  they  could  not  be  charged 
as  executors,  and  are  therefore  not  to  be  joined  with  the  firft. 

Here  are  then  feveral  counts,  in  one  of  which  the  huiband  is 
entitled  in  right  of  his  wife,  and  on. the  others,  in  his  own 
right,  but  he  is  joined  with  his  wife  in  all ;  the  defendants  are 
alfo  declared  againft  as  executors  in  every  count;  but  the 
latter  are  fuch  as  can  only  make  them  perfonally  liable.  For 
thefe  reafons,  therefore,  we  give 

Judgment  for  the  defendants  (r). 

(<7>  Abbct  iz  Ux.  V.  Bhfeli,  {h)  ff^eller  an4  others  v.  Baktr, 

(c)  [See  DtummoMd  v.  Dorant,  aic.  on  the  authority  of  this  cafe,  4Term  Rep.  B.R.  360.] 


Sdturjay,  Jackson  v.  Vernon. 

JFeh.  7th.  " 

-*^.,theown-  'T^HIS  was  an  a£lion  for  goods  fold  and  delivered,  in  \Jthich 
<r  of  a  ihip,  a  verdia  was  found  for  the  plaintiff,  fubjcdl  to  the  opinion 

executes  an  *  *         j  1 

ahfohte  bill  of  the  court,  on  the  following  cafe. 

to  ^**  lid  '^^^  plaintiff,  who  was  a  rope-maker,  on  the  7/A  of  February 

by  another  1787,  and  the    22t/  of  July  and  \Ji  of  Augufl  1788,  fuppiied 

fa*^edatc*  ^^^  ^^^P  ^"irf/  Ziflers  with  cordage  and  florts,  by  order  of  one 

•ffi«n$  other  palmer y  the  owner  of  her,  without  the  knowledge  of  the  defcnd- 

Svwhich  ant.     On   the  6th  of  February  1787,  Palmer  gave  a  bond  to 

f^^[*!'  the   defendant  for  3000/.,    conditioned   for   the   payment   of 

(reciting  <hat  the  bill  of  fale  was  for  the  better  fetur'mg  ajum  of  morty  lent  by  B.  to  A.  and  alfo  recit- 
ing a  bond  and  warrant  of  atiorncy  given  by  A.  to  B,  to  Jecure  the  fame /urn)  declares  that  thefe  **  feVcral 
deeds  ind  inftraments  were  made  to  enable  B.  by  fale  of  ali  tie  tbtngi  cumprifed  in  them,  to  raife  the 
fumlent,  without  the  concurrence  of  A,y  at  ar.y  rime  before  the  muncy  IhouM  be  paU  offj'*  but  m 
the  fame  deed  there  is  aeorenant,  <<  That  upon  ihe  payment  of  the  yr.oney,  B.  Hia'.l  re-ccni^y  to  A.f 
but  fo  as  not  to  prctent  B.  from  fiiUfg,  Sec,  at  any  time  btfare  the  fuH  payment y  &c."  l/ndet  thefe 
conveyances,  B.  is  not  abfo'ute  owner  of  the  (hip,  but  unly  msrtg^tiee^  ai^d  is  not  iiabU  far  nccejfjr.es 
frw'idtdfw  thtftnj^i  M^rt  ht  takti  fofffjjijn, 

'  1500/. 
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k^oo/.  and  a  warrant  of  attorney  to  confefs  a  judgment  thereon^     '7^9- 

^hich  was  accordingly  entej^d  as  of  Hilary  term    1787.     On  " 

the  fame  day^  Palner  executed  an  ahfolute  bill   of  falc  of  the         «. 

(hip  to  the  defendant,  in  confideration  of  1500/.  paid  by  the    ^»*«<^"* 

defendant;  and  alfo  a  deed  of  aflignment  of  various  articles  of 

perfonal  property,  and  among  them  a  policy  of  infurance  on  th6 

fliip,  towards  payment  and  fat'isfaElibn  of  the  f urn  of  I  ^ooL  that 

day  lent  and  advanced  to  him  by  the   defendant,  which  deed  of 

iffignroent  further  recited>  *^  That  whereas  to  the  intent  and 

•■  purpofe  of  better  featritjg  to  the  defendant,  tlie  faid  principal 

"  fum  of  1500/.  and  the  intereft  thereof,  Palmer  had  by  deed 

«•  poll  bearing  date  therewith  Wrgained,  f6ld,  aflighed,  convey- 

»'  ed,  and  aflured  to  the  defendant^  the  faid  (hip  or  velTcl,  Wa 

<<  to  hold  to  him,  his  executors,  adminiftrators,  and  afligns  «£«- 

**  foltitelys  and  the  faid  Palmer  had  likewife  entered  into  a  bond 

^*  of  equal  date  therewith,  in  the  fum  of  jooo/.,  conditioned 

"  for  the  paynient  of  1500/.  and  intereft,  and  hsd  alfo,  at  the 

*'  fame  time,  executed  a  warraitt  of  attorney  for  better  fecuring 

**  the  fame;  and  then 

**  That  indenture  further  witneflcd,  ahd  it  was  covenanted,  Wr. 
^'  that  the  faid  feveral  deeds  and  inftruments  were  fo  executed 
'*  by  the  faid  Palmer^  for  the  purpofe  of  enabling  the  defend- 
*•  ant,  his  heirs,  executors,  or  adminiftrators,  either  by  public  fale 
*^  or  private  contraH^  to  fell  and  dijhofe  of  the  feveral  mutterSf 
**  and  things,  therein  refpecfively  comprifed,  or  other  the  efFefts 
"  of  the  faid  Palmer,  and  thereby  to  raife  and  pay  the  faid  funi 
"  %f  1500/.  fo  lent  and  advanced,  l^c.  and  the  inter eji  thereof ^ 
"  without  any  farther  or  other  concurrence  of  the  fuid  Palmer^ 
^'  bis  heirs,  executors,  adminiftrators,  or  afligns,  or  any  of  them, 
^^  at  any  time  before  the  fame  Jhould  be  paid  off  or  dif charged  by  tht 
•'  faid  Palmer,  his  heirs,  executors,  ot  adminiftrators." 

But  in  this  deed  there  was  a  covenant  from  the  defendant  to- 
Palmer, 

«<  That  in  cafe  Palmer  (hould  pay  ofF  and  difcharge  the  faid 
**  principal  fum  of  1500/.  and  intereft,  ^t*  before  the  faid  fe« 
<<  verai  matters  and  things  fhould  be  fold  or  difpofed  of,  for 
**  the  purpofes  aforefaid,  that  then,  and  in  fuch  cafe,  the  de- 
'*  fcndant  (hould  and  would  re-convey  and  re-aflfign  the  faid 
*<  feveral  matters  and  things  thereinbefore  mentioned,  id 
**  fuch  manner  as  the  faid  Palmer  (hould  reafonably  require* 
*<  And  it  was  thereby  alfo  declared  and  agreedi  that  toothing 

1 1  •*  therein 
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1789.     **  therein  coninined  Jbould  prevent  the  defendant  from  felling  and 
abfolutely  difpofing  of  all  and  evetg  the  faid  premiffes^  matters^ 


Jackson    «  ^^j  things  theren  before  mentioned^  at  any  time  previous  to  the 
VxRMoxf*   •*  full  payment  of  the  faid fum  of  1 500/.  with  interefty  i^c.'* 

On  the  30/A  of  July  1788,  Palmer  affigncd  the  freight  to  the 
defendant. 

,   On  the  7th  of  Augufl  1788,  the  defendant  took poj^jpon  of  thc 
0)ip,  and  received  the  freight  due  to  the  owner. 

On  the  22d  of  AuguJ  1788,  the  defendant  fold  the  (hip,  and 
gave  an  indemnity  to  the  purchafer,  againft  all  demands  on  her 
prior  to  that  date* 

The  queftion  for  the  opinion"f  the  court  was,  Whether  thc 
defendant  was  liable  to  pay  for  the  cordage  and  (lores  furni(hed 
by  the  plaintiflP,  fubfequent  to  the  bill  of  fale,  and  deed  of  af- 
Cgnmcnt  and  defcafance,  of  the  6th  oi  February  1787  ? 

Cockelly  Serjt.  on  behalf  of  the  plaintiff.  A  tradefman  who 
fupplies  a  (liip  with  nece(rarics,  has  a  treble  fecurity.  i.  The 
perfon  of  the  matter.  2.  The  (hip  itfelf.  3.  The  perfon  of  thc 
owner;  to  cither  of  which  he  may  refort  for  payment.  Here 
the  defendant  was  complete,  owner,  from  the  6th  of  February 
1787,  at  which  time  the  bill  of  fale  was  executed.  It  was  not 
neceflary  that  the  plaintiff  (hould  know,  at  the  time  of  furni(h- 
ing  the  (lores,  (5*^.  who  were  the  owners.  He  had  given  cre- 
dit fpecifically  to  the  (hip,  and  generally  to  the  owner,  who 
was  liable  as  foon  as  known,  becaufe  all  thefe  materials  being 
for  the  ufc  of  the  (hip,  the  owner  muft  receive  benefit  from 
them.  Rich  v.  Cw,  Cowp.  636.  Farmer  v.  Davies,  i  Term 
Rep.  B.  R.  108. 

Bond^Stx]t.  on  the  part  of  the  defendant,  argued,  that  he  was 
not  owner,  but  only  mortgagee  of  the  (hip,  when  the  goods  in 
queftion  were  fumiihed;  the  deed  of  defeafance  making  void  the 
bill  of  fale,  upon  payment  of  the  money  owing.  It  is  a  rule  of 
law,  that  a  mortgagee,  whether  of  goods  or  land,  is  not  liable  to 
debts  or  other  incumbrances  of  the  mortgagor,  till  he  comes  into 
poffeflSon.  Here  the  defendant  took  poffeflion  of  the  (hip  for  the 
firft  time,  on  thc  7th  oi  Augufl  1788;  and  then  only  began  to 
be  liable  as  owner.  So  a  mortgagee  of  lands  out  of  poOcflTionf 
is  not  entitled  to  rent  referved  in  a  beneficial  leafe.  Eaton  v. 
Jaquesy  Dougl.  438.  and  Walker  v.  Reeves^  there  cited.  There  is 
sio  fubftantial  difference  between  a  mortgage  of  real  and  of  per- 
fonal  property;  the  only  variation  is  in  the  mode  of  proceedings 
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In  courts  of  law  and  equity.     In  both,  the  intent  of  the  par-     I789« 
ties  Is  confulted  ;  as  at  law,  the  mortgagee  may  have  pofTeflion,  'J  * 

and  a  legal  title  till  re-payment  of  the  money,  fo  in  equity  the 
mortgagor  may  redeem :  though  the  ceremonies  are  diflFerent,  the 
ciTence  of  the  contraCI:  is  the  fame :  but  as  the  mortgagee  is  not 
entitled  to  the  profits  before  he  is  in  poflcflion,  neither  ought 
be  to  be  liable  to  incumbrances,  for  **  ^ifentit  commodum^  fen^ 
««  tire  debet  et  onusi*  {a)  Chinnery  v.  Blackburne^  B.  R.  Pafch. 

24  Geo. 

{a)  QAimery  t.  SlackBurne,  B*  R,  Eaft*  i^Ceo.  3. 

Genera)  indebttatut  affuwtpfit  for  freij^ltt  of  goods.— Plea  general  iflue -— Vc rdiA  for 
the  pUintiflF,  fubjed  to  the  opinton  of  (he  court,  on  a  cafe,  which  Aated,  that  by  an 
iadeniUTe  oi  afligDinent  dated  January  4,  1783,  Kohert  Mtrriffieldy  in  confideration  of 
]l66/.  18  I.  which  he  owed  to  the  plaintiff,  alfigned  to  her  the  ihip  B»  &c,  io  which 
iodentuxe  there  was  a  covenant  from  theplaintiflf  to  re-aflign  the  faid  (hip,  &c.  to  Afer-m 
ryfildf  on  payment  of  1166/.  with  lawful  intereft,  on  or  before  the  loth  of  Novemitr 
Chen  next  eofuing  :  that  at  the  time  of  the  execution  of  the  deed,  the  ihip  was  io  the 
Rivtr  Thames^  and  afterwards  (ailed  to  Porffmoutb,  and  continued  there  till  the  middle 
of  March  following,  io  the  poflfeflion,  and  under  the  command  of  j4,  S,  and  that 
the  plaintiff  did  not  then  take  poflcflion :  that  MerryfieU  navigated,  Tidualicd,  an4 
manned  the  ihip,  as  owner  thereof,  at  his  own  expence,  and  ri/h,  both  from 
England  to  Antigua,  and  on  her  return  from  thence :  that  Mfnyfield,  at  jintigua,  gave 
the  command  of  her  to  captain  DryfdaU^  and  fent  her  to  England,  with  orders  to  the 
captaio,  to  addrefs  himfelf  to  MeflVs  Dualvp  of  London,  merchants,  who  were  to  fell  heir 
according  to  thediredions  contained  in  a  letter,  in  which  \t\Xxx  Mtrryfidd  alfo  faid, 
**  Mrs.  Chhmery  has  a  demand  againft  me,  for  near  1200/.  flerling,  which  I  hope  to 
«  remit  flionly  to  you,  or  Mrs.  Merryfield,  io  ai  to  pay  her  j**  that  MelTrs.  Dunhp 
being  applied  to  as  coofignees,  lent  two  fums  of  50  /.  to  captain  DryJdaUf  declaring  they 
ihoold  coRfider  him  as  refponfible,  in  cafe  they  (hould  not  receive  the  fame  by  freight, 
6fr.  and  that  they  afterwards  received  the  money  from  Dtyjdale :  that  the  ihip  com- 
pleted the  delivery  of  the  cargo,  on  the  z'jihoiSepttmber  1783  ;  that  the  plalnti/f  took 
poi&ffion  on  the  29th  September  following,  immediately  on  receiving  information  of  her 
arrival  in  the  Thames  j  that  the  defendant  bad  goods  ftom  Antigua  on  hoard,  the  freight 
offtfhkh  amounted  to  -jSl-  gs.  11  d.  for  the  recovery  of  which  tht  aHion  was  brought  .- 
«  that  captain  Dry/dale  paid  for  lights,  cuftom-houfe  dues,  and  for  clearing  the  ihip,  which 
the  plaintiff  repaid  him,  and  alfo  paid  his  and  the  mariners*  wages,  for  the  voyage  from 
AMtigMa,  to  the  amount  of  234  A  7  «•  7  d,  after  (he  took  poflrflion  of  the  ihip  j  and  that 
the  plaintiff  afterwards  fold  the  ihip  by  auction  for  710/.  C3fc. 

fVoodf  for  the  plaintiff,  contended,  that  ihe  was  the  legal  owner  of  the  ihip  by  virtue 
of  the  deed,  and  beneflcial  owner,  having  advanced  more  than  the  value.  A  mortgagee 
of  a  ihip  in  poffcflion  may  fue  for  freight  accrued  after  the  mortgage,  as  a  mortgagee  of 
land  coming  into  pofleflBon  is  entitled  to  the  intermediate  rents,  growing  due  after  the 
mortgage,  though  before  he  takes  poflcflion.  Mofs  v.  GalUmore,  Dougl.  a 66.  Freight  it 
as  incident  to  the  owncrihip  of  a  veflel,  as  rent  is  to  that  of  land ;  as  the  plaintiff  pays  all 
his  expences,  ihe  is  entitled  to  all  gains.  This  is  to  be  coniidercd,  as  between  mortgagor 
and  noortgagee;  though  a  fet-off  between  the  defendant  and  the  mortgagor,  or  an  attach- 
ment of  the  debt  in  London,  might  have  made  a  difference,  if  they  had  exifled. 

Chamire,  for  the  defendant— This  is  a  contrad  by  a  third  pcrfon,  not  for  the  benefit 
of  the  plaintiff,  who  cannot  therefore  recover  in  her  own  name.  It  bears  no  analogy  to 
fCQC  iffaing  oot  of  Uad,  whl(b  it  incidcst  to  the  rcTfffioa*    The  Muie  of  adtoa  arifet 
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I  '89.     ^4  ^^*  3-     Nor  can  the  plaintiff  charge  the   (hip  itfelf  with 
this  demand.     Though  by  the  civil  law,  ncceffaries  advanced  fo^ 


Jackson  ^  ^jp^  ^^^  ^  charge  on  the  bottom,  yet  in  our  law  it  is  other- 
YfAJtoM*  wife,  the  credit  being  given  to  the  perfonal  fccurity  of  the 
owners ;  except  the  ihip  be  in  a  foreign  port,  in  which  cafe  the 
captain  is  allowed  to  hypothecate,  and  the  oecefTaries  advanced, 
create  a  lien  on  the  (hip  itfelf.  Salt.  34.  Jufiin  v.  Bal/am,  2  P. 
Wms.  367.     Watkinfon  v.  Bernadiflan  {a\ 

Cochell  replied 9  that  nothing  had  been  adduced  to  (hake  the 
authority  of  Rich  v.  Cofj  which  was  dcciGve  on  this  point. 
He  alfo  urged,  that  the  defendant  was  a£lual  owner  of  the  ftip 
by  virtue  of  the  bill  of  fale,  and  had  a  right  to  fell  immediately, 
not  an  interell  becoming  abfolute  at  a  future  time :  that  the 
deed  of  defeafance  was  a  diftinfl  conveyance,  and  related  to 
other  property.  But  even  if  the  defendant  were  only  mortga<P> 
gee  by  virtue  of  thoCe  deeds,  yet  he  had  reduced  the  mortgage 
into  poflcRion  by  having  the  freight  afTigned  to  him :  he  might 
alfo  have  recovered  on  the  policy  afligned  to  him,  if  a  lofs  had 
happened. 

Heath,  J. — (3).  As  we  both  agree  in  opinion  on  this  quef- 
tion,  and  have  no  doubt,  it  would  be  wrong  to  put  the  parties 

to 

on  a  perfonal  contra^,  not  on  the  /hip  itfelf.  A  OMrtgagee  cannot  recover  rent  tecelve^, 
from  the  tnongagor.  Heie  the  mortgagor  has  been  in  the  enjoyment  of  the  whole,  and 
the  cargo  was  delivered  before  the  morctragee  had  any  claim.  The  mortgagee  furely 
cannot  bring  anions  againft  a  sendee  of  the  mortgagor  lor  any  fupply  of  goods,  ^r. 
There  could  be  here  no  fet-off*  between  the  mortgagor  and  hit  creditors,  if  the  n^ort- 
f  agee  be  permitted  to  bring  this  a^on.  If  the  mortgagee  takea  the  benefit  of  iW  con- 
tracks  of  the  mortgagor,  he  ought  alfo  to  be  liable  for  any  loflea  that  might  happen^ 
which  it  no*  contended.  If  MerryfieU  had  become  a  bankrupt^  his  afftgoeea  yrould  have 
been  entitled  to  the  freight.  The  pUioiifiT  paid  the  wages,  &c.  mecely  to  get  polTcilion 
of  the  fhip,  difcharged  of  any  lien  there  might  be  upon  it. 

I^jrd  MANtrifLD— The  jufticeof  the  cafe  (IrucJc  me  forcibly  at  firft,  at  between 
the  mortgagor  and  mortgagee :  but  the  mortgagor  it  no  party,  the  a^ion  is  brought  aftc^ 
the  mottg4gc,  agaiafl  a  perfon  who  conti^adied  with  the  mortgagor.  This  aAion  muft 
^e  founded  un  the  idea^  that  the  mortgi«gor  in  poneflion  is  the  fervant  an^  agent  for  xhft 
xnortgagce,  which  is  not  the  cafe.  Till  the  mortgagee  takes  polTefnon,  the  moitgagor 
it  owner  to  all  the  world  y  he  bears  the  expeoces,  and  he  is  to  reap  the  profits. 

AsiiHURtT,  J.— 'If  the  T  yage  had  proved  unprofitable,  could  the  mortgagor  have  re« 
covered  againft  the  mortgagee  the  expence  of  the  ou(fit  ?  Yet  this  muft  have  been  the 
cafe  if  the  mortgagee  vrere  entitled  to  the  profits. 

BuLLBK,  J. — If  the  mortgagor  be  confidered  at  agent,  he  mu(l  be  fo  throughout, 
and  then  the  mortgagee  would  be  anf^verable  for  every  lofs,  damage,  &c.  The  paymenta 
Vy  the  plaintiff  were  voluntary,  to  get  poflefiion  of  the  (hip  free  from  any  liens,  and  are 
'  V  moft  but  evioence  of  the  mortgagee'^  pofiellion. 

PtJIes  Co  the  defendaoLt. 

(«)  See  alfo  Wiikhn  v.  CsrmkhMii^  Dougl,  toi . 

Ik]  l^A  lAMfbUrctigb  and  Mr.  Juiikt  Oi«uid,  w^  both  abfent. 
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to  the  expence  of  a  fccond  argument.   This  is  an  a£bion  for  gooJs     1 785^. 

fold  and  delivered  for  the  ufe  of  the  (hip  nree  Sifters^  and  the 

queftion  is,  Whcther.the  defendant  be  fuch  an  owner  as  is  liable         J^^ 
for  the  payment  ?  Palmer  on  the  6th  of  February^  1 7^7>  executed    ^**''®"' 
.a  bill  of  fale  to  him,  and  on  the  fame  day  another  deed,  reciting 
the  bill  of  fale,  with  a  defeafance. 

It  has  been  argued  that  this  is  not  a  mortgage ;  but  though 
it  U  not  in  the  modern  form,  yet  it  is  like  an  ancient  mortgage 
by  deed  ahtfolute,  with  another  deed  of  defeafance ;  no  day  of 
payment  and  reconveyance  is  mentioned,  becaufc  Vernon  the 
defendant  infilled  on  having  a  right  to  fell  the  (hip  when  he 
pleafed,  on  account  of  the  infolvehcy  of  Palmer.  From  the 
nature  therefore  of  the  tranfa£lion,  and  the  circumftances  attend- 
ing thefe  dcedsj  the  afTignment  of  the  (liip  to  the  defendant  was 
in  reality  a  mortgage. 

Then  the  queftion  is.  Whether  a  mortgagee  out  of  pofleflioa 
IS  anfwerable  for  goods  furnifhed  for  the  ufe  of  the  (hip  ?  Now, 
though  the  owners  are  bound  by  the  contracts  of  the  captain,  he 
being  their  agent,  yet  the  mortgagee  is  not  fuch  an  owner  till 
he  has  pofieflion.  The  cafe  of  Rich  v,  Coe  is  only  applicable  to 
the  prefent,  inafmuch  as  there  Harwood^  who  had  hired  the  fhip, 
was  not  liable  for  neceffaries,  but  was  confidered  merely  as  the 
agent  for  the  real  owners.  The  cafes  of  Eaton  v.  Jaques^ 
Walker  v.  Reeves^  and  Chinnery  v.  Blackburne^  are  in  point  to 
fliew,  that  the  mortgagee  out  of  pofleffion,  is  not  anfwerable  for 
the  contrads  of  the  mortgagor. 

Wilson,  J.  The  only  queftion  is,  Whether  the  convey- 
ance to  Vernon  were  abfolute,  or  only  by  way  of  fccurity  ?  No 
one,  I  think,  who  reads  thefe  deeds,  can  have  nny  doubt  of  Its  bet- 
ing a  mere  mortgage  for  a  loan  of  money.  Here  is  a  bond  for  3000/. 
conditioned  for  the  payment  of  1500/.  lent  by  Vernon  to  Palmer i 
a  warrant  of  attorney  and  judgment  entered  on  it ;  then  a  convey- 
ance of  the  (hip  by  a  bill  of  fale,  in  confideration  of  the  fame  fum 
of  1500/.  and  as  a  farther  fccurity,  a  deed  of  affignmcnt  with  a 
defeafance  annexed.  In  this  deed  of  aflignment  there  is  no  co- 
venant for  a  reconveyance,  becaufe  as  an  additional  fecurity, 
Vernon  the  defendant  ftipulated  for  a  power  to  fell  the  fliip,  at 
any  time,  without  further  leave  from  Palmer,  It  was  under* 
ftood  by  Palmer  to  be  merely  a  pledge  for  the  money  due,  as  he 
contra£led  for  freight,  after  the  conveyance  to  Vernon  s  for  if 
that  conveyance  had  been  abfolute,  he  could  not  properly  make 
a  contract  for  freight.     On  the  7th  of  Auguft^  Vernon  takes 

1 4  poffcffioD, 


YsBNOlf. 
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€789.     pofleffion,  till  which  time.  Palmer  was  the  poffeffor,  fubjtfl  to 

■* — "   VermrCs  claim,  who  was  not  liable  till  he  had  aAual  poffeflion- 

«r.  The  owners  of  a  fhip  are  liable  for  furniture  and  neceflaries,  be- 
caufe  they  receive  the  immediate  benefit  of  the  freight,  and  it 
k  for  that  reafon  the  contra£ls  of  the  captain  are  binding  upon 
them,  he  being  their  agent  or  fervant.  But  the  cafes  which 
have  eflabliihed  this  to  be  law^  do  not  affe£l  a  mortgagee  not 
in  poflefllon,  who  cannot  be  conCdered  as  an  owner,  nor  as  fuch^ 
entitled  to  the  freight.  The  cafe  of  Chinnery  v.  Blachburne  was 
decided  on  the  ground,  that  as  a  mortgagee  out  of  pofTeflion 
was  not  liable  to  the  charges  of  the  (hip,  fo  he  was  not  entitled 
to  the  freight. 

Pojiea  to  the  defendant  (a). 
(4)  [See  Wcfiirdtll  v.  /\i/#,  7  Tens  Rep.  B.  R.  306.] 


^^^f  Frost  v.  Eyles  and  Jaqites. 

Fth,  9th.  "^     ^' 

It  ii  not  Be.  VfOTFON  to  fet  aCde   proceedings  for  irregularity,    the 
ceflirytoadd  name  of  the  Filazer  tiot  being  on  a  common  capias.     But 

the  filazer  to  the  court  held  the  proceedings  regular,  the  addition  of  the  Fi- 
lazer's  name  not  being  neceflary. 

Rule  difcharged  with  cofts. 

Bond^  Serjt.  for  the  plaintiff,  and  Adair^  Serjt.  for  the  de» 
fendant. 


a  commoB 


rmfi^f,  Anderson  v.  Hayman. 

Ftk.  lotlu 

Atndefmaa  TT^^  plaintiff  was  a  woollen  draper  in  London^   and  em- 
^liwi  ployed  one  Biffin  as  a  rider,  to  receive  orders  from  his 

ithe*feque*ft  cuftomcrs  in  the  country.  The  defendant  meeting  with  Biffin 
and  oa  the  at  Deal^  defired  him  to  write  to  the  plaintiff,  requeftirig  him  to 
who  fays,  *  fupply  thc  dcfendant*s  fon,  (who  traded  to  the  Weft  Indies^) 
'wtw^*/  with  whatever  goods  he  might  want,  on  A//,  the  defendants 
^lUbiUuKd  credit^  and  at  the  fame  time  faid,  "  Ufe  my  fon  well,  charge 
mrn^u'  **  ^^"^  ^5  ^°^  ^5  poiEble,  and  /  tvill  ie  bound  for  the  payment  of 
momtjfajfir  «  tie  money  as  far  as  800/.  or  loooV."  Biffin  accordingly 
icx)o/.**»  wrote  to  the  plaintiff  the  following  letter,  ««  Mr.  Hayman  of 
mifeo^fS.  "  ^^*'  *^^^  ^^y®  ^'^  fon  will  call  on  you  and  leave  orders, 
aot being  ia  <f  and  he  has  promifed  me  to  fee  you  paid,  if  it  amounts  to 
wM  bf^  **  1000/.  5  Mr.  IVil/iam  Pitches  was  alfo  prcfcnt  as  a  witnefs.'* 
tews  of  fttod^  if  it  afpcv  tbu  credit  wai  sl?ea  to  ^  M  well  M  £• 


&. 
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•«  N.B.  If  deal  for  1 2  months  credit,  and  pay  in  6  or  8  months,      1789. 
••  expe£ls  difcount  in  proportion."     Soon  after  the  fon  received 


goods  from  the  plaintiff  to  the  amount  of  800  A,  which  were  de-  Andkesoji 
livered  to  him   in  confequence  of  the  abovementioned  order  Havmah* 
from  the  father.     The  fon  was  debited  in  the  plaintiff's  books» 
and  being  applied  to  for  payment,  wrote  an  anfwer  to  the  plain- 
dflf  a^  follows : 

«•  Your  favor  of  the  27th  pad  has  been  forwarded  to  mc 
**  from  OJlend  by  my  clerk,  in  anfwer  to  which,  I  can  only  fay, 
^  that  I  underdood  your  credit  for  the  goods  was  1 2  months, 
<«  which  was  alfo  mentioned  by  your  rider  to  my  father,  IJball 
«•  at  this  ratey  make  jou  remittances  for  the  difftrent parcels  as  they 
^<   come  due,  and  remain,  ^c. 

*'  Tho.  Haymarif  jun.*' 
He  afterwards  became  a  bankrupt,  and  this  a£lion  was  brought 
againft  the  father,  to  recover  the  value  of  the  goods. 

The  declaration  contained  feven  counts  ;  the  firft  was  on  an 
agreement  by  the  defendant  to  pay,  &c.  in  confideration  that 
the  plaintiff  would  fell  the  goods  to  his  fun.  2d.  Quantum 
valebant*  3d.  Goods  fold  and  delivered  to  the  fon  at  the  re- 
<}ueft  of  tlie  defendant.  4th.  ^antum  meruit.  5th.  Monejf 
paid  to  the  ufe  of  the  defendant.  6th.  Goods  fold  and  delivered 
to  the  fon,  on  a  promife  by  the  defendant,  to  fee  the  plaintiff 
faid^  to  the  amount  of  800  /.  7th.  Same  promife  on  a  quantum 
meruit* 

Plea  general  iffue.  Mr.  Juftice  Heath,  who  tried  the  caufe, 
dire£led  the  jury  to  confider,  whether  the  plaintiff  gave  credit  to 
the  defendant  alone,  or  to  him  together  with  his  fon  ;  that  in  the 
former  cafe,  they  (hould  find  a  verdi£l  for  the  plaintiff;  in  the 
latter,  for  the  defendant ;  being  of  opinion,  that  if  any  credit 
was  given  to  the  fon,  the  promife  of  the  defendant,  not  being  in 
writing,  was  void  by  the  ftatute  of  frauds.  A  verdi^  was  found 
for  the  defendant. 

A  rule  was  obtained  to  (hew  caufe,  why  this  verdi£l  Ihould 
not  be  fet  afide,  and  a  new  trial  granted. 

Againd  this  rule,  Botid,  Serjt.  relied  on  the  cafe  of  Mat/on  r« 
Wharam,  2  Term  Rep.  B.  R.  80. 

On  behalf  of  the  rule,  Le  Blanc  and  Runnington,  Seijts.  faid 
that  in  Matfon  v.  Wharam,  the  undertaking  was  collateral^ 
but  here  it  was  dire£l,  the  original  credit  being  given  to  the 
defendant ;  ax)d  cited  the  cafe^  of  Birimyr  v.  Darnell,  i  Sali*  27. 

10  and 


v.^^ 
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1789.     ^^d  Mowbrey  v,  Cunningham^   mentioned  in   Jones  v.    Cowper^ 
■  Cowp.  228. 

•Ahd£«iok       jjm  tijc  court  werfe  clearly  of  opinion,  that  this  promifc  not 
Hatm Air.   being  in  writing,  was  void  by  the  ftatute  of  frauds,  as  it  appeared 
from  the  evidence  of  the  letter  of  Hayman  the  younger,  that 
credit  was  given  to  him^  as  well  as  to  the  defendant. 

Rule  difcharged« 


Griffin  v.  Eyles,  Warden  of  the  Fleet. 

An  attorney 

hUbiUof^  TpHE  plaintiff  having  in  Michaelmas  term  lad  recovered 
cofti»on  judgment  againft  the  defendant  for  252/.  5/.  5^.  in  an 

ky^tbe  Ac-  ^GLxovi  of  debt  for  the  cfcape  of  one  Jaques^  (a  prifoner  charged  in 
liff  under  an  execution  at  the  fuit  of  the  plaintiff,)  fucd  out  ^ifi.fa.  direfted  to 

execution  on     .^.^-^  ••,  ,  1  1 

•judgment  the  (heriff  of  o^rr^;;,  who  made  a  levy,  to  that  amount,  on  the 
ki^^'cr^'t  ^  defendant's  goods.  Soon  after,  the  defendant  gave  notice  to  the 
and  is  e»>  Oicriff,  to  retain  the  money  levied,  dating  that  he  fliould  make 
hVaiJ*otei*  ^^  application  to  the  court  to  fct  afide  the  proceedings  for  irre- 
to  him,  not-  gularity,  /  On  the  receipt  of  this  notice,  the  flieriff  refufed  to 
cbeAeriff"'  P^y  the  moncy  to  the  plaintiff^s  attorney,  who  demanded  it.  In 
ticefro  "h"  ^^"^^^^^"^6  of  which,  the  attorney  obtained  a  rule  to  (hew 
party  againft  caufc,  why  the  flieriff  fliould  not  pay  to  him  the  money  in  quef- 
eaecuiion*  ^loii^  with  intcrcft,  from  the  time  it  was  levied,  on  an  affidavit, 
MTuedtore-  which  ftatcd,  amongft  other  things,  that  the  whole  fiim  was  due 
■ey  in  hit  to  him  for  his  bill  of  cods,  as  attorney  for  the  plaintiff;  viz,  part 
Sa«  the"^  for  the  debt,  for  which  Jaques  was  taken  in  execution,  (which  was 
court  would  the  amount  of  cods  taxed  in  an  a£lian  brought  hj ,  Jaques  againd 
<eta)idc\he^  the  prcfcnt  plaintiff  in  the  Exchequer)  and  the  remainder  for  the 
judgment  for  cpds  taxed  in  the  aftion  in  this  court  againd  Eyles  for  the  efcape 

jrregulanty;  o  v  f 

andnotvkith-  OI  'jaques^ 

2»^ef  hat  Againd  the  rule  jidair  and  Runningion,  Serjts.  urged,  that  the 
Beenflruck  flieriff  had  done  right  in  retaining  the  money,  becaufe  a  docquet 
ci;«5t,  be-  ^^^  ^^^^  druck  againd  the  plaintiff,  who  softer  he  recovered  judg^ 
coming  a      mcnt,  became  a  bankrupt, 

•  BonJ^  Serjt.  in  fupport  of  the  rule,  relied  on  the  cafes  of  Tur- 

,     win  r.  Gib/on,  3  AtL  720.  and  JTe/ch  v.  Ho/e,  Doug/.  226  *. 
J790.J  On  the  authority  of  thefe  cafes,  particularly  of  the  lad,  the 

court,  after  confideration,  made  the 

Rule  abfolute  with  codsj^. 
leaving  out  that  part  which  refpe£led  intered  for  the  money ; 
and  faid,  that  the  circumdancc  of  the  docquet  being 
ftruckj  was  immateriaU 
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1789. 


Bakek  v.  Newman.  7uef<iay,    ■ 

Feh.ioxiu 

^^N    the   third  of  February  in   this  term,    Lawrence   Scrjt.  jj^e  plains 

moved  for  a  rule  to  fliew  caufe,  why  judgment  as  in  cafe  ^^^^"^^ 

<iS  a  nonfuit,  (hould  not  be  entered,  on  an  affidavit,  ftating  that  term,  nest 

iffuc  was  joined  in  Michaelmas  term  lad,  and  that  the  plaintiflF  J^hichViTae 

had  not  proceeded  to  trial.     On  a  fubfequcnt  day,  Jdair  Serjt*  "J®^^;;^ 

fliewed  for  caufe  an  affidavit  on  the  part  of  the  plaintiff,  dating,  f^^ 

that  iffue  was  in  faQ  joined  on  the  7th  of  December^  in  Michaelmar 

vacation,  and  that  a  note  dated  the  25  th  of  January  had  been 

fent  to  the  defendant's  attorney,  purporting  that  the  plaintiflF 

could  not  proceed  to  trial,  on  account  of  the  abfence  of  fome  of 

his  vjritnclTes.     On  this  day  the  court  faid  the  application  was 

premature,  {a)  as  the  plaintiff  had  the  whole  of  the  term,  next 

after  that  in  which  iflue  was  joined,  to  proceed  to  trial  in,  and 

therefore 

Difcharged  the  rule  with  cofts  [h).  ' 

(d)  Tkere  were  other  days  apipolnted  for  fittings  in  the  term,  after  the  3d  of  Fthmmrym 
S^uarej  Whether  the  defendant  would  not  have  been  entitled  to  judgment,  at  in  cafe  of  a 
soofuic,  if  he  had  waited  till  the  end  of  the  term  btfore  he  made  his  motion  ? 

(*)  [See  Frampton  \nPayni,  ante,  p.  65.  and  }y9ulfe  t.  SboUs,  poft.  p.  a&i.J 


D 


FOLLIOTT   V.    OCDEN.  ^•r/a^w' 

Feh*  lodi. 

EBT  on  bond,  dated  New  Torh^   OEiober  lo,  1769,  for  ^andi?. 
4000/.  of  current  nwney  of  the  province  of  New  Tork  hcinginh*- 
in  North  America^   being   2250/.  of  lawful  money  of  Great  the  United 

Plea,  after  Oy^r  (by  which  it  appeared  that  the  defendant,  while  thofe 

one  Richard  Morris^  and  Lewis  Morris  were  jointly  and  feverally  colonietof 

bound)   ift.  Richard  and  Lewis  Morris  folverunt poft  diem.     2d.  ^^**'  ^^'- 

'Dticndznt /oJvit  pofl  diem.     4th.  That  at  the  time  of  making  the  fore' the  war 

faid  writing  obligatory,    the  plaintiflF,   Richard  Morris,  Lewis  ^JJJ^'^ib 

Morris,   and   the  defendant,    were   feverally  and  refpeftively  tw..  coun- 

perfons  refiding  within  the  United  States  of  America^  and  con-  rcut«ab«Ja 

to  A.  Dur- 
ing the  war,  after  the  declaration  of  independence  by  the  Congreff,  both  parties  are  attainted,  tbetr 
-property  confifcared,  and  vefted  in  the  refpeftife  Statet,  of  which  they  were  inhabitants,  by  the  legi- 
slative a£ls  of  thofe  States,  and  a  fund  provided  for  payment  of  the  debts  of  ^.  [The  court  of  C.  P. 
held  that]  A.  way  maintain  an  a&ion  on  the  bend  a^ainfl  B.  in  England,  That  the  feveral  adls  of 
at'aindcr  and  confifcation,  as  pafTed  by  Sovereign  Indeperdent  States^  did  not  difable  A,  from  foing, 
Qor  exempt  B*  /mm  being  fued  in  England.  An6  that  it  was  not  a  good  plea  in  bar  of  an  a^ion  at 
law,  that  an  ample  fund  was  provided  out  of  the  tfk€t%  of  B.  in  America^  for  the  payn)<pt  of  hit  dabtt 
fo  which  yf.  migbt  and  owght  to  have  re(V>»ted,  and  been  paid,  though  ihh  might  be  a  ground  for  relief 
\u  e^uizj.     [dec  the  aotr  at  the  caU  of  ilxis  ««ie>  p.  136.]  * 

tinued 
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1789;      tinued  fo,  &c.  till  after  the  22d  of  08ober  1779;    that  on  that 
■         .i.^    daJT)  the  faid  fum  of  moneys  &c.  being  due  and  unpaid,  &c.  and 
FoLLioTT   the  plaintiff  then  refiding  at  New  JTork,  then  being  one  of  the 
Ogoik,    United  States  of  America^  by  a  law  of  the  (late  of  New  Tbrk, 
he  was  i/>fo  fa^o  attainted  of  the  offence  ofadhereing  to  the  enemies 
of  the  faid  Jtate  of  New  Yorh^  ani  all  and  fingular  the  eflate^ 
htb  real  and  perfonaly   held  or  claimed  by  him,  on  the  2  2d  of 
OHoher  1 779  vrzs  forfeited  to,  and  vefled  in  the  people  of  New  Yorh^ 
which  faid  law  of  the  faid  (late  of  New  York,  from  thenceforth 
hitherto  hath  been,  and  (till  is,  in  full  force  and  efl^d,  and  that 
the  faid  writing  obligatory,  and  all  the  money  due  thereon,  be- 
came and  was,  and  from  thenceforth  hitherto  hath  remained 
and  continued,  and  ftill  is  forfeited  to^  and  vefled  in  the  people  of 
the  faid flate  of  New  Yfirk,  &c. 

4th.  That  at  the  time  of  the  making  the  faid  writing 
obligatory,  the  abovementioned  parties  were  refidcnt  within  the 
United  States  of  America^  that  the  defendant  was  bound  only 
as  a  furety  for  the  faid  Richard  and  Lewis  Morris ;  that  the 
defendant,  at  the  faid  time,  isfc,  was  refident  in  the  ftate  of 
New  J^fiy,  then  being  one  of  the  United  States  of  America,  and 
in  poffeiBon  of  real  and  perfonal  property,  more  than  fuffcient  ta 
pay  the  faid  fum  of  4000/.  and  his  other  debts;  -that  on  the 
ad  of  January  l^^9^  being  fo  pofleffed,  £3^^.  he  wzs  attainted 
according  to  the  laws  and  flatutes  of  the  faid  fate  of  New  Jcrfey^ 
of  adhering  to  the  enemies  of  the  faid  ftate,  and  thereby  all  his 
real  and  perfonal  efiate^  within  the  faid  ftate  of  New  Jtrfey^  was 
forfeited  to,  and  vefled  in^  the  faid  flate  of  New  Jerfey  for  ever  ; 
that  it  was  provided  by  the  faid' ftate  of  New  Jerfey,  that  the 
property  of  the  defendant  fo  forfeited  to  and  veiled  in  the  faid 
ftate,  was  in  the  firft  place  made  liable  to  the  payment  of  all  his 
debts,  and  demands  againft  him ;  that  in  confequence  of  his 
attainder,  all  his  property  was  feized,  which  at  the  time  of  the 
feizure  was  more  than  ftifficient  to  pay  the  faid  fum  of  4000/,  and 
all  his  other  debts ;  that  after  his  attainder,  the  plaintiff  was 
at  liberty  to  make,  and  might  have  made  demand  of  the  ftate  of 
New  Jerfey,  of  the  faid  fum  of  money  due  to  him  upon  the  faid 
writing  obligatory,  againft  the  real  and  perfonal  eftates  of  the 
'  defendant  fo  forfeited,  &c.  and  might  have  been  paid  there- 
out. 

5th.  To  the  fame  effeft  as  the  4th,  but  reciting  more  par- 
ticularly the  feveral  a£l$  of  attainder  and  confifcation  paffed  by 

the 
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the  ftatc  of  New  Jerfey^  againft  the  defendant,  and  that  the      1789. 
plaintiff  might  and  ought  to  have  demanded  payment  of  the  bond  * 

\  1  n.  o  POLMOTT 

from  that  (late,  &c.  v. 

Replication.— Iffue  tendered  on  the  ift  and  2d  pleas.  To  Ocdix. 
the  3d  plea,  that  at  the  time  of  making  the  faid  fuppofcd  law 
of  the  ftatc  of  New  Tork^  in  that  plea  mentioned,  the  faid  ftatc 
was  not  one  of  the  United  States  of  Amtrica^  but  was  one  of  his 
Majeflfs  colonies  in  America^  then  in  open  rebellion  againft  his  Ma- 
jcfty,  lie*    General  demurrer  to  the  4th  and  5th  pleas. 

Rejoinder*— Iflue  joined  oh  the  ift  and  2d  pleas.  To  the 
3d,  replication,  that  before  the  making  of  the  faid  law  of  the 
ftatc  of  New  ITort,  in  the  3d  plea  mentioned,  to  wit,  on  the 
4thof  y»^  l^^6i  the  feveral  colonies  in  -^w^r/Va  (mentioning 
theni  all  by  name,  and  among  them  Nc'w  Tork  and  New  Jerfey) 
feparated  themfelves  from  the  government  and  crown  of  Great 
Britain^  and  united  themfelves  together,  and  were  by  the  people 
of  the  faid  refpe£live  colonies  in  congrefs,  declared  and  made 
free  and  independent  ftates,  by  the  name  and  ftyle  of  the  United 
States  of  America^  and  to  have  full  power  to  do  all  a5fs 
and  things^  which  independent  flat es  cf  right  may  do;  that  oa 
the  3d  oi  September  1783,  by  the  dcfiniti\e  treaty  of  peace  and 
fricndftiip,  made  and  figned  at  Paris  on  that  day,  between  his 
Majefty  and  fhe  faid  United  States  of  America^  his  Majefty 
acknowledged  the  fait!  United  States  of  America^  to  be  free, 
fovereign,  and  independent  itatcs,  and  treated  with  them  as  fuch  ; 
and  by  the  faid  treaty,  the  feveral  laws  which  had  been  made 
and  pafled  by  the  legiilatures  of  the  faid  refpe£live  ftates,  after 
their  declaration  of  independence,  for  the  confifcation  of  the 
property  of  perjons  within  the  faid  refpefUve  ftates,  wefe  recog^ 
fiized  and  admitted  to  be  valid;  and  that  before  the  making  of 
the  faid  law  of  the  ftate  of  New  Torky  to  wit,  on  the  4th  of 
July  1776,  and  from  thence  continually  hitherto,  the  faid 
United  States  became,  and  were  divided  from  his  Majcfty's  domi- 
nion and  government,  and  abfolutcly  independent  thereof;  and 
that  long  before,  and  at  the  time  of  making  the  faid  law  of  the 
faid  ftate  of  New  Tork,  and  from  thence  hitherto,  the  people 
cf  the  faid  ftate  have  exercifed^  and  ftill  do  exercife,  fovereignty, 
legiflation,  and  government,  witliin  the  faid  ftate  of  New  JTori, 
feparate  and  diftinft  from  the  legiflation  and  government  of 
Great  Britain,  and  that  the  faid  law  of  the  faid  ftatc  of  New 

Tori, 
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1789.     y^rtj  from  the  time  of  the  making  thereof,  hitherto  hath  hctti 
"  and  ftill  is  in  full  force  and  effed,  &c. 

toL-LjoTT       Joinder  in  demurrer  to  the  4th  and  5th  pleas,  &€• 
OcD£N»        Surrejoipder. — That  by  the  treaty  of  peace,  the  faid  feverat 
laws,  8ct.  were  ^ot  recognized  and  admitted  to  be  valid^  &c. 

Rebutter* — That  by  the  firft  article  of  the  treaty,  his  Bri- 
iatwic  Majefty  acknowledges  the  faid  United  States  to  be  frec^ 
Sovereign,  and  independent  dates,  and  treats  with  them  as  fuch  t 
that  by  the  5th  article  of  the  treaty,  it  was  agreed  between 
his  Majefty  and  the  United  States  of  America^  that  the  congrefs 
ihould  earneftly  recommend  it  to  the  legiflatures  of  the  refpeAive 
Hates,  to  provide  for  the  reilitution  of  all  e(late$,  rights,  and 
properties,  which  had  been  confifcated,  belonging  to  real  Briii/b 
fubje£ts,  and  alfo  the  eftateK,  rights,  and  properties  of  perfons 
refident  in  diftrifts  in  the  poflcflion  of  his  Majefty's  arms,  and 
Virho  had  not  borne  arms  againft  the  faid  United  States  -,  and  that 
ferfons  of  any  other  defcription,  (hould  have  free  liberty  to  go 
to  any  par(  of  any  of  the  thirteen  United  States,  and  therein 
temain  twelve  months  unmolefted  in  their  endeavdurs  to  obtain 
reftitution  of  fuch  of  their  ellates,  righrs,  and  properties,  as 
tnight  have  been  confifcated;  that  congrefs  (hould  alfo  re«»» 
commend  to  the  fevcral  ftates,  a  re-confideratlon  and  reviGon  of 
a£ls  and  laws,  &c.  and  (hould  alfo  earneftly  recommend  to  the 
ftates,  that  the  fevetal  eftates,  rights,  and  properties  of  fUch  laft- 
mentioned  perfons,  (hould  be  reftored  to  them,  they  refunding 
to  any  perfons,  who  might  be  then,  at  the  time  of  making  thd 
faid  treaty,  in  poflcflion,  the  botii  fide  price  (where  any  had 
been  given)  which  fuch  perfons  might  have  paid  ih  purchafing 
the  faid  eftates,  rights,  or  properties,  fince  the  confifcation,  &Ci 
and  that  no  perfons  who  then  had  atiy  intereft  in  confifcated 
lands,  cither  by  debts  or  otherwife,  Jbould  meet  with  ar^y  impedi-^ 
tnent  in  the  profccution  of  their  juft  rights^  that  the  plaintifl^  at 
the  time  of  making  the  faid  law  of  the  ftate  of  Neiv  Tork^  and  of 
the  figning  the  definitive  treaty,  was  refident  in  a  diftrift  in  the 
poflcflion  of  his  Majefty's  arms,  within  the  ftate  of  New  Tori, 
and  had  not  borne  arms  againft  the  faid  United  States ;  and  alfo 
that  by  the  fixth  article  of  the  treaty,  it  ^as  agreed,  that  there 
fliould  be  no  future  confifcations  made,  nor  any  profecutions 
commenced  againft  any  perfon,  by  rcafon  of  the  part  which  he 
might  have  taken  in  the  then  war,  and  that  ffo  per/on  pould 
Jvfer  any  future  lofs^  cither  in  his  perfon,  liberty,  or  property^ 

and 
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and  that  thofe  who  might  be  in  confinement  on  fuch  charges^     ^1^9* 
at  the  time  of  the  ratification  of  the  treaty,  fliould  be  imme* 
diatcly  fet  at  liberty,  and  the  profecutions  fo  commenced  (hould 
be  difcontinucd,  i^c.  Oodik. 

General  demurrer  to  the  rebutter,  and  joinder  in  demurred 

Thiscaufe  was  argued  in  Eafier  term  1788,  by  Watfon^  Scrjt* 
for  the  plaintiff,  and  Lt  Blanc ^  Serjt.  for  the  defendant,  and  a  fe-^ 
Gond  time  in  the  prefcnt  term,  by  Lawrence^  Serjt.  for  the  plain* 
tiff,  and  Adair^  Serjt.  for  the  defendant.  The  arguments  on  the 
part  of  the  plaintiff  were,  in  fubflance,  as  follow. 

The  two  material  queftions  which  arife  on  thefe  pleadings  arCy 
I.  Whether,  under  the  circumdances  of  this  cafe,  the  plaintiff 
had  a  right  to  fue  ?  2.  Whether,  under  thofe  circumftances,  the 
defendant  was  liable  to  be  fued,  in  England^  on  a  bond  made  in 
America  ? 

The  firft  queftion  may  be  refolved,  by  confidcring  the  effefl  of 
die  acl  of  attainder  and  confifcarion,  paffcd  againft  the  plaintiff 
by  the  ftate  of  New  Tork;  the  fecond,  by  confideiing  the  ef- 
fca  of  the  like  a£l»  of  the  ftate  of  Ne^  J^^fiji  paffcd  againft 
the  defendant.  Now  thefe  a£ls,  having  been  made  by  perfons, 
who,  at  the  time  of  making  them,  were  fubje£ls  in  open  rebel- 
lion, muft  hare  been  at  that  time  void.  If  they  were  al« 
h)wed  to  be  valid,  it  would  follow,  that  the  a£ls  of  rebels  are 
•  binding,  in  proportion  to  the  violence  of  their  rebellion.  Laws 
can  only  bind  thofe  who  are  fubje£l  to  them ;  but  no  one  can 
be  legally  fuhjcft  to  the  ads  of  rebels.  Although  in  this 
country,  the  proteflorftiip  of  Cr$mwe/i  continued  many  years 
in  poffef&on  of  fovercign  authority,  yet  it  was  neceffary, 
at  the  reftoration,  to  pafs  a  law  (a)  exprefsly  to  confirm  fuch 
proceedings  of  the  commonwealth,  as  were  thought  proper  to 
be  confirmed,  all  others  being  void,  having  been  made  by  re* 
hels.  An  ufurpcd  power  can  make  no  valid  laws,  as  long  as 
efforts  are  made  to  reduce  thofe  who  ufurp  it  to  obedience. 
Continued  efforts  were  made  by  Great  Britain  to  bring  America 
to  fubmiffion,  long  after  the  ads  in  queftion  were  paffed.  It 
is  laid  down  by  Puffendorf  {h\  that  «« if  the  conftitution  of  a 
**  ftate  be  altexed  by  an  unjuft  rebellion,  the  liberty  thus 
*«  ufurped,  continues  fo  long  unlawful,  as  the  rightful  prince 
*'  ihall  labour  to  reduce  the  rebels  to  obedience,  or  at  leaft, 
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ij8g,     *^  (hall  by  folemn  declaration  protcft,  and  prcfcrvc  his  right 
■  I  •*  over  them/'      The  defendant  docs  not,  indeed,  in  his  re* 

JoiLxoTT  joinder,  infift  on  the  fovereign  authority  of  the  flate  of  New 
OcDiN.  Torkf  at  the  time  of  pafiing  the  law  againfl:  the  plaintiff,  but 
relies  on  the  fubfequent  treaty  of  peace  to  confirm  that,  toge> 
ther  with  the  other  laws  of  attainder  and  confifcation*  But 
the  treaty  could  not  have  this  effcft.  It  could  not  mean  to 
ratify  thofe  a£ts  which  were  done  by  the  Americans  in  a  ftate 
of  rebellion,  and  at  the  time  when  this  country  was  labouring  to 
reduce  them  to  obedience :  it  takes  notice  of  fuch  a£ts,  but  does 
not  imply  a  retrofpeftive  confirmation  of  them.  But  fuppofing 
the  defign  of  the  treaty  !iad  been  to  confirm  them,  yet  the  king 
had  no  fuch  power.  The  crown  cannot  ratify  a3s  of  violence^ 
without  the  confent  of  the  fubje£b,  expreffed  by  paflfmg  a  law 
for  that  purpofe.  The  fovereign  of  a  ftate  may  abandon  fuch 
of  his  fubje£ls  as  he  is  unable  to  prote£l  or  govern,  but  he  can- 
not deprive  them  of  the  legal  rights  of  that  foclety,  into  which 
they^ originally  entered:  he  cannot  force  them  to  fubmit  to  the 
authority  of  another  ftate.  Fatel,  liv.  i.  r.  i8.  /  195.  Puffen* 
dorfy  lib.  8.  c.  $,  f.  g.  So  in  the  prefcnt  cafe,  the  king  had  no 
power  to  confirm  the  attainder  of  loyal  fubjeds  of  his  govern- 
ment, made  while  they  were  under  the  protcftion  of  Great 
Britain^  to  vcft  their  property  in  the  American  ftatcs  by  ratifying 
the  confifcation  of  it,  nor  to  deprive  them  of  the  benefit  of  their 
perfonal  remedies  and  engagements.  If  this  bond,  therefore,  had 
been  a£lually  fcized  by  the  people  of  New  T$rk^  it  could  not  have 
been  contended,  that  the  plaintifi^s  right  of  a£lion  was  taken 
away  by  the  feizurc  made,  flagrante  telh,  and  before  any  ac- 
knowledgment of  the  iawfulnefs  of  the  power  making  it :  but 
as  the  bond  was  not  feized,  as  it  was  never  divefted  out  of  him, 
and  as  he  is  ftill  poftefied  of  it,  clearly  no  principle  of  law  can 
prevent  his  fuing  upon  it  in  England.  He  could  not  have 
brought  an  a£lion  in  America^  being  there  profcribed,  and 
therefore  had  not  his  choice  of  a  double  remedy.  But  ad« 
mitting  the  legality  of  the  proceedings  againft  the  plaintiff,  the 
defendant  cannot  take  advantage  of  the  criminal  laws  of  a  fo- 
reign country.  A  mere  aflignment  of  property  might  be  ac- 
knowledged, but  the  vindiflive  afis  of  one  ftate,  cannot  be  en- 
forced in  another;  it  being  a  principle  of  the  law  of  nations, 
that  a  criminal  can  only  be  puniftied  by  that  ftate,  whofe  laws 
he  has  offended.     Vatel.  liv.  i.  c.  19./.  232.    But  if  this  plea 

were 
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were  tillowedi  of  the  difabillty  of  the  plaintiff  to  bring  the  ac*      1 7894 
tion,  offences  committed  by  him  in  America  would  be  puniflied  ■* 

in  Eng/anJ.  fo..t..oTr 

The  fecond  quedidn  may  be  anft^rercd  by  examining  whether  Ocdin, 
the  defendant  can  avoid  the  plaintiff's  demand,  by  pleading  his 
own  attaindery  and  the  confifcation  of  his  property.  At  the 
time  when  the  contract  was  madc^  the  plaintiff  had  a  right  of 
a£lion:  this  right  was  perfonal  and  tranfitory,  it  continued  in 
him  as  long  as  the  bond  remained  in  his  poffeflion  unfatisfied^ 
and  was  not  divefled  by  any  fitiiationj  in  which  the  property  of 
the  defendant  was  placed.  The  plaintiff  is  not  dated,  in  this 
plea,  to  have  been  guilty  of  any  offence ;  the  defendant  relies 
on  his  own  treafon  again  ft  the  ft  ate  of  New  Jerfey,  Now  ad- 
mitting his  attainder  and  the  con fifca tion  of  his  efie£ls  to  be  le« 
gal^  the  obje£l  of  thofe  a£ls  was  punifhm^nt,  not  reward,  to 
diftrefs,  rather  than  to  favour.  They  did  not  mean  to  prevent 
a  creditor  from  bringing  a  perfonal  adlion,  or  to  deftroy  any 
contract  made  by  him  with  the  defendant.  Care  was  taken 
in  the  firft  place,  that  his  debts  ftiould  be  paid,  but  if  he  ht 
fuffered  to  avail  himfelf  of  this  defence,  the  defign  of  thefe 
laws  of  Nev)  Jtrfey  will  be  inverted  \  the  debtor  will  receive 
the  benefit  of  them  by  avoiding  the  payment  of  a  juft  debt,  and 
the  creditor  will  be  deprived  of  a  provifion,  exprefsly  made  in 
his  favour.  A  profcribed  American  is  not  eiltitled  to  greater  pri« 
vileges  than  any  other  Britl/h  fubje£^.  There  is  no  ground  in 
the  law  of  England^  to  exempt  an  attainted  perfon  from  his  en^ 
gagements;  though  he  be  legally  dead  to  every  other  purpofc^ 
he  is  alive  to  that  of  being  fued,  and  may  be  ferved  with  procefs 
for  debt  >ilrhile  in  prifon,  though  his  whole  eftate  be  confif« 
cated;  other  wife  he  would  have  a  privilege  which  the  law  iieVer 
intended;  Hawk.  P.  C.  b.  2.  c.  ^^6.  f.  ^.  A  bankrupt  forfeits 
the  whole  of  his  property,  but  would  be  liable  to  be  fued,  if  it 
were  not  for  the  provifionS  of  a  pofltivc  ftatutc.  But  the  dc-^ 
fendant  farther  inOfts,  that  his  forfeited  property  was  more; 
ihan  fufficient  to  difcharge  this»  with  his  other  debts,  and  td 
that  fund,  the  plaintiff^ might,  and  ought  to  have  teforted.  Suti- 
|)o(ing  this  to  be  true,  it  is  not  a  bar  to  the  prefent  a£lion ;  it 
fiiews  only  that  the  plaintiff  had  another  remedy,  but  does  not 
take  away  his  right  of  choofing  which  remedy  he  would  pur« 
fue:  it  can  be  no  defence  at  law,  whatever  it  may  be  id 
equity.     Banniftir  v.  Truffell^  Cro.  EJiz,  5x6,— ifi?rw/y  v.  Houl^ 
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1789.  ditchj  Andr.  /\c.^Houldttch  v.  Mi/l^  I  P,  Wms.  695. — Kempe 
V.  j/mUl^  2  Browne  11.  Wright  v.  Aw//,  in  Cane,  Jan.  23, 
1788  (tf).  But  in  faft,  the  fund  fet  apart  for  the  payment  of 
Ogdxv.  the  defendant's  debts,  was  not  folvent  to  the  plaintiff,  who  was 
profcribed.  He  brings  his  a£lion  here  to  obtain  that  fatis- 
fa£Uon  of  which  he  was  deprived  in  America,  All  circumftan- 
ces  of  hardfliip  muft  be  laid  otvt  of  the  c^e.  Both  parties  have 
been  unfortunate,  neither  delinquent.  But  if  a  queftion  could 
be  made,  Whether,  in  a  (ituation  equally  didrefsful,  a  perfon 
who  had  lent  money  (hould  lofe  it,  or  one  who  had  been  a  furety 
for  the  repayment,  (hould  recede  from  his  engagement?  it  muft 
clearly  be  decided  in  favor  of  the  lender;  every  principle  of 
juftice  requiring,  that  the  rights  of  contra£^  (hould  be  preferred 
free  from  violation. 

Lord  Loughborough  mentioned  the  cafe  of  Ramfey  v.  Macionald^ 
Fofler^s  Rep.  6i.  as  having  determined  the  point,  that  an  attainted 
perfon  is  liable  to  be  fuedin  a  civil  a£i:ion. 

On  behalf  of  the  defendant,  it  was  contended,  that  tlie 
feveral  afls  of  attainder  and  confifcation  paiTcd  in  America^  were 
liie  a£l8  of  fovereign,  independent  fiates,  and  ought  to  be 
efteemed  valid  when  brought  judicially  before  the  coiiirt.  The 
argument  drawn  from  the  previous  rebellion  of  thofe  dates, 
and  the  paflage  cited  from  Pufendorff  on  tliat  head,  is  only 
applicable  to  that  fort  of  rebellion,  in  which  the  people  take 
arms  againft  the  fovereign  for  a  redrefs  of  grievances,  but  do 
aot  feparate  from  the  (late,  and  caufe  a  di Ablution  of  govern- 
snent.  Admitting  the  authority  of  Vaiel^  that  citizens  of  a 
free  ftate  may  withdraw  themfelves,  and  of  Ptiffendorffy  that 
a  fovereign  cannot  bind  his  fubjc<fis  by  giving  up  part  of  his 
dominions;  yet,  in  this  cafe,  the  record  exprefsly  Rates,  that 
both  the  plaintiff  and  defendant  remained  inhabitants  of  the 
fefpe^ve  ftates  of  New  York  and  Niw  Jet  fey:  by  this  they 
acquiefced  in,  .and  were  amenable  to  the  laws  of  thofe  ilatea» 
So  when  the  native  of  any  foreign  country,  owing  allegiance 
tiK  another  fovereign,  re(ides  in  England^  he  acknowledges  by 
his  relidence,  a  fubmiiHon  to  Mnglifi  laws.  It  is  faid  by  (b) 
Vatelf  that  *^  When  a  nation  becomes  divided  into  two  paities 
^'  abfolutely  independent|  and  no  longe;  acknowledging  a  eom- 
*'  mon  fupcrior,  the  M^  is  diffolved,  and  the  war  between  the 
^  two  parties,  in  every  refpe£t  is  the  fame  with  a  publick  war, 
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«•  between  two  nations."  By  the  afts  of  this  country  the  I7^9* 
Anurtcans  were  defaclo  acknowledged  to  be  independent,  long 
before  the  treaty  of  peace.  In  the  year  1776,  commiflioners 
ifrere  fcnt  out  to  treat  with  them,  and  perfons  taken  in  .irms  Ocdiw. 
DFere  confidered  as  prifoners  of  war.  To  put  the  matter  beyond 
all  doubti  the  definitive  treaty  begins  with  an  acknowledg- 
ment of  antecedent  independence.  That  independence  muft  be 
dated  from  the  declaration  of  the  congrcfs ;  no  other  period  can 
be  fixed  for  its  contftiencement.  The  dates  of  America  then 
being  independent,  had  a  right  to  aiTeft,  by  their  laws,  all 
perfons  reCdent  within  them.  The  ftate  of  IJew  Tork  exerted 
that  right,  by  infli£^ing  pains  and  penalties  on  the  plaintiflF^  by 
which  they  deprived  him  of  his  civil  capacity,  and  rendered  him 
unable  to  bring  any  a£lion.  One  effedt,  among  others,  of  an 
a£l  of  attainder^  is  to  create  a  perfonal  difability  to  fue  in 
courts  of  juftice.  But  admitting  that  the  plaintiff  was  under 
no  perfonal  incapacity  to  bring  an  a£lion  in  England^  by  the 
penal  laws  of  a  foreign  (late,  yet  the  fubje£t  matter  of  this  fuit 
'  was  diverted  out  of  him,  and  abfolutely  vcfted  in  the  people  of 
iNTrtif  Torlt.  All  his  property  was  taken  from  him  by  the  a£t 
of  confifcatlon.  Mere  pofle(Iion  of  the  bond  without  the  right, 
is  not  fufiicient  to  fuppoit  an  a£lion.  If  a  bankrupt  poflefled 
of  a  bond,  brings  an  a£lion  upon  it,  pofTeflion  is  not  fufficient 
evidence  of  right ;  it  is  a  common  plea  in  bar,  that  the  right 
of  aftion  was  diverted.  The  fyrtem  of  bankrupt  law^'s^  favours 
of  a  penal  nature,  and  in  no  country  more  than  in  Holland  s 
but  the  bankrupt  laws  of  Holland  are  allowed  to  take  efFe£l  here, 
as  diverting  all  property  out  of  the  bankrupt,  and  verting  debts 
due  to  him  in  England^  in  the  curators  or  artignces  in  that  coun- 
try :  they  have  been  often  admitted  in  the  court  of  the  mayor  of 
Londsrtf  in  cafes  of  foreign  attachment,  and  were  recognized  in 
Chancery,  in  the  cafe  of  {a)  Solomons  v.  Ro/s^  1 764. 

[Lord 

(«)  StJomsKS  V.  Rsjs,  in  Cane.  26  January^  J7^4«  htf%rt  Mr.  Juftice  Batburfi,  who 
fat  for  Lord  Chancellor  Norttington,  * 

MelTrt.  Dentufo'tUit^  merchants  and  farmers  %K.  Amjierdamj  correfponded  with  Alkbatt 
Solimofuind  Hugh  Rsfs,  merchantt  in  London.  On  the  xSth  of  Decembtr  1759,  the 
DeneitfvillTS  flopped  payment)  on  the  itt  of  January  1760,  the  chamber  of  Defoiate 
Eftatet  in  Amfttrdam  took  cognizance  thereof,  and  un  the  next  day  they  were  declared 
bankrupts,  and  curators  or  afligneji  appointed  of  their  cftates  and  ef^edlt.  On  the  lolh 
6f  Dictm^er  1759,  Ro/s,  who  was  a  creditor  of  the  bankrupts' to  the  amount  of  near 
300c/.  made  an  afiadavit  of  his  debt  in  the  Mayor's  Court  of  tondon^  and  attached  their, 
inonia  in  the  hands  of  ^ficbatl  S^imontj  who  wis  their  debtor  Co  the  amount  of  i2oo/« 
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Pp.     [Lord  Loughborough  faid,  in  this  {lart  of  the  argument,  that  he 
— —       was  counfel  in  the  cafe  of  Solomons  v.  Rbfty  which  was  decided 

folcly 

On  the  8th  of  March  1760,  It'fi  obtained  judgiaent  by  default  00  the  attachment^  and 
theieupon  a  writ  of  execution  iflfued  againft  Michael  S^lomont^  who  wai  taken  in  execu- 
tiony  but  being  uiisblc  to  pay  the  iico/.  gave  Rift  his  note  payable  in  a  month;  on 
fvbich  Rojs  caufed  fatisfadion  to  be  Entered  on  the  record  of  the  jadgmeot. 

A  few  days  after,  one  ij^atl  SulomonSf  who  had  a  powTr  of  attorcey  from  the  curators 
to  ^€t  for  them  in  England^  filed  a  bill,  cnakiog  himfclf  and  the  curators  plaiotiffsy 
praying  that  the  defendlnt  Mhlael  S^emsns  aiight  account  >vith  them  for  the  tffcCtt  of 
the  bankrupts,  which  were  in  his  hand?,  might  pay  and  deliver  the  fame  over  to  Jjrael 
SJcmo/is  for  the  ufe  of  the  curators,  and  be  reflralaed  from  paying  or  dellvericg  them 
over  to  Roft. 

Mkhaei  Selomotts  then  filed  a  bill  by  way  of  interpleaderi  praying  an  injun&ion,  and 
that  he  might  be  at  liberty  to  bring  the  1  aco  /.  into  courL  This  mone)  was  accordingly 
|)aid  into  the  bank,  in  the  name  of  the  accouotant-generali  purfoant  to  an  order  of  the 
court. 

rrhe  decree  directed,  inter  attat  **  That  the  (lock  purchafed  with  the  money  paid  i;^to 

'(  the  bank,  fhould  be  transferred  to  Ifrael  So/ommsf  for  the  henefit  of  the  creditors  0/  the 

«  bankrupts y  and  that  Rcjs  (hould  deliver  up  the  note  given  by  Mr.  Mi^bael  Solomcns  for 

««  laoo  A  to  be  cancelled." 

ydUt  and  Rcitvddt  v.  Deporubicu  and  B^ril^  in  Cini     November  239  1769,  before 

Lord  Chancellor  Camdtn, 
'  The  DcneufviiliSf  merchants  at  ^mftcrdam,  (but  not  the  fame  u  thofe  mentioned  in 
the  preceding  cafe,)  on  the  3Cth  of  Ju/y  1763,  ftopped  payment*  On  the  8th  ofOffom 
her  the  plaintifFs  were  appointed  curators  of  their  eftate  and  efifeds.  At  the  time  whea 
thtD^rtetifvilles  ftopped,  and  were  declared  bankrupUi  they  wre  indebted  to  McflVs. 
Deponthieu  *nd  Co.  merch3nts  of  London^  in  1600 /•  and  MefiTrs.  B«n7  and  Texicr  were 
indebted  to  the  DereufvU/es  in  1131 /.  181.  11^.  On  the  5th  of  January  1764,  the 
Deponfbieus  uid  Co.  made  ah  affidavit  of  their  debt,  and  on  the  12th  of  that  nK>nth  at- 
tached the  monies  of  the  DemufvilUt  in  the  hands  of  Baril  and  Texler,  Pending  the 
attachment,  the  curators  filed  their  bill  againft  Depontkicu  and  Co.  and  Bard  {Texler 
l>eing  abfent)  praying,  <<  that  an  account  might  be  uken  of  all  deidings  and  tranfad^ions 
between  the  bankrupts  end  Baril  and  Texier,  that  the  balance  might  be  liquidated,  and 
paid  to  the  plaintiffs,  and  that  the  other  defendant  might  be  reftrained  by  injunfliony 
from  any  further  proceedings  again  ft  Baril  and  Texier  in  refpeft  of  the  foreign  attach- 
ment, or  any  fecUrity  given  in  confequence  thereof.'* 

It  was  decreed,  th^t  the  plaintiffs  were  entitled  to  recover  from  Baril  and  Texicr  the 
*'  fum  of  2t  3  X  /.  185.  XI  d.  being  the  balance  of  an  account  current,  tranfmitted  to  the 
^<  Dencuf'viUes  on  the  24th  of  OSiober  1764,'*  (which  the  plaintiffs  confented  to  accept 
as  the  real  balance  due,  and  to  waive  all  further  account,  and  therefoie)  "  that  it  ihould 
**  be  tefcrred  to  one  of  the  Matters,  to  compute  intereft  on  the  principal  fum  of  ax  3 1  /• 
'*  its,  XI  d.  at  4 /tr  ten!,  from  the  26th  ofOdober  1764,  and  that  a  perpttual  injunc* 
**  tion  ihould  iifoe-agayift  Drp^nttiett  and  Co.  to  reftrain  them  from  proceeding  on  the 
««  foreign  attachment." 

It  appeared  fhom  the  proofs  taken  in  the  caufe,  that  a  bankrupt's  effeds,  by  the  laws 
of  nUlandj  veft  in  the  curators  only  from  the  time  of  their  being  appointed,  and  not  by 
relation  to  \ht  time  of  committing  the  a^  of  bankruptcy. 

AW  and  another,  affignees  of  C rattan  v.  dttingham  and  Houghton ^  in  Cane.  In  /r^- 

land^  November  16,  1764. 
Crattan  a  merchant  in  London  was  indebted  to  Cotthtgham^  a  merchant  in  Ditblin 
ia  86a /•  411  i^«  and  the  liyugitiKs.  were  indcblcd  to  Grattam  in  Coo/.    Oa  the  27th 

.     .  of 
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folely  on  the  principle,  that  the  affignment  of  the  bankrupts'     1789. 
cffe£ls,  to  the  curators  of  defolate  eftates  in  Hollattdt  was 
an  aflignment  for  a  vahiable   connderation,    and   therefore 
acknowledged  in  this  country,  agreeable  to  Captain  Wi!fon*%    Og»*»«- 
cafe  in  the  Houfe  of  Lords.] 

But  fuppoGng  the  plaintiflF  not  to  be  difabled  from  fuing^ 
either  in  refpeft  of  his  pcrfon  or  his  property,  yet  the 
defendant  is  not  liable  to  be  fued  in  the  prefent  a£lion. 
Both  parties  were  rcfident  citizens  of  America^  the  con^ 
tra£^  between  them  was  made  with  a  view  to  be  executed  io 
that  country,  not  in  this.  By  a  fubfiding  law  of  the  ftate^ 
in  which  the  contra£l  was  made,  the  whole  property  of  the 
defendant  was  forfeited  to  that  {late,  fubjeft  in  the  firft  place 
to  the  payment  of  his  debts.  An  ample  and  folven(  fund  was 
provided  for  that  purpofe,  to  which  the  plaintiff  might  and 
ought  to  have  reforted  for  fatisfadion  of  his  demand.  Thi$ 
ilands  on  the  record,  admitted  by  the  demurrer.  The  people 
of  Nevj  Jerfey  were  truftecs  for  the  plaintiff  with  other  creditors^ 
this  was  an  equitable  payment  to  him,  in  equity  an  aflignment 
to  truftees  for  payment  of  debts,  being  quafi  payment.  Th^ 
plaintiflF  having  negledled  to  make  ufe  of  the  provifion  offered 
him  in  America^  is  precluded  by  his  negligence  from  having 
an  a£lion  id  England.  Befides,  the  co-obligors  are  refident  ia 
America  and  amenable  to  its  laws  *,  as  they  could  not  plead  a 
recovery  had,  nor  fue  on  an  afGgnment  made,  in  this  country^ 
neither  could  the  defendant  have  any  afiiqn  over,  againft  them* 

oxOSfober  1763,  Cotttngbam  made  tn  tSidavit  of  bis  debt,  and  commenced  zr\  adion  in 
the  Thnlftl  court  of  Dtthlin  againft  Grstian,  and  on  the  3xft  of  that  mon^li  aiucbed  ths 
inonies  due  to  him  from  the  HsugbtofiSf  in  their  hands.  On  the  2 id  of  Nt^embtr  j\)d^* 
ment  was  figned  by  default,  and  on  the  9th  of  January  1 764,  the  Hoagbtws  were  uken 
io  cxecatiofi  on  a  ea.  fa,  who,  in  order  to  procure  their  difcharge,  paid  Cuttlngbam  600 /• 
the  money  due  from  them,  and  i  /.  191.  \id%  cofls. 

Qn  the  iSth  of  O£lober  1763,  a  commiflTion  of  banlcrnpt  ifTued  againfl  Crattan  in 
Bnglandy  who  on  that  day  was  declared  a  bankrupt.  On  the  xoth  of  U.vemltrr  I763» 
his  tRt€tt  were  ailigned  to  the  plaintiff's  aHigoeet.  On  the  i6th  of  November  17649 
they  filed  a  bill  in  thti  court  of  Chancery  in  Inland^  a^ainil  Cottingbam  and  (he  Hough- 
tons,  praying,  that  an  account  might  be  taken  of  all  fuch  fums  of  money  as  had  been 
received  by  Cottingbam  from  the  Hougbtons^  for  any  debt  due  by  them  to  Crattan  before 
his  bankruptcy^  and  that  intcreft  might  be  computed  thereon  from  the  times  when  he 
received  the  lame  lefp^edtivelyi  and  that  be  might  be  deaeed  to  pay  wh«;  dio^ld  be  found 
|lue  to  the  aflignees. 

As  tnis  was  the  firilcaufeof  this  kind  ever  decided  in  Jrtlandj  the  Lord  Chancellor 
called  in  the  ifliilance  of  fcveral  of  the  judjics,  and  after  great  confideration,  with  the 
^probation  of  the  judges  yrhom  he  conO^lted,  pronounced  a  decree  in  favour  of  the 
piiintitfs,  and  ordered  Cottingbam  10  pay  them  the  money  which  he  ha4  recti ved  of  1^0 
^ougbtons. 

Boc  ice  Coekit  B^nkrvpt  Ltrv,  ?4]  and  944. 

K  3  Though 
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1780.     Though  the  plaintiff  therefore  fliould  recover  in  this  aClion,  the 
defendant  will  be  deprived  of  his  remedy  over.     But  as  the  con-* 


FotLioTT  tra£l  was  made  in  a  foreign  ftatc,  the  laws  of  that  ftate  muft  be 
Oc9cN.  the  meafure  of  jufticc  between  the  parties.  The  reafon  why  a 
bankrupt  would  be  liable  to  be  fued,  if  not  protedied  by  a  poGtive 
ftatutCi  is,  that  the  fund  arifing  from  his  efife^^s,  is  not  fufiicient  for 
the  payment  of  all  his  debts :  it  is  not  an  ample,  folvent  fund,  )ike 
that  raifed  out  of  the  forfeiture  of  the  defendant's  property :  if 
the  creditors  be  fatisfied  in  totOf  the  comhniQion  is  fet  afide.  In 
the  cafe  of  Banifter  v.  Trujell,  it  was  holden,  that  a  mere  at- 
tainder of  felony  was  no  bar  to  an  a^lion  ;  neither  is  it  con» 
tended  to  be  in  the  prefent  cafe.  An  attainder  at  common  law, 
docs  not  prevent  the  attainted  perfon  from  being  fcrvcd  with 
civil  procefs,  becaufe  no  fund  is  fet  apart  for  the  payment  of 
his  debts :  but  where  the  attainder  is  by  an  a£(  of  parliament  a 
fund  is  ufually  provided  for  that  purpofe.  In  the  cafe  of  Horn-- 
by  V.  Houlditch^  the  whole  of  the  defendant's  property  was  not 
divefted  by  lYiZ  Jlat.  7  Geo.  i.  e.  28.,  there  was  a  remaining  fund 
^o  which  the  plaintiff  might  have 'applied.  So  alfo  in  Houlditch 
V.  Mtfty  the  property  was  only  partially  taken  away :  the  au* 
thority  indeed  of  that  cafe  is  fliaken  by  the  lord  chancellor  in 
Wright  V.  Nutt^  where  his  lordlhip  alfo  held,  that  this  coun- 
try was  bound  to  take  notice  of  the  American  laws,  as  2lQ,%  of 
independent  ftates ;  that  where  a  fufficient  fund  was  provided, 
and  the  creditor  guilty  of  laches  in  not  reforting  to  that  fund, 
and  having  the  means  of  poffeflion,  had  not  made  ufe  of  thofe 
means,  that  he  ought  upon  principles  of  juftice  and  equity,  to 
be  prevented  from  purfuing  the  debtor  to  harrafs  him  with  an-, 
other  adkion.  Here  the  means  of  poffcffion  are  admitted  on  the 
record.  The  fame  aufwer  may  be  given  to  the  cafe  of  Kempe  v. 
jlntilly  in  which  the  chancellor  delivered  a  fimilar  opinion. 
Upon  the  whole  therefore,  on  the  face  of  the  pleadings,  the  plain- 
tiff is  reduced  to  this  dilemma;  he  is  either  difabled  to  fue  by 
the  matters  contained  in  the  third  plea,  and  there  is  an  end  of 
the  a£lion ;  or  his  capacity  to  fue  remaining,  it  appears  from 
the  fourth  and  fifth  pleas,  that  an  ample  fund  was  provided,  to 
which  he  might,  and  ought  to  have  reforted  for  payment  of  his 
debt,  but  to  do  which  he  of  his  own  laches  negle£led.  In  either 
cafe,  the  court  will  pronounce  judgment  for  the  defendarit. 

On  this  day,  the  following  judgment  of  the  court  was  de. 
livered  by  Lord  Loughborough. 

It  is  unneceffary  for  me  to  (late  the  pleadings  in  this  cafe  at 
Jcngth,  as  the  only  two  material  queltions  arife  on  the  third  and 

fourth 
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fourth  picas.    The  third  pica  in  fubftancc  Is,  that  the  plaintiff     fjt^, 
9ZS  attainted  by  the  ftate  of  New  Tori ;  that  all  his  eftate  and 


cffcfts  were  confifcatcd  and  forfeited  to  the  people  of  that  date,  Foiliott 
and  that  in  confcquence,  the  bond  in  queftion  and  all  the  money    06dsm« 
due  upon  it  was  forfeited  to,  and  veiled  in  theni«     Now  there  is 
no  occafion  to  enter  into  a  difcuflion  of  the  matters  contained  in 
the  replication,  rejoinder,  fur-rejoinder,  or  rebutter,  for  admit- 
ting this  aft  of  the  (late  of  New  Tork,  to  be  of  as  full  validity  as 
the  a£l  of  any  independent  (late,  which  the  defendant  contends9 
and  which  it  certainly  was,  ftill  it  cannot  operate  as  a  bar  to  the 
plaintiff's  demand  in  this  a£tion(tf).  If  it  were  a  bar,  it  muft  either 
be  in  refpeft  of  his  perfon,  as  difabled  to  fue,  or  in  refpeft  of  the 
fabje^l  matter  of  the  fuit.  It  was  admitted  in  the  argument,  that 
by  the  criminal  fentence  of  attainder,  of  one  fovereign,  independ* 
ent  ftate,  no  perfonal  difability  to  fue  in  another  was  created  ; 
but  it  was  contended,  that  the  property  of  this  bond  was  divefted 
out  of  the  pLnintiff  by  a£l  of  the  law  of  that  country,  to  which 
both  he  and  his  property  were  fubje£l.     But  if  the  penal  laws  of 
a  foreign  country  do  not  In  themfelves  import  a  perfonal  difabtUtj 
to  fue  in  this,  neither  do  they  by  divefting  the  property  of  a  per- 
fon in  thac  country,  take  away  his  right  o{  a£lion  in  Englandm 
The  fubjed  matter  of  this  aflion  being  a  bond,  it  could  only  be 
fued  for  according  to  the  laws  of  England  relating  to  bonds  ; 
foppofing  therefore  the  right  of  the  plaintiff  to  be  gone,  that 
could  not  be  fet  up  in  bar  of  the  a£lion,  which  muft  be  brought 
in  the  name  of  the  prefent  plaintiff,  whoever  might  he  in  poffe(fioi| 
of  the  bond,  (ince  a  chofe  in  aftion  is  not  affignable  at  law,  and 
the  defendant  could  not  plead  that  the  obligee  had  alBgned  it. 
I  would  even  go  farther,  and  fay,  a  right  to  recover  any  other 
fpecific  property,  fuch  as  plate,  or  jewels  in  this  country,  would 
not  be  taken  away  by  the  criminal  laws  of  another.     The  penal 
laws  of  foreign  countries  are  ftri£lly  local,  and  affe£t  nothing 
more  than  they  can  reach,  and  can  be  feized  by  virtue  of  their 
authority :  a  fugitive  who  paffes  hither,  comes  with  all  his  tran- 
fitory  rights;  he  may  recover  money  held  for  his  ufe,  ftock,  obli« 
gations,  and  the  like;  and  cannot  be  affe£ltd  in  this  country,  by 
proceedings  againft  him  in  that  which  he  has  left,  beyond  the 
limits  of  which  fuch  proceedings  do  not  extend. 

The  other  queftion  arifes  on  the. fourth  plea,  which  ftatcs> 
that  the  defendant  was  attainted  by' the  ftate  of  New  Jerfey  i 
chat  all  his  eftate  and  effefts  were  confifcated,  and  vefted  m  ths 

^  «}  [See  Uid  Kcojoo^s  opinion  mtri  on  tlut  pan  of  the  cafe,  3  Tera  Rep.  B.  R.  731-] 

K  4  people 
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1780.      people  of  that  (late,  and  in  the  firft  place  made  liable  to  the  pay- 
■  Rient  of  all  his  debts ;  that  a  fund  was  raifed  more  than  fufiicieni 

FoLLioTT  to  pay  them^  to  which  the  plaintiff  might  and  ought  to  have  rc- 
OoDitiff,  forted.  This  plea  has  the  fame  tendency  with  the  thirds  to  pre- 
vent the  plaintiff  from  recovering  ;  but  the  whole  amount  of  it 
IS  a  ground  in  equity  for  relief  againft  a  creditor,  who 
would  make  an  opprefFive  ufe  of  one  fccurity  in  preference  to 
another ;  for  I  ptrfcQly  agree  with  the  do£lrine  of  the  cafe  of 
Wright  V.  Nutt^  and  think  that  if  the  plaintiff  in  this  adion 
might  have  recovered  his  debt  out  of  the  fund  appropriated  to 
that  purpofe  in  New  Jerfey^  and  has  wilfully  omitted  fo  to  do, 
there  would  be  a  good  roafon  for  equity  to  interfere :  if  be  might 
have  recovered  the  whole,  this  adion  might  on  equitable  grounds 
be  entirely  (topped ;  if  only  a  part,  equity  would  relieve  pro 
tanto.  This  is  every  thing  except  what  it  ought  to  be,  and 
comes  as  near  as  it  could,  to  a  plea  of  payment ;  but  in  a  court 
pf  law,  nothing  (hort  of  a&ual  payment  is  good.  Upon  the 
whole  therefore,  as  the  cafe  (lands,  there  is  nothing  to  prevent 
this  court  from  giving  Judgment  for  the  plaintiff  (/i). 

(tf )  [This  judgffloit  was  affirmed  by  the 
foart  of  K.  B.  on  a  ynit  of  error,  Tnn, 
30 G.  3  "^^ermRep*  B.  Jft.  Ji6.  but  ^n 
grounds  different  from  thafc  OQ  which  the 
court  of  C.  P.  had  proceeded :  The  court  of 
K.  B.  holding  that  the  zGtt  of  con6rcaticn 
paflfed  in  the  feveral  States  of  iV.  ^Smerifa 
tfier  the  declaration  of  independence,  and 
before  the  treaty  of  peace,  by  which  ihis 
country  acknowledged  their  independence, 


were  to  be  confidered  ai  a  nuUity  in  the 
courts  of  law  here. 

The  judgment  of  the  court  pf  K.  B.  was 
affirmed  in  Dom,  Froc,  25  Feb.  1792.  See 
^  Pari,  Cafes f  (8to.)  hi,  and  the  note 
there.  See  alfo  the  cafe  of  Dudley  v.  FeUUt, 
£.  30  C  3 .  3  Term  Rep,  B.  R,  584.  where 
the  caurt  of  K.  B.  having  no  doubt  on  the 
law,  ^od  thinking  that  it  would  lead  to  im- 
proper difcullion,  would  oo.t  permit  the 
queftion  to  be  argued.} 


\The  Reporter  was  favoured  with  the  following  Cgfe^  cited  in  that 
preceding  ofYoWyoXt  tju  Ogden.] 

Wright   v.  Nutt,  and  another.     In  Chancery, 
'     January  23,  1788. 

Ineircom-  'T^HIS  was  a  motion  for  an  injunclion,  upoq  the  coming 
fcmbUng*  ^^  ®^  ^^^  anfwer  of  one  of  the  defendants,  to  reftrain  them 

thofeofthe  from  taking  out  execution  on  a  judgment  obtained  in  an  adion 
cafe*it*«nt  a  *'  l^^r     '^^  ^^^^  made  by  the  will  was  as  follows : 
good  ground      That  Sir  James  Wright^  deceafcd,  was  for  many  years  before 

f»f  relief  in  ,.i  ir  i  i  /. 

c()uicy»that  and  m  the  year  17749  and  from  thence  to  the  acknowledgment 
fuiS^!       of  the  independence   of  the  United  States  of  America^    gp- 

pronded  out  of  the  effiefit  of  the  attainted  debtor  in  America,  for  the  payment  of  hit  debt«,  to  which  the 
freditor  might  hate  reforted,  and  out  of  which  he  might  haire  been  paid.  Accordingly,  an  injun^ion 
yr^  granted  by  the  court  of  Chanoery  to  prcfcot  execution  fro^  being  taken  out  on  a  judgment  obuioed 
tt  ail  aiUoii  M  law  by  fuch  a  cieditor*    * 

fcrno^ 
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iremor  of  the  then  province  of  Georgia^   in  North  America^      i']^^* 
and  conftantly  rcfidcd  there,  till  the  troubles  in  that  country   ■ 
commenced ;    in  tlic  courfe  of  which  rcfidcnce,  he  acquired    ^^'^^'^ 
▼ery  confiderable  property  in   the    faid    province,    confilling     if u 7.7* 
of    plantations,    negroes,    cattle,    and    other  effects    00    his 
faid  plantations:  that  in  the  courfe  of  managing,  and  cultivatr 
ing  the  faid  plantation.  Sir  James  Wright  purchafed  of  Miles 
Brewtofiy    of    South   Carolina,    certain    negro    IJaves,    at    the 
price   of  8802/.  5/.  current   money  of  South   Carolina^  being 
of  the  value  of  1300/.  (lerling  or  thereabouts,  for  which  he  gave 
the  faid  Miles  Brewton  his  promifTory  note,  payable  at  a  future 
day. 

*«  That  the  difturbances  in  America^  having  foon  after  com- 
menced, and  the  perfons  who  oppofed  the  Britijh  authorityt 
having  aflumed  to  themfelvcs  the  government  of  the  faid  pro- 
vince of  Georgia^  Sir  James  IVright^  and  the  other  perfons  who 
remiined  loyal  to  Great  Britain j  were  obliged  to  fly  from  the 
faid  province-,  that  Sir  James  Wright  left  behind  him,  the 
mJioIc  of  his  property  to  a  confiderable  amount,  and  amongft 
the  reft,  the  feveral  flaves  which  he  had  purchafed  as  aforcfaidj 
that  the  perfons  who  on  that  occafion  turned  the  government^ 
^nd  eftabliQied  themfclves  in  the  province  of  Georgia^  in  the 
month  of  March^  ^ll^f  paifed  an  aft  of  aiTcmbly  in  the  ftatc 
of  Georgia^  intitled,  ^'  An  Aft  for  attainting  fuch  perfons  as  arc 
*•  therein  mentioned  of  high  treafon,  and  for  confifcating  their 
^f  eflates  both  real  and  pcrfonal,  to  the  ufe  of  that  ftatc,  for 
♦<  cftablifliiiig  boards  of  commiflioncrs  for  the  fale  of  fuch  eftateg, 
<<  and  for  other  purpofes  therein  mentioned,"  and  it  was 
thereby  enafted,  that  Sir  James  Wright,  and  115  other  perfon?, 
fhould  be  attainted,  and  adjudged  guilty  of  high  treafon,  and 
(hould  be  liable  to  the  feveral  penalties  therein  mentioned,  and 
that  all  the  land  ^nd  heritages,  debts,  goods,  and  chattels  what-r 
foever,  of  fuch  perfons  within  that  ftate,  (hould  according  to 
the  feveral  eftatcs  and  interefts,  which  the  perfons  fo  attainted 
had  therein,  be  deemed,  and  were  thereby  enafted,  and  de- 
clared to  be  in  the  real  and  aftual  pofleffion  of  the  govern- 
ment thereof,  without  any  ofBce  of  inquifition ;  and  to  the  end» 
that  all  the  eftates  of  the  perfons  thereby  attainted,  and  the  in- 
cumbrances thereon,  might  be  the  better  difcovered  and  afcer- 
tained,  and  that  the  fame  might  be  applied  to  the  ufes  of  the 
ftate,  it  was  enafted,  that  five  perfons  fliould  be  appointed  in 
sunncr  tl^erpin  mentioned,  to  aft  as  a  board  of  ^ommifBoners, 

id  for 
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1789.     ^*°'  ^^^  county,  within  the  faid  ftatc,  who  were  to  fell  all  the 
.  real  and  perfonal  eftace  of  the  ftveral  perfons  named  in  the  faid 

WiioKT  ad,  and  the  monies  arifing  by  foch  faics  were  to  be  paid  into 
tivTT*  the  treafury  of  the  faid  ftate,  and  that  all  perfons  having  any 
demands  on  the  forfeited  eftates^  were  to  lay  their  claims  before 
the  board  of  commiflioners ;  and  after  liquidating  all  fuch 
claims  on  the  faid  forfeited  eftates,  the  faid  board  of  commif- 
fionerSi  was  to  impower  the  (heriff  of  the  county,  or  any  per- 
fon  they  might  appoint,  to  fell  the  eftates  of  the  attainted  per- 
fonsj  both  real  and  perfonal,  after  giving  thirty  days,  at  Itafty 
public  notice;  and  then  to  fell  by  public  au£lion,  for  the  money 
of  that  ftatc  only,  and  ta  iht  inhabitants  being  aElually  citizens, 
and  rejidents  of  and  within  the  fame;  and  the  perfons  having  any 
claims  or  demands  on  the  eftates  of  the  attainted  perfons,  were 
to  make  the  fame  before  the  expiration  of  60  days  after  the  faffing 
of  that  aR^  or  to  kfe  their  claims:  that  poflcnion  of  all  the 
effe£ls  of  Sir  James  Wright  was  taken  under,  and  by  authority 
of  the  faid  aQ*,  that  Miles  Brewton^  being  n  citizen  or  inhabi- 
tant of  the  faid  province  of  South-Carclina,  and  a  friend  to  the 
United  States  of  America,  and  inimical  to  the  government  of 
Great  Britain^  became  entitled  to  claim,  and  be  paid  out  of  the 
^onfifcated  eftates  and  property  of  Sir  James  Wright^  the  money 
due  to  him  upon  the  faid  promifibry  note,  and  that  he  a£lually 
made  fome  claim  in  refpe£l  thereof;  but  before  any  thing  had 
been  done  towards  liquidating  the  fame,  and  in  or  about  the 
month  of  December  1778,  pofleflion  was  taken  of  the  faid  pro* 
vince  of  Georgia  by  the  king's  troops,  and  the  province  was  re- 
duced under  the  Britifh  government;  whereupon  Sir  James 
Wright  was  ordered  to  return  to  the  faid  province,  and  refume 
his  government  there,  which  he  accordingly  did :  that  upon  liis 
return  to  the  faid  province,  he  regained  pofleflion  of  his  planta- 
th)ns  and  hereditaments  within  the  faid  ftate,  but  fome  parts  of 
his  property  upon  the  faid  plantation,  had  been  fold  under  the 
authority  of  the  faid  adof  aflembly;  that  Sir  Jatnes  Wright 
continued  in  pofleflion  of  his  government  until  the  month  of 
June  1782,  during  which  time  he  continued  to  cultivate,  and 
greatly  improved  his  faid  plantation;  that  his  Majefty's  troops 
evacuated  the  faid  province  of  Georgia  in  the  month  of  Jufy 
1782,  and  in  confcquence  thereof.  Sir  James  Wright  and  the 
other  perfons,  who  had  adhered  to  the  Britiflf  intereft  in  the 
faid  province,  were  again  compelled  to  fly  from  it,  and  leave 
all  their  landed  property  and  moft  of  their  cfic6ks^  that  {^ml^ 

lime 
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dmc  before  the  eracuation  of  the  province,  the  inhabitants  in  the     1789, 
/Imeriean  int^rcft,  declared  the  province  of  Georgia  to  be  an  inde«  ■'  "■■■ 

pendent  ftate,  and  chofe  from  time  to  time  a  houfe  of  aflembly  W"'^"'' 
of  their  own,  as  the  legiflativc  body  for  the  faid  ftate,  and  by  Nott. 
an  ad  pafled  by  the  Houfe  of  AfTcmbly,  on  the  4th  day  of  May 
1782,  intitled,  <<  An  zfX  for  infliAing  penalties  on,  and  con- 
*«  fifcating  the  eftate  of  fuch  perfuns  as  are  therein  declared 
**  guilty  of  treafon,  and  for  other  purpofes  therein  mentioned, 
"  reciting  the  former  aft,  and  that  it  was  neceffary  to  carry  the 
*'  fame  into  full  execution,**  it  was  enaftcd,  that  Sir  James 
Wright^  and  many  other  perfons  therein  named,  fliould  be,  and 
were  thereby  bani/bed from  ibatjlaiefor  ever^  and  if  they  return- 
ed  to  that  ftate,  ihould  bc  guilty  of  felony  without  benefit 
of  clergy,  and  that  all  il^  efiates^  both  real  and  perfonal^  of  all 
the  faid  perfons,  with  all  debts^  duesy  and  demands  ivhatfoever^ 
dae  to  them  fhould  be  confifcated  to  the  ufe  and  benefit  of  that 
Jlate;  aa4  the  monies  to  arife  from  the  faks  which  (hould  take 
place  by  virtue  and  in  purfuance  of  that  a£^y  (hould  be  applied 
to  fuch  ufes  as  that  leglfljture  fliouUi  dired  ;  and  that  all  debts^ 
dueSy  and  demands^  due  or  owing  to  merchants^  or  others  reftd"^ 
ing  in  Great  Britain,  nvere  thereby  fequeflered^  and  the  commif" 
fioners  appointed  by  the  faid  aEl^  ivere  thereby  impowered  to  re* 
cover^  receive,  and  depofit  the  fame  in  the  treafury  of  the  faid 
flate  in  the  fame  manner  as  debts  confifcatedy  there  to  remain  for 
the  ufe  of  the  faid  ftate :  and  reciting^  that  there  were  feveral  jufl 
claims  and  demands y  nvhich  might  be  made  by  the  good  and  faithful 
citizens  of  that  ft  ate  y  and  others  of  the  United  States  of  America, 
againfl  the  efiaies  confifcated  by  that  aEiy  it  was  enaHedy  that  any 
perfons  well  affeBed  to  the  independence^  of  the  United  StmteSy  haV" 
ing  debts  owing  to  them  from  the  perfons  named  in  that  oB,  or 
who  had  any  jufl  claim  in  law  or  equityy  cgalnfl  any  of  fuch  con* 
fifcated  eftateSy  fhould  bring  his  clai?n  or  enter  his  aBion,  within 
the  fpace  of  11  months  from  pnfjtng  of  that  acfy  and  in  default 
thereof  every  fuch  perfon  fhould  be  for  ever  debarred  from  deriv^ 
ing  any  benefit  from  the  fame;  that  the  a£t  then  proceeded  to 
dire£t  the  mode,  in  which  fuch  creditors  were  to  proceed,  at 
their  option,  either  by  claim  before  the  commiflioners,  to  the 
end  that  the  legiflature  might  dire£l,  with  refpeft  to  fuch  cre- 
ditors, what  to  juftice  fhould  appertain;  or  by  zOtion  at  law,  in 
which  cafe  the  fum  recovered  by  verdifl,  was  to  be  paid  by  a  cer- 
tificated be  iC^d  by  the  governor  or  commander  in  chief,  which 
ceitificate  was  to  be  taken  in  payment  for  any  purchafe  made,  at 

the 
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1789.     *hc  fales  of  the  conGfcated  cftates;  th2t  by  other  afls  of  the  faid 

— ftatc  of  Georgia,  and  of  the  General  Congrcfs,  the  faid  Sir  Jatnes 

»^CHT  jfTright  was  rendered  hwapable  of  fuing  any  perfon  in  Georgia, 
NtTTT.  or  any  other  of  the  United  States:  that  under  the  acls  of  confif- 
catioDi  the  American  government  of  the  (late  of  Georgia  fcized 
and  took  pofleflion  of  all  the  cfl'etls  of  Sir  James  Wright,  to 
the  amount  of  80,000/.  which  were  fold  for  the  ufe  of  the 
(late;  that  fome  time  before  the  month  of  June  1782,  the  faid 
Miles  Brewton,  made  his  will,  and  thereby  appointed  Charles 
Pinkney  and  others  executors;  that  the  faid  Charles  Pinhiey  foon 
afterwards  died,  having  made  a  will,  and  thereby  appointed 
his  fon  Charles  Pinhieyy  of  Sotdth  Carolina,  and  a  member  of 
the  American  congrefs,  and  others  executors;  that  the  faid 
Miles  Brewton  in  his  life-time,  or  his  executors  after  his  death, 
not  having  (as  was  alleged)  got  any  fatisfaflion  under  the  firll 
mentioned  aft  of  affembly,  for  the  faid  promilTory  note  of  8802  /. 
5/.  out  of  the  eftate  and  efFcfts  of  Sir  James  Wright,  confifcated 
under  that  aft,  the  faid  Charles  Pinkney  the  fon,  as  pcrfonal  re- 
prefent.itivc  of  Miles  Brewton,  made  a  claim  of  the  faid  fum 
of  8802A  5/.,  with  intercft,  under  the  authority  of  the  lafl- 
mentioned  aft,  againft  the  eftate  andefFefts  of  Sir  James  Wright, 
confifcated  thereby,  and  procured  himfelf  to  be  admitted  cre- 
ditor for  the  fame;  that  the  defendant  Jofeph  Nutt,  afted  as 
9ttorn^y  for  the  faid  Charles  Pinkney,  under  a  power  of  at- 
torney for  that  purpofe,  and  afterwards  obtained  letters  of  ad- 
miniftration  from  the  prerogative  court  of  Canterbury,  of  tlie 
goods  and  chattels  of  Miles  Brewton,  limited  until  his  original 
will  (hould  be  brought  in ;  and  in  that  charafter  commenced  an 
aftion  at  law  againft  Sir  James  Wright,  upon  the  faid  promiflbry 
note,  and  got  judgment  in  fuch  aftion  by  default,  and  proceed- 
ed to  execute  a  writ  of  enquiry  of  damages,  but  before  the  faid 
Jofeph  Nutt  entered  up  final  judgment,  in  the  faid  aftion,  that 
is  to  fay,  on  the  19th  day  of  November  1785,  Sir  Jama 
Wright  died,  having  made  his  will,  and  appointed  the  plain- 
tiffs executors  thereof;  that  thereupon  the  faid  Jofeph  Nutt 
proceeded  to  revive  the  faid  aftion  againft  the  plaintiffs  hy  fcire 
facias,  to  which  the  plaintiffs  pleaded,  and  the  faid  Jofph 
Nutt  replied,  and  iffue  was  taken  thereupon;  the  caufe  was 
tried  on  the  4th  day  of  July  1786,  and  that  the  faid  Jofeph 
Nutt  recovered  a  vcrdift  againft  the  plaintiflFs.  The  bill  then 
proceeded  to  charge  feveral  fafts  to  fliew,  that  if  Miles  Bmq» 
ion,  or  the  faid  Charles  Pinkney  had  noc  obtained  (atisfaftion 

for 
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forthcfaid  debt,    out  of  the  confifcated  effefts  of  Six  James     j^g^, 
Wrightj    in   Georgia^  it  was  by  their  ivilful  default^   that  they  , 

had  mt  obtained  fuch  fatisfa3ion :    and  the  faid   Charles  Pink"    Wright 
ney  ought  to  refort  to  that  fund,  more  efpecially  as  Sir  James     Nutt« 
Wrighty  ill  his  life-time,  was,  and  the  plaintifTs,  fmce  his  death, 
were,  totally  unable  to  recover  any  of  fuch  conjifcated  effeEls i  the 
bill,  therefore,  prayed  that  the  defendants,  Jofeph  Nutt  and 
Charles  Pinkney^  might  deliver  up  the  faid  promiflbry  note  to  be 
cancelled,  or  difcharge  the  plaintiffs  from  payment  of  the  con- 
tents thereof,  as  not  being  liable  in  equity,  under  the  circum- 
ftances  of  this  cafe,  to  the  payment  thereof;  but  in  cafe  the 
court  (hould  be  of  opinion,  that  the  plaintiffs  were  ftill  liable, 
in  equity,  to  payment  of  any  part  of  the  contents  of  fuch  note, 
then,  that  it  might  be  decreed,  that  the  faid  defendants,  or  the 
faid  defendant  ChsrUs  Pinkney^  ought  in  the  firfl  place  to  feek 
fatisfa£lion  for  the  contents  of  the  faid  note,  out  of  the  confif- 
cated eftatesand  efFefts  of  the  faid  Sir  James  Wright;  and  that 
the  plaintiiFs  might  anfwer  only  fo  much  thereof  as  could  not 
then  be,  or  could  not  before  have  been  obtained,  out  of  fuch 
confifcated  eflates  and  efFedls,  and  that  an  account  might  be 
taken  for  that  purpofe,  and  the  note  be  delivered  up  upon  pay* 
ment  of  what  (hould  appear  coming  on  that  account,  and  that 
an  injunftion  might  ifTue  in  the  mean  time. 

To  this  bill  the  defendant,  Jofeph  Nutt,  put  in  his  anfwer ; 
thereby  admitted  the  feveral  a£ls  of  AfTembly,  and  proceed- 
ings towards  the  confifcation  of  the  eflates  and  efie£ts  of  Sir 
James  Wright,  in  Georgia,  and  then  ftated,  that  the  faid  Charles 
Pinhney,  the  younger,  claiming  to  be  the  perfonal  reprefenta- 
tive  of  the  faid  Miles  Brewton,  made  a  claim  of  the  faid  fum  o£ 
8802/.  5/.  South  Carolina  currency,  with  intereft,  under  the  au- 
thority of  the  lad-mentioned  aft  of  AfTenibly,  againfl  the  eftates 
and  efFefts  of  Sir  JamesWright,vr\i\c\i  were  feized  and  confifcated 
under  the  authority  of  the  faid  a£t,  but  that  he  did  not,  as  was  be- 
lieved, procure  himfelf  to  be  admitted  a  creditor  of  the  faid  Sir 
James  Wrighty  or  upon  his  faid  eflate  and  effefts,  or  obtained  any 
order  for  the  payment  of  the  faid  8802/.  5/.  currency,  or  had' 
obtained  any  fatisfa£lion  whatfoever  for  the  fame,  or  any  part 
thereof i  but  on  the  contrary,  that  fuch  claim  of  the  faid  Charles 
Pinkney  was  reje£led  by  the  commifTioners  of  claims  againft 
confifcated  eflates,  and  that  the  commifTioners  entered  minutes 
of  their  refufing  fuch  claim  in  their  bo/)k8,  in  the  following, 
words:  *'  At  a  board  of  commifGoners  of  claims  againft  the 

<'  confifcated 
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1789.     **  confifcated  eftates,  held  at  Savannah^  in  the  ftate  of  Georgia f 

"        "  on  the  19th  day  of  December  1783;    prefenty  the  Honour- 

Wn^cHT    cc  able  Brigadier  GtntrzX  M'lntojbj  prcfidcnt;  the  board  hav- 

N7TT»  «  ing  taken  into  their  confideration  an  account  preferred  by 
••  Charles  Pinkney,  Efqj  one  of  the  executors  of  Miiei  BreW' 
"  totif  Efq;  deceafed,'  by  his  attorney  James  Mdjfman^  againft 
*«  the  eftates  of  Sir  James  Wright^  for  13,200/.  South  Carolina 
'<  currency,  and  alfo  an  account  againft  the  eftates  of  John 
<«  Graham^  is^c.  are  of  opinion,  that  as  the  late  Charles  Pink* 
<*  ney  became  a  Briii/b  fubjed,  and  refided  with  them  above 
*^  two  years,  while  the  Britijb  courts  and  laws  were  open  in  thi» 
<<  ftate,  the  accounts  due  fome  years  before  the  revolution,  and 
*<  the  perfons  againft  whom  they  are  brought,  able  to  pay  themi 
^  thofe  accounts  appear  in  their  confequence  of  too  important  a 
*'  nature  for  this  board  to  determine  upon,  and  therefore  they 
^'  muft  refer  them  to  the  legiilature,  and  efpecially  as  it  ap- 
*<  pears^  the  delay  can  be  no  injury  to  the  claimant,  who  ac- 
*<  knowledges  he  may  not  be  fufficiently  informed  yet,  of  the 
«<  true  ftate  of  fome  of  the  accounts,  and  therefore  this  board 
^*  cannot  think  themfelves  at  liberty  to  make  any  provtfion  /or 
**  the  fame.'*  He  admitted,  that  he  and  Robert  Norris,  of 
Lombn,  were  the  joint  and  feveral  attomies  of  the  faid 
Charles  Pinkney,  and  that  they  aded  for  him,  under  a  power 
of  attorney,  dated  the  tOxh  day  of  May  17  84,  whereby  the 
faid  Charles  Pinkney,  cohftituted  the  defendant,  and  the  faid 
R^ert  Norris,  his  attomies  jointly  and  fcverally  for  him,  and 
in  his  name,  and  to  and  for  the  proper  ufe  and  benefit  of  the 
fsud  Miles  Brewton's  eftates  to  fue  for,  and  recover  from  the  faid 
Sir  James  Wright,  all  fuch  fum  and  fums  of  money,  as  were 
due  and  owing  from  him,  to  the  eftate  of  the  faid  Miles  Brenv^ 
4oH :  that  he  had  obtained  fuch  letters  of  adminiftration,  of  the 
goods  and  chattels  of  the  faid  Miles  Brenuton,  as  in  the  faid 
bill  mentioned,  but  that  he  had  obtained  the  fame,  as  being  ne- 
ceflary  to  enable  him  to  recover  the  faid  demand  againft  the  faid 
Sit^ames  Wright,  for  the  benefit  of  the  eftate  of  the  faid  Miles 
Brtwton^  and  apply  the  money  made  payable  thereby,  in  difcharge 
of  a  debt,  due  from  fuch  eftates  of  the  faid  Miles  Brenjoton,  to  him 
the  defendant:  and  that  when  the  faid  Clmrles  Pininey  re- 
mitted the  faid  promiflbrjr  note  to  Ae  defendadDi^^  he  direBedthe 
defendant  to  obtain  payment  thereof  from  Sir  James  Wright^ 
'ftOd  to  retain  thereout^  in  refpe^  of  the  debt  due  from  the  eftate 
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of  the  faid  Miles  Bmviony  to  the  defendant,  the  fum  of  140a/.  I789, 
fterling;  that  in  Oflober  1784  he  applied  to  Sir  James  Wright  ^^^^^^'' 
for  payment  of  his'  money  due  on  the  faid  note,  amounting  to  v. 
13,263/.  2s.  gd.  currency,  or  1894/.  14/.  9  J.  fterling;  that  in 
the  courfe  of  three  following  months  he  had  feyeral  conferences 
with  the  faid  Sir  James  Wright y  on  the  fubjed  of  the  faid  demand^ 
who  did  not  deny  the  fame  to  be  juftly  due,  but  requefted  to  have 
them  to  advife  with  his  friends  on  the  fubjeft  of  the  faid  debt, 
concerning  which  he  informed  the  defendant  he  intended  to 
apply  to  parliament  for  relief,  and  that  the  defendant  accord* 
ingly  indulged  Sir  James  Wright  with  time,  until  the  9th  of 
January^  l^%St  when  the  defendant  received  a  letter  from  Sit 
Jamis  Wright  of  that  date,  wherein  he  informed  the  defendant^ 
that,  after  having  maturely  confidered  the  fubje£t,  he  had  re« 
folved  on  applying  to  parliament,  and  if  the  defendant  thought 
proper,  he  might  commence  an  a£lion  againft  him  for  the  re- 
covery of  the  fame:  that  the  defendant  as  adminiftrator  of 
Brenuton^  accordingly  commenced  an  adion  againft  Sir  James 
Wright^  in  Jpril^  17B5,  to  which  in  June  following,  Sir  Jame^ 
Wright  pleaded  a  fliam  plea ;  but  in  the  month  of  November^ 
T785,  the  defendant  obtained  judgment  in  the  a£lion  for 
2982  /.  6  J.  2  d.  fterling ;  that  then  Sir  James  Wright  died ;  and 
proceedings  being  commenced  to  revive  the  judgment  ;^ainft  the 
plaintifis  as  his  executors,  to  which  they  pleaded,  the  caufe 
came  on  to  be  tried,  and  the  defendant  recovered  a  verdi£l,  and 
judgment  was  entered  on  the  19th  day  of  July  1786;  that 
then  the  plaintiflFs  brought  a  writ  of  error,  which  was 
ordered  to  be  non-proifed,  it  appearing,  that  on  the  defendant's 
agreeing  not  to  proceed  by  original  in  the  adion  againft  Sir 
James  Wright^  his  attorney  had  undertaken  to  bring  no  writ  of 
error:  after  which  the  defendant  applied  to  the  plaintifis,  to 
Imow  Whether  they  would  pay  the  debt,  and  on  their  refufal> 
commenced  an  a£kion  on  the  faid  judgment,  which  a£lion  wa» 
ftiil  depending.  He  admitted  that  the  confifcated  property  of 
Sir  James  Wright  had  been  fold»  and  that  by  the  a£l  of  the 
aflembly  of  Georgia^  diredions  had  been  given  for  applying  the 
produce,  in  the  firft  |dace,  in  payment  of  fuch  debts  as  (hould 
be  proved  againft  fuch  effc£ts,  to  the  fatisfadion  of  the  com- 
miffionersy  but  be  did  not  know  of  any  fteps  taken  towards 
proving  this  p^irticttbr  debt,  {ubfequent  to  ^  bcforc<n^ntioned 
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1789;     ehtfy  of  the  board  of  commiflTioners.     He  admitted  that  Chdrkr 

•  Pinhney  was  a  member  of.  the  American  Congrefs,  but  infifted 

tr.         that  he  ought,  not  with  (landing,  to  be  at  liberty  to  refort  to  the 

JfuTT*     plaintiffs  as  executors  of-  Sir  James  Wright  for  payment  of  the 

debt,  mere  efpecially  as   Sir  James  WrigU  in   his  lifetime  received 

confiderahle  fums  of  money  from  the  Briti/b  government ^  in  partfatif 

fa&ionfor  the  iofs  which  hefujlained  by  the  conffcation  of  his  property 

in-  America^ 

The  Attorney  General^  Solicitor  General^  and  Richards  on  behalf 
of  the  plaintiffs. 

The  plaintiffs  are  intitled  to  an  injun£lion,  at  lead  till  the 
coming  in  of  Pinkney^s  anfwer  ;    till  then,  it'  cannot  apptar  that 
this  demand  has  not  been  adually  fatisfied  in  America,     It  is 
flatedy  that  when  a  claim  was  made  on  the  confifcated  cilate,  the 
commiflioners  did  not  give  a  peremptory  rcfufal,  but  doubting 
whether  they  were  at  liberty  to  allow  the  debt,  referred  the 
claimants  to  another  tribunal.     Until  the  court  therefore  can 
fee,  whether  refort  was  made  to  that  tribunal,  and  if  it  were, 
what  was  the  event  of  it,  it  is  impoffible  to  fay  whether  part 
of  the  debt  has  not,  or  might  not  have  been  recovered.     In 
ofder  to  the  full  difcuIBon  of  this  queftion,  it  may  be  neceil'ary  to 
know  what  the  fituations  and  condu£l  of  Brewton  and  Pinkney 
vxTCf  as  to  whichj  Nutt  being  refident  here  can  give  nodi(lin£t 
account,  but  out  of  which,  when  explained  by  Pinknefs  anfwer, 
many  points  may  arife  material  in  the  cafe.     If  a  perfon  by 
fraud,  has  been  prevailed  upon  to  give  a  promiffory  note,  and  the 
payee  indorfes  it  over  to  another,  merely  for  the  purpofe  of 
bringing  an  aflion  upon  it,  but  ishimfelf  abroad  ;  if  the  indorfed 
brings  an  a£lion,  and  a  bill  for  an  injundlion  is  filed  againft  him^ 
and  it  (hould  appear  from  his  anfwer,  that  the  note  was  indorfed 
to  him  merely  to  enable  him  to  bring  an  a£tion,  in  that  cafe 
the  court  would  grant  an  injun£lion  till  the  anfwer  of  the  real 
defendant  came  in.     So  here,  Pinhney  is  the  real  defendant^ 
and  it  is  poffible,  that  he  may  by  his  anfwer  admit  that  he  has 
received  all  the  money,  the  claim*  having  never  been  abfolutely 
rejedled  by  the  board  of  commiiEoners.   It  is  probable  that  Pink^ 
ney  would  have  reforted  to  an  ample  fund  for  payment,  father 
than  purfue  an  infolvcnt  debtor.     Suppodng  Sir  James  Wright 
had  been  alive,  and  taken  in  execution  here,  this  would  have 
been  a  fatIsfa£lion'for  the  debt^  at  the  moment  perhaps  when 
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Pifiincy   might   hive   been   receiving    the   money   in   Georgia*      1789. 
Thou-h  the  court  Ihould  be  of  opinion,  that  Sir  Janus  Wright 
was  Jiablc  to  the  payment  of  the  debt,  yet  if  he  were  alive,  he 
ought  to  be  capable  of  being  put  in  the  fituation  in  which  P/>/i-      Nutt. 
ney  was,  with  regard  to  the  debt,  before  the  confifcation   and 
attainder-,  fo  alfo  ought  the  executors  of  Sir  James  Wrii^^ht : 
Phiknsy  ought  to  be   able  to  entitle  them   to  recover  a  (hare 
of  the   coiififcated   effeAs   in    his    (Icrad.      But   in    this    cafei 
neither  Sir  James  Wrigit^  if  he  were  alive,  nor  his  executors, 
fince  his  death,  could   be  enabled   fo  to  do  by   Pink  ^ey.     The 
town  will  infift  on    Pinkney's  recovering   all    he*    could  out   of 
thofc  effe£ls  before  he  fues  the  plaintilTs,  becaufe  if  he  does  not 
recover  himfelf,  he  cannot  enable  them  to  recover  from  that  fund 
in  America,     It  is  neceflary  therefore  to  grant  an  injunftion,  at 
Icaft  till  the  anfwcr  of  Pitikfuy  comes  in.     But  afTuming  the 
cafe  to  be,  that  a   pcrfon  rcfultnt  in  and  fubjcfl:  to  the  United 
States  of  Ameriiky  has  had  an  opportunity  of  accefs  to  an  cftate 
for  the  payment   of  his  debt,    taken   from  the  debtor  by  the 
Icgifliture  of  that  (late  to  which  he  is  fubject,  the  quedion  is, 
"Whether  fuch  perfon  fli.ill  be  permitted  to   bring  an  aclion  in 
this  country,  aj:jainl^  the   debtor  whofe   whole  property  is  fo 
taken  away,  and  refufe  to  take  that  remedy  which  the  country 
to  which  he  was  fuhje£l,  thought  proper  to  grant  him?     In  the 
cafe  of  a  bankrupt,  if  a  creditor  does  not  come  in  under  the 
commifTion,  and  the  certificate  is  obtained,  he  cariiiot  fuc  the 
bankrupt  in  another  country.     Pinkney  was  the  real  plaintiff  at 
law,  a  fubjeft  of  America^  well   aiTecled  to  the  American  dates, 
who  was  not  difablcd  from  feeking  his  remedy  in  that  country: 
this  cafe  therefore  is  different  from  that  of  [a)  Kempe  v.  Aniill^ 
where  an  aflion  at  law  was  brought  againd  Kempe  on   fimilar 
circumdances,  and   an  injunQion    refufcd,  on    the  ground  of 
Antill  being  a  loyalid,  and  unable  to  fue  in   America.     It   is 
incumbent  on  Pinhiey  to   fhew  that  he   ufcd  all  due  diligence 
to    recover   the    whole   debt  in   America^    fmcc    it    would    be 
grof^ly  unjufl,that  a  creditor  who  had  it  in  his  power  to  be  fatis- 
ficd  in  that  country,  fliould  purfue  the  unfortunate  debtor  ia 
this,    whofe    only    fault    was   his    loyalty    to    Great    BriigitK, 
Though  in  this  particular  cafe,  Nutt  made  himfelf  the  per£>«lBil 
rcprcfentativc  of  Bvewton^   yet  in  truth  he  is  only  attorney 
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1789.      for  Ttninej;    when  he    took    out    letters    of    adpniniftratiofi, 

"- lie  did  it  as  attorney,  and  afted  as  fuch.     Nutt  could  not  fuc 

^  "^    in   this   country,  \^ithout  letters  of  adminiftratioh,  which  he 
NoTT.     took  out  under  the  authority  of  Pinkmy.     The  right  of  «e- 
\  cuting  in  one  country,  a  corttra£t  made  in  another,  is  founded 

on  the  1a w  of  nations:  but  the  principle  of  the  hw  of  nations 
is  mutuality;  each  country  allows  to  the  other  the  advantages 
it  receiv>es.     But  if  any  one  eoiintry  fliould  declare,  that  pcr- 
fonal  eontraQs  made  by  foreigners  fhould  not  be  executed  within 
its  dominion,  though  the  parties  making  the  contraft  (houtd 
there  refide,  that  part  of  the  law  of  nations  would  ceafe,  with 
refpeA  to  the  country  fo  declaring*    The  maritime  law  is  adopted 
by  all  civilized  nations  who  have  any  ufe  for  it;  but  fome  there 
arc  who  refufe  to  admit  it.     The  Algerines  could  not  demand  in 
Spain  or  Portugal,  the  juftice  of  the  country  refpcfling  captives 
at  fea,  not  having  themfelves  received  the  maritime  law,  which4f 
not  mutually  bmdlng,  is  not  binding  on  either  party.     So  in  the 
prefent  cafe,  the  ftates  of  Georgia  fcize  all  the  property  of  Sir 
Jam^s  Wright,  both  real  and  perfonal,  and  though,  they  incapa- 
citate him  from  fuing  for  any  debt,  yet  they  declare  that  they 
will  fue  for  all  d<:bts  due  to  him,  and  vefl  them  in  the  publick 
ftock.     The  creditors,  therefore,    of   Sir    Jarnes   Wright,  in 
this   country,  could  not  recorer   their  debts  in  Georgia,  that 
ftate  having  declared  that  they  would  apply  thofe  debts  which 
were  owing  to  perfons  here,  to  the  public  fcrvice.     Every  perfon 
tefident    in    Great  Britain    is   profcribed    and    deprived    of  all 
chance  of  recovering  a  debt  due  to  him  in  Georgia.     A  creditor 
in  Georgia  would  have  the  land  to  refort  to  there,  and  the  perfon 
of  the  debtor  here,  as  incident  to  a  tranfitory  contraft ;  but  a 
creditor  in  England  could  only  betake  himfclf  to  the  tffeSs  in 
England;  he  could  not  make  a  claim  on  the  land  in  Georgia, 
he  has  not  a  double  remedy.     If  this  debt  fhould  be  recovered 
from  the  perfonal  cffcfts  of  Sir  James  Wright  in  this  country, 
payment  could  not  be  enforced  againft  his  eilates  in  Georgia, 
If  therefore  mutuality  be  the  true  principle  on  which  contrafls 
"arc  tranfitory,  the  ftate  of  Georgia  has   by  its  own  aft  ren- 
*  rfered  contracts  there  made,  no  longer  tranfitory,  but  has  fixed 
them  in  that  countryi    Whether  Breivtcn  or  Pinkney  (halli  or  fhall 
■  hot  ttim  out  to  have  been  themfelves  inftrumental  to  this  par- 
ticular confifcation,  yet  every  perfon  in  the  ftate  of  Georgia,  has 
bound  lurafelf  by  the  aft  of  thofe  whom  he  has  v.hofei),and  thought 
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fit  to  reprefcQt  him:, the  affcnt  of  every  pcrfon  fo  choofing,  is  17^9- 
implied  to  every  aft  of  the  perfons  chofen.  Every  man,  there-  ^,je„^^ 
fore,  claiming  by  a  right  which  accrues  in  that  (late,  mud  fub- 
mit  to  the  confequeAces  which  follow  from  the  legiflature  of 
that  ftate,  having  rendered  it  impoffible  that  a  claim  ihould  be 
efieftually  made  on  the  part  of  any  of  the  perfons^  comprehend- 
ed in  the  ads  of  attainder  and  confifcation. 

Mansfield  and  Scott  contra.  Whatever  may  be  the  hardflilp 
of  this  cafe,  whatever  may  be  the  policy  of  permitting  a£Uons 
of  this  kind  to  be  maintained,  no  ground  has  been  (hewn  for  ^ 
court  of  equity  to  interfere.  If  there  be  any  ground  to  prevent 
this  aftion  from  proceeding,  it  is  of  a  legal  rather  than  an  equi- 
table nature.  If  the  cflfed  of  the  a£l  of  confifcation  in  Georgia 
te,  as  it  is  contended,  to  exempt  perfons,  whofe  fortunes  were 
confifcated,  from  being  fued  in  E^iglandy  it  is  a  fubjedl  for  the 
cognizance  of  a  court  of  law.  But  in  truth  it  is  neither  a  de- 
fence at  law  or  in  equity.  There  is  no  analogy  between  this 
cafe,  and  that  of  a  certificated  bankrupt,  in  which  the  law  e;c- 
prefsly  declares  that  the  bankrupt  (hall  be  free ;  the  mcrc^  de- 
priving him  of  all  his  property,  would  not  of  itfelf  prevent 
him  from  being  fued.  The  ftates  oi  America  have  indeed  confif- 
cated  property,  but  thty  have  not  faid  that  thofe  perfons  to 
whom  the  property  belonged, .  (hould  not  be  fued,  nor  is  there 
any  reafon  to  fuppofe  that  fuch  was  their  meaning.  It  has  been 
faid,  that  it  would  be  hard  to  fue  a  perfon  whofe  whole  property 
is  taken  from  him ;  but  the  talyng  the  property  does  not  import 
an  exemption  from  being  fued.  An  attainted  perfon,  though 
all  his  property  is  confifcated,  is  capable  of  being  fued* 
Suppofing  the  z(k  of  confifcation  had  exprefsly  faid,  that  it 
fiiould  operate  as  a  difcharge  of  EngHjb  creditors,  yet  if  Sir 
James  Wright  had  gone  to  France^  and  been  fued  by  a  FrenA 
creditor,  there  is  no  principle  in  the  law  of  nations  to  prevent 
fuch  creditor  from  recovering.  Unlcfs  it  can  be  (hewn,  that  the 
contract  was  undone  in  America^  it  may  be  enforced  in  England. 
Wlien  the  juftice  of  this  country  required  the  property  of  the 
Soutb'Sea  direftors  to  be  taken  from  them,  it  alfo  required  that 
from  that  property  their  debts  (hould  be  paid :  a  creditor  fued 
one  of  them,  who  applied  to  this  court  to  interpofe,  on  the 
ground  that  his  property  was  taken  from  him,  and  therefore  be 
was  difcharged;  but  the  court  held,  that  this  was  no  difchaxgCf 
and  refufcd  an  injunftion.    Houldiui  v*  JUlfi,  i  P.  JFms.  695. 
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1789-     The  argument  drawn  from  the  reciprocal  benefit  of  executirig 
-—:  contracts  in  one  country,  which  are  made  in  anothrr,   is  not 

applicable  to  the  prcfent  cafe,  which  is  not  that  of  a  general 
prohibition  of  the  fubjefts  of  Greet  Britain  to  fue  in 
Americay  but  only  of  certain  attainted  perfons,  and  does 
not  prevent  the  operation  of  the  general  principle,  that 
perfonal  contrails  may  be  fued  in  any  country.  The  plaintiflF 
ought  to  have  (hewn,  according  to  his  own  argument,  that  Sir 
James  Wright  was  in  fa^  deprived  of  all  his  property,  which  hds 
not  been  done.  Where  there  arc  many  fureties  for  a  debt,  if 
one  of  them  (houKt  lofe  all  his  property,  it  couKl  be  no  rtafon  to 
induce  this  court  to  prtvctit  the  creditor  from  having  his  choice 
to  which  of  them  he  would  rcfort  for  payment:  thi  furety  who 
had  been  deprived  of  his  property  would  Itill  rcmviin  liable.  As  to 
the  argument,  that  this  debt  might  have  been  fati^ficd  in  Georgia^ 
it  IS  not  to  be  conceived,  that  for  the  fake  of  gratifying  private 
pique  or  malignity,  P//;)&/7rj»  fhould  purpofcly  omit  to  receive  pay- 
ment of  a  large  debt.  Neither  is  it  probable,  that  the  rtprefent- 
ative  of  ?i\x  James  JFrighty  in  this  country,  is  ijinoranr,  or  at  Itrufi, 
that  he  has  not  had  the  means  of  knowing  whether  this  debt  has 
been  really  pnid  in  /America  or  not.  There  is  no  ground,  there- 
fore, in  equity,  to  delay  the  creditor  any  longer  in  refpe^fl  of 
Pinkfjey's  anfwer,  after  the  delays  already  put  in  practice  in  the 
courfe  of  the  aftion  at  law.  Whatever  may  be  the  cafe  with 
Pinhney^  Nutt  fues  here  in  his  own  right,  and  in  the  ufual  v/ay 
of  compelling  payment  of  a  debt  due  to  him.  But  if  an  in- 
jun£lion  (hould  be  thought  proper  to  be  granted  till  Pinkney's 
anfwer  (hall  come  in,  it  mufl  be,  in  realbn,  on  condition  of 
bringing  the  money  into  court. 

Lord  Chancellor. — I  am  glad  this  applicaiion  happens  to 
be  made  when  I  have  his  Hcncur's  affiflance,  bccaufe  there  are 
circumftances  in  the  cafe  fomswhat  particular,  though  I  do  not 
take  the  general  principle  upon  which  it  mull  be  decided  to  be 
altogether  new.  Great  part  of  the  argument  has  fpcnt  itfelf  in 
this  quellion,  Whether  the  laws  of  the  country,  to  which  the 
creditor  belongs,  have  or  have-not  difabled  him  from  fuing  in 
this  country  ? — I  think  the  firft  anfwer  which  was  given  to  that 
WIS  the  fliorteft  and  the  heft,  that  is  to  fay,  if  he  be  difabled 
fiOm  fuing,  this  is  not  the  court  to  fay  fo;  but  that  it  ought 
to  have  been  argued  before  the  court  in  which  the  a<J}ion  de- 
pended, and  there  it  would  have  bcci:  decided.     I  Ukcwife  lay 
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out  of  the  cafe,  all  obfcrvations  that  relate  to  hardflilp,  cither     1789. 
upon  one  fiJe  or  the  other.     It  may  be  a  queftion  for  private 
fpeculation,  Whether  fuch  a  law  made  in  Georgia,  was  a  wife 
or  an  improvident  one,  whether  a  barbarous  or  uncivilized  in- 
ftituiion  ?  But  here  we  mud  take  it  as  the  law  of  an  independ- 
ent country,  and  the  laws  of  every  country  muft  be  equally  re- 
garded in  courts  of  juftice  here,  whether,  in  private  fpeculation, 
they  are  wife  or  fooliOi.     Nor  does  it  at  all  apply  in  my  judg- 
n^ent,  whether  Sir  James  IVright  was  or  was  not  capable  of 
paying;  for  the  cafe  would  have  flood  before  me  precifely  in 
the  fame  fituation,  if  he  had  been  worth  100,000/.  and  had  been 
fued  in  the  way  in  which  he  now  is  fued;    as  a  man  I  might 
feel  differently  about  it,  and  compailion  might  interpofe  5   but 
as  a  judge  it  would  be  impoffible  for  me  to   determine  on  that 
ground.     Nor  can  I  take  into  confideration,  how  very  much  it 
bears  with  it  an  approach  to  fraud.     The  circumftance  of  con- 
verting the  charity  of  this  country  to  individuals  ruined  in  its 
fcrvice,  to  the  purpofe  of  paying  the   creditors  of  thofe  indivi- 
duals in  the  other  country,  is  a  confideration  which  (hould  have 
belonged  to  thofe  who  thought  proper  to  offer  them  that  cha- 
rity, r.nd  the  terms  upon  which  it  was  afforded,  Oiould  have 
been  regulated   accordini^ly.     It    is  nothing    to  me,   in    (hort, 
what  the   fituation  of  the   parties  is,  but  I  muft  confider  the 
plaintiff  as  competent  to  bring  this  action  at  law,  and  the  defend- 
ant as  coming  here  to  ftate,    if  he  can,  fome  equitable  ground 
upon  which  fuch  a£lion  ought  not  to  be  permitted  to  proceed. 
The  equitable  ground  which  he  has  iUted  differs  from  all  others 
that  I   know  of,   that  have  yet  come  before  the  court,  unlefs 
there  be  more  fimilitude  between  this  and  the  cafe  of  Houlditch 
v.  Mijly  than  the  (hort  {iiU  of  the  latter  cafe  affords. — ^The 
circumftances  upon  which  this  cafe  comes  before  the  court,  are 
thefe:  that  Sir  James  IVright^   a  banillied  man,  difabled  to  aft 
or  to  fue   in  America^  had   all  his  property  taken  away  fron^ 
him:  and   the  terms  upon  which  it  was  taken  away  were,  tliat 
it  fliould  be  applicable  in  the  firft  place  to  the  payment  of  his 
debts  contrafted  in  that  country;   no  doubt  has  been  made  on 
cither  fide,  that  the  debt  fued  for  at  law  here  was  of  that  defcrip- 
tion,  and  capable  of  being  made  the  fubjeft  of  a  claim  upon  his 
cftate  in  that  country:  under  that  circumftance,  inf^ead  of  a  claim 
being  made  there,  (as  is  fuggefted  by  the  bill,)  an  aftion  is  brought 
here.    There  is  no  doubt  in  the  world|  but  that  according^  to 
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*  1  7  do*  ^^  general  principles  of  a  court  of  equity,  where  a  man  who 
,  has  not  a£lual  pofleffion  of  his  debt,  (for  if  he  had  adual  pof- 

w«icKT    feiEon,  I  ihould  conceive,  that  it  would  be  payment  even  that 

'  KuTT,  might  be  available  in  a  court  of  law,  but  if  not  fo  at  law,  it 
would  at  lead  in  a  court  of  equity,  be  confidered  as  a6iual  pay- 
ment, and  that  a  man  was  vexed  twice  for  the  fame  demand 
upon  fome  formal  difficulty  of  making  the  hGt  of  payment 
available  at  law,}  but  has  the  power  of  paying  the  debt  de- 
pending upon  his  own  ad,  whether  he  will  refort  to  a  par- 
ticular fund  or  not,  if  inftead  of  making  ufe  of  that  power,  he  will 
purfue  the  debtor,  it  would  be  too  much  for  a  court  of  equity 
to  permit  him  to  fue  the  perfon^  and  relinquiih  the  cxercife  of 
that  power  which  he  has  at  the  time  in  his  own  hands.  This 
cafe  is  attended  with  a  circumftance  ftill  more  peculiar,  which 
iS}  that  it  is  totally  impoffible  for  him  to  affign  over  that  right 
to  the  party  debtor  here^  in  order  for  him  to  make  it  available : 
it  is  clear,  that  neither  the  hazard,  the  difficulty,  nor  the  ex* 
pence  of  making  the  demand,  ought  to  be  thrown  upon  the 
creditor:  in  point  of  natural  juftice  they  ought  to  be  upon 
the  debtor,  provided  the  creditor  can  put  the  debtor  into  a  (itua-p 
tion  to  make  it  as  effeflual  for  him,  as  it  would  be  for  the  credi- 
tor himfelf.  But  here  the  creditor  cannot  clothe  the  debtor 
with  the  fame  remedy  as  he  himfelf  is  in  pofleflion  of ;  and 
therefore  the  queftion  is.  Whether,  while  he  holds  that  remedy 
in  his  hands,  the  court  does  not  proceed  upon  principles  of 
natural  juftice,  (applied  by  fair  analogy  to  other  cafes,  or  if  fuch 
other  cafes  had  not  exifted,  applied  by  the  reafon  of  the  thing, 
and  the  force  of  thofe  principles  of  natural  juftice,  to  this  cafe,) 
when  it  fays  to  a  creditor,  who  makes  fuch  a  demand  in  a  court 
of  law,  ^<  You  (hall  not  proceed  upon  that  demand,  till  you 
<<  have  fatisfied  me  that  you  have  taken  all  the  pains  you  can 
<'  to  make  that  other  pledge  you  have  thus  in  your  hands,  (I  call 
*<  it  a  pledge  by  metaphor,  for  I  do  not  mean  to  ftate  it  effec. 
<*  tually  as  a  pledge,)  as  efFcAual  and  available  to  yourfelf  as  you 
f  f  poffibly  can."  Under  circumftances  fo  ftated,  this  court  would 
proceed  according  to  the  cleateft  notions  of  diftributive  juftice^ 
and  the  faireft  principles  of  natural  equity,  if  it  faid  to  a  cre- 
ditor fo  circumftanced,  you  (hall  proceed  to  make  that  available, 
and  you  fliall  demon  ftrate  to  me  that  you  have  proceeded  to 
ipakc  it  available  bonafide^  and  that  you  have,  neither  for  the 
fra^idulent  pur|K)fe  of  obtaioin|;  double  f^tisfadlion^  nor  the  ma- 
lignant 
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lignant  purpofe  of  plaguing  your  debtori  made  your  claim  in  17^9- 
this  country.  I  wifli  to  be  underftood  clearly  upon  this  pointi  "JJ|^,,q„^ 
that  this  is  the  utmod  extent  to  which  my  judgment  goes  up- 
on the  fubjt£l.  When  this  fubjedi  was  introduced  into  tlie 
Houfe  of  Lords,  I  had  occafion  to  give  my  opinion  upon  it 
there,  but  more  particularly  in  private,  to  thofe  who  brought 
in  the  bill,  with  the  cleared  motives  in  the  world,  with  a  great 
deal  of  public  fpirit  and  public  wifdom:  although  other  mo<- 
tives  arofe,  which  rendered  that  proje£i  indifcreet  and  impq* 
litic,  and  conftquently  it  was  not  carried  into  execution  as  a 
legiflative  aft;  yet,  then,  and  at  all  times,  it  hasconltantly  (truck 
me  with  wonder,  that  principles,  fuch  9s  I  have  juft  ftatecl^ 
(houkl  not  have  been  regarded,  from  the  moment  the  queftioa 
arofe,  as  fit  to  be  tried  in  courts  of  juftice,  for  the  purpofe  of 
bringing  thefe  demands  to  what  I  think  is  their  proper  tc(t«  I  am 
therefore  clearly  of  opinion,  that  provided  a  cafe  is  made, by  which 
it  appears,  chat  there  is  in  the  hands  of  a  creditor,  either  pofleiEon 
of  the  eftate  in  fa^,  or  the  clear  means  of  eflfedting  that  polTefliont 
he  ought  to  be  called  on  fo  to  do,  or  at  ka(t  the  court  (hould  in- 
terpofe.  When  I  have  ftated  that  to  be  my  opinion,  I  confefs 
that  thinking  much  of  the  cafe  of  Houlditcb  v.  Mifly  I  do  not 
know  exa£Hy  how  to  reconcile  the  dccifion  of  that  cafe  with  th^ 
principles  I  have  now  laid  down.  The  only  way  I  have  to  deal 
with  it,  is  to  avoid  it.  From  the  book  nothing  more  app^ears, 
but  that  a  bill  was  filed  by  the  debtor,  ftating  that  he  had  been 
one  of  the  dire£tors  of  the  Souib-Sea  company;  that  by  an  z€t 
of  parliiment  his  whole  fortune  had  been  confifcated,  and 
therefore  an  abfolute  difability  of  paying  his  debts  had  been  in- 
curred ;  that  it  was  contrary  to  reafon,  and  natural  juftice,  that 
he  (hould  be  called  on  to  pay  his  debts,  under  the  circumdance^ 
of  fuch  an  TiGt  of  parliament.  No  more  is  dated  upon  the  fub- 
ieft,  yet  it  is  clear,  that  the  debts  of  thefe  directors  were  capable 
of  being  paid  out  of  the  fund:  it  alfo  appears,  by  a  memoran* 
dum  which  is  added  to  the  bottom  of  that  cafe,  that  by  com- 
promife,  the  debt  was  direfted  to  be  paid  out  of  that  part  of 
the  fund  which,  by  fome  regulation  of  the  adl,  appears  to  have 
been  given  to  the  private  perfons  of  the  direftors  themf^;lvca. 
If  there  were  a  doubt  about  that,  or  if  my  opinion  turned  upon 
it,  it  fliould  br  a  llule  more  enquired  into;  but  I  colle£t,  that 
\3rygnd  the  payinrnt  of  the  debts,  and  the  conGfcation,  there  was 

L4  ^P^'^' 


15Z  CASES  IN  HILARY  TERM 

1789;  a  pcrfonal  allowance  made  to  thofc  who  fufftfrcd.  Stating  the  cnft 
-■■"  ■  *  in  that  manner,  thus  much  fecms  fairly  to  be  inferred  from  ir, 
V»fti«HT  namely,  that  it  did  not  occur  at  that  time  to  infift  that  the 
NuTT.  debt  (hould  not  be  paid  out  of  the  fund  which  was  the  pcr- 
fonal  fund  of  the  dcjinqueiit;  and  which,  according  to  my  prin- 
ciples, ought  to  have  been  the  laft  fund  appropriated  to  the  pay- 
ment of  the  debts.  I  wonder  much  at  that,  and  it  brings  the  cafe 
lefs  to  apply,  becaufe  under  fuch  an  aft  p.flcd  in  this  country, 
an  aft  of  partial  confifcation,  qualified  in  the  manner  in  which 
it  was,  Houldiuk  had  as  good  a  right  to  infift  upon  being  re- 
lieved of  that  debt,  out  of  the  fund,  as  any  other  man:  he  did 
not  lofe  all  his  rights  as  a  citizen :  all  he  loft,  was  the  fund 
that  was  confifcated.  There  muft,  therefore,  have  been  a  great 
deal  more  in  that  caufc  thin  appears  upon  the  report;  for  it 
feems  impoffiblc  to  imagine  that  the  debt  was  not  to  be  forth- 
comings in  fomc  manner  or  other,  out  of  the  fund  ;  and  if  there 
were  allowances  made,  to  fay  that  the  juftice  of  the  cafe  was  fa- 
tisfied,  by  making  thufe  allowances  liable  to  thofe  debts.  Houl^ 
ditch  was  not  in  the  miferable  fituuion  in  which  thcfe  people 
are,  deprived  of  all  their  rights.  1  do  not  therefore  know  how 
to  apply  that  cafe  to  the  prefent  -,  but  I  retain  the  opinion  I  gave 
before,  namely,  that  a  creditor  will  be  bound  by  an  applica- 
tion to  this  court,  to  ufe  fair  bond  fide  diligence  in  order  to 
make  the  moft  of  his  debtor's  eftate  in  the  place  where  the 
law  of  the  country  has  applied  th<<t  eftate  to  the  payment 
of  his  debts.  I  dp  not  think  that  this  law  of  Georgia 
meant  any  mercy  to  the  debtors  j  the  provifion  was  thvit  of 
pure  policy.  But  whatever  the  ohjeft  and  intent  of  the  law 
might  be,  I  am  clearly  of  opinion,  that  natural  juftice  re- 
quires wc  ftiould  fee  the  utmoft  made  that  can  be  made  of  that 
matter.  Now,  what  docs  this  cafe  amount  to  ?  This  is  a  debt, 
as  it  comes  before  us,  fucd  by  the  adininiftrator  of  Brtwton^ 
who  has  cl.iimed  and  obtained  letters  of  adminiftration  upon 
a  douMc  right.  He  has  ftated,  and  it  is  recorded  in  the  letters  of 
adminiftration,  that  he  is  a  creditor  of  Breivtori'sy  to  the  amount 
of  1400/.,  he  is  alfo  ftated  to  be  the  attorney  of  the  executor  of 
Brcwton^  and  in  that  right  entitled  to  the  probate  j  he  could 
not  gain  the  probate  as  a  creditor  without  the  renunciation  of 
the  executor,  he  was  therefore  obliged  to  t.ike  it  up  as  a  tem- 
porary adminiftration,  ful^jecl  to  the  general  right  of  the  execu- 
tor. 
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lor,  to  come  In  for  a  general  reprefentation  of  all  the  cflFe£ts  of     ^1^9* 
the  teftator.     Th  t  executor,  therefore,  is  the  perfon  who  is  ge-   — — • 

AVrioht 
ncrilly  inctrcftcd  in,  and  entitled  to  all  the  teftator's  cfFcQs  ;  the         v. 

adroinillraror  is  only  entitled  to  the  temporary  intereft.     In  this      Nutt. 
fituation  he  brinjjs  his  aftlon  at  law.     The   bill  haj  been  filed 
againft  him,  and   alfo  againft   the  executor  himfelf,  in  whom 
the  principal  reprefentation  of  the  teftator's  eftate  is  veiled  :    (it 
cannot  indeed  be  fo  in  our  contemplation,  till  the  probate  of  the 
^ill  is  efFeftually  granted   to  him,  but  fubftantially  it  refidea 
with  him).     Th!S  bill  is  therefore  brought  againil  them,  id,  ia 
TcfpcQ  of  the  formal  title  of  the  plaintiff  at  law.   2dly,  In  refpcft 
of  the  fubftantial  title  of  the  executor,  who  has  a  right  to  make  it 
available  whenever  he  thinks  proper.     In  the  courfe  of  this  ac- 
tion all  the  paflajies  have  intervened  which  have  been  mentioned, 
ai)d  which,  whether*  they  arofe  from  the  uncertainty  that  be- 
longed  to  a  new  cafe,  from   the  difficulty  the  parties  had  ia 
procuring  advice,    in   proceeding  upon   certain   advice^    pr  in 
their  choice  of  remedies  which  the  fpcculations  of  thofe  they 
confultcd,  thought  proper  to  pfFer  them,  have  been  attended 
with  thefe  politive   mifchicfs  ;    that  a  man  who  has  a  clear 
demand,  has  been  delayed   for  three  or  four  years  together, 
by  various  (hifts  in  the  courts  of  law ;    and  at  length  a  bill 
in  equity  is  filed  to  reftrain   his   proceeding  there  at  all.     In 
order  to  make  a  good  and  effectual  bar  in  equity  to  a  demand 
at  law,  it  will  be  neceflary  to  (hqw,  that  the  eftate  of  Sir  James 
JVrigbt  confifcated  in  Amer'ua^  was  of  a  greater  value,  not  only  than  \ 
the  funi  now  in  queiUon,  but  than  all  fums  claimed   upon  that 
eftate,  confequently  that  there  was  a  fund  fufficient  to  have  paid  the 
whole-,  for  if  it  (hould  turn  out  to  be  a  defeftive  fund,  and  capa- 
ble of  fatisfying  the  debt  but  in  part,  it  can  only  operate  as  a  dif- 
charge  pro  tanto.     In  the  fccond  place,  it  muft  be  fhewn,  that  by 
the  juftice  to  be  obtained  in  that  country,  this  demand  was  com- 
petently made ;  for  let  what  will  be  the  faults  of  their  judicature, 
}  can  hear  no  complaints  of  them :  I  muft  underftand  them  to  be 
deciding  according  to  the  laws  of  that  country,  whatever  my  pri- 
vate opinion  may  be  :    and  therefore,  if  a  formal  and  final  deci- 
fion  had  been  obtained,  by  which  it  becan^e  impoffible  to  have 
obtained  a  (hilling  of  the  whole  of  that  demand,  that  would 
Jikcwife  be  a  fufficient  anfwer  5    for  the  bill  proceeds  upon  the 
idek  that  the  fund  was  complete,  and  that  it  is  ftill  available  ; 
cr  if  not  fo,  that  it  has  been  owing  to  the  conduct  of  the  other 

party. 
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1789.      party,    I  agree  that  as  this  cafe  is  circumftanced,  if  ycu  had  come 
—  recently^  you  might  have  dated  all  the  a£iual  circumftances  of  Sir 


*i?"^  Jovies  Wright^  all  that  you  know  of  the  proceedings  that  have 
KvTT.  obtained  in  America^  and  the  probable  evidence  of  them  :  upon 
that,  it  would  have  been  competent  for  the  court  to  have  taken 
the  ftep  now  demanded,  which  is  an  injundlion  \  till  the  anfwer 
of  Pinktuy  came  in.  But  I  coufefs,  after  making  all  allowances 
for  the  circumftances  that  have  been  pleaded,  I  think  it  tends  to 
a  dangerous  example,  to  fay  that  a  party  who  is  fued  in  1784, 
or  1785^  (hould  come  in  1788  to  aik  for  the  anfwer  from  the 
party  abroad,  indead  pf  applying  for  it  before,  which  he  ought 
to  have  done.  He  ihould  have  made  a  proper  application  by 
affidavit,  and  then  the  a£lion  would  have  been  flopped,  till  the 
smfwer  of  the  party  abroad  came  in.  But  confidering  he  has 
(laid  fo  long  before  any  application  was  made,  I  have  great 
doubts  about  (lopping  this  adion  upon  any  other  terms,  than 
upon  bringing  the  debt  into  court, 

Mafter  of  the  Rolls,  Sir  Lloyd  Kenyon.-t— Upon  the  general 
points  of  the  c^fe,  I  cannot  hope  to  add  to  what  my  Lord  Chan- 
cellor has  faid ;  I  can  only  exprefs  my  full  concurrence  with 
every  part  of  what  has  fallen  from  his  lordOiip.  The  great 
point  will  be  difcufled,  when  the  whole  is  before  the  court, 
upon  the  coming  in  of  Pinkney^^  anfwer.  It  is  in  vain  to  fay 
the  caufe  does  not  (land  precifely  upon  the  grounds  upon  which 
it  would  do  if  Pinkney  were  the  plaintiff  in  the  aflion  at  law. 
Some  argument  has  been  u(ed  to  (h^w  th^t  Nutt  (lands  in  his  own 
independent  fituation,  fuing  for  his  own  debt,  having  a  right 
to  retain,  if  recovered,  this  money  from  debtors  of  an  inferior 
nature.  He  comes  here  clothed  merely  (in  the  view  of  this 
court)  with  the  charadler  of  the  agent  of  Pln\nfyy  in  order 
that  he  may  put  in  force  the  authority  with  which  Pininfy 
armed  him.  He  has  obtained  another  formal  legal  charafter^ 
namely,  that  of  an  adminidrator  here,  becaufe  otherwife  he 
could  not  have  proceeded  to  recover  the  debt ;  but  in  effedl  he 
is  ftiil  to  be  conddered  as  the  perfon  litigating  on  the  part  of 
Pitthiey  :  when  aiTets  get  into  his  hands  he  will  be  confidered 
as  having  them  in  the  chara£ler,  not  of  the  adminidrator  of 
Brewtofij  but  of  the  attorney  for  Pinhiey :  Nutt  would  not  be  en- 
titled to  retain  as  Pinlney  would  in  cafe  of  a  creditor  of  equal 
degree:  then  it  Is  not  eflential  to  the  intercft  of  juflice,  that  the 
parties  fnould  know  from  Pitihney^  whether  he  has  proceeded 

i<w4 
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i$nfjide^  as  far  as  he  can,  to  receive  payment  of  this  demand  1789* 
out  of  that  fund,  which  ought  to  be  the  primary  fund  to  dif- 
charge  it,  or  indeed,  whether  he  has  not  adually  obtained 
payment  f  For  the  bill  fuggefts,  that  he  has  or  might  have  Nutt. 
obtained  payment ;  now  it  is  eflential  that  thefe  fads  fhould  be 
known,  from  the  only  perfon  who  knows  what  they  are.  I  am 
therefore  clearly  of  opinion,  that  the  injunction  ought  to  be 
granted }  whether  upon  the  condition  of  bringing  in  fhe  money, 
or  not,  depends  upon  the  circumftances  of  the  argument  which 
impate  laches  to  Sir  James  Wrighfs  executors.  They  ought  o 
have  taken  the  earlieft  methods  in  order  to  repel  this  demand  • 
but  as  they  have  kept  the  party  at  arm's  length,  by  ufing  delays^ 
I  think  the  terms  my  Lord  Chancellor  has  impofed,  are  (it  to  be 
impofed  upon  by  them ;  namely,  that  they  (hould  bring  the 
money  into  court  (a). 

(«)  Pimkntft  tnfwer  afterwards  came  109  bot  cootaiaed  nothing  to  iodiice  die  court 
to  order  the  'mjandioo  to  be  dtilblvtd. 


KiLoovR  V.  FiNLYSON,  Galbreath,  and  Harper.     ^^'"[^ 

INDORSEE  againft  the  oftenfible  indorfers,    who  alfo  ap-  Onthediflb. 

pearcd  to  be  the  drawers  of  a  bill  of  e^tchange     Money  paid^  '"."^''jlf 
money  had  and  received,   account  ftated.      Verdid  for  the  between  ^.^ 

plaintiff.  i?.*r.dCn 

t  *     .  power  given 

The  circumftances  of  this  cafe  were  as  follow :  ^**.'^-  J<> 'f- 

ceirealldebta 

The  plaintiff  was  a  warehoufeman  and  fa£lor,  the  defendants  owing  to.ani 
were  alfo  warehoufemen and  fa&ors  in  partnerflup  from  Mid/urn-  owingfrom 
nier  1785,  to  the  2%xho{  July  1787,  when  the  partnerfhip  was  ^l»e»*te  pan- 
diflblvedy  and  notice  of  the  diffolution  given  in  the  Gazette  as  not  ttwimje 

^°"*  iUrfeakiUff 

txrbangt  im 

<<  Notice  is  hereby  given,   that  the  copartnerfliip  between  tbtflnmtr. 
w  Thomas  Ftnljfotiy  Thomas  Galbreath,  and  Henry  William  Har^  ^/,^^^^^^ 
**  /^r,   of  Bow  church-yardy    warehotifcman»   under  the  firm  him  in  th«t 
«  of  Finlyfcn,  Galbreath,  and  Harper,  and  alfo  at  Glafgow  un-  °^p;/,"J 
"  der  the  firm  of  Henry  HTitliam  Harppr  and  company,  was  by  b  debtor  0/ 
<<  mutual  confeot   diflblved  this  day ;    all  demands  upon  the  (hip^  afrn^* 

the  diflblu* 
tion :  fo  that  the  indorfee  eannot  maintasB  an  ttSHow m tbt ^i7/agaioft  jS  ,B,Mn^C,a»  partners.     Neither 
^an  fach  indorice  maiataun  an  sUhn  itgmttfi  tbem/tr  money  paid  (o  the  ufe  of  the  partner  (hip,  thoogh  in 
point  of  fa£t  the  money  raiiod  by  difccmoting  a  note  which  he  had  giyen  (tadifcouncing  the  bill}i  be 
9f  piled  by  A»  to  Uie  fojmoit  of  a  debt  due  (turn  the  partocribip. 
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1789.      **  above  firm  ivill  he  paid  by  Thomas  Finljfon  of  Botu  church  yard^ 

— **  'luho  is  impcwercd  to  receive  and  dijcbarge  all  debts  due  to  the  /aid 

KiLco^«    ic  co^partnerjbipr 

FiNx. YsoK.  Witncfc  our  hands,  this  28th  day  of  ^uly  1 787, 

Thomas  Finlyfon^ 
Thomas  Galhreath^ 
Henry  Wiliiam  Harper. 

At  the  time  of  the  above  diflblution  one  Scott  was  indebted 
to  the  partnerfhip  in  758/.  and  the  partncrihip  indebted  to 
Sterling  Douglas  and  Co.  in  890  /.  On  the  2 1  ft  of  September^ 
1787  Finlyfcn  drew  the  bill  in  queftion  in  the  name  of  the  late 
partnerfhip  on  Scoit^  payable  on  the  23d  of  November  following 
for  304  /.  2  i,,  which  Scott  accepted.  On  the  9th  of  Oclober 
Finlyfon  indorfcd  it,  in  the  name  of  the  partntrfliip,  to  the  plain- 
ti^i  who  difcountcd  it,  by  giving  his  own  ptomiflbry  note  for 
304/.  3/.  6  J.  payable  on  the  25th  of  November^  (the  differ* 
cnce  of  I /.'d  J.  being  on  account  of  the  note  being  due  two 
days  later  than  the  bill).  This  note  of  the  plaintiff's  was  in- 
doifed  by  Finlyfon  to  Sterling  Douglas  and  Co.  who  difcounted 
it,  and  received  the  money  they  had  advanced  by  fo  difcount* 
ing  the  notCi  back  again  from  Finlyfon^  in  part  of  payment  of 
the  debt  owing  to  them  from  the  partnerOiip.  When  the  note 
became  due  the  plaintiff  paid  it  to  Sterling  Douglas  and  Co. 
Two  days  before  Scott's  bill  became  due  Finlyfon  took  it  up^ 
and  gave  in  lieu  of  it  another  bill  to  the  plaintiff,  accepted 
by  Lee^  Sirachan,  and  Co.,  but  did  not  take  back  Scott's  bill.  Af- 
terwards/*^^, Strachan^  and  Co.'s  bill  not  being  paid,  and  Finlyfin 
haying  become  a  bankrupt,  the  plaintiff  brought'this  a£iion  againft 
ail  the  partners  on  Scot;''s  bill,  which  remained  in  his  hands,  and 
obtained  a  verdid. 

A  rule  being  granted  to  (hew  caufe  why  this  verdifl.  (hould 
not  be  fct  aGde,  and  a  new  trial  granted, 

Adair  and  Boful^  Serjts.  fliewed  caufe,  They  acknowledged  that 
the  aclion  on  the  bill  could  not  be  fuppprted,  but  contended  that 
the  plaintiff  was  entitled  to  retain  his  verdi£b,  having  paid  money 
to  the  ufe  of  the  defendants,  at  the  fpeciaj  inftance  and  requeft 
of  a  perfon  authorifed  by  them  to  receive  and  pay  theiv 
d;:bts. 

Le  Blanc  and  Lawrence^  Serjts.  for  the  rule  argued,  that  it 
ou^jht  to  have  been  (hewn,  that  the  money  was  a£lually  pai^^ 

in 
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iti  difcharge  of  a  partncrfliip  debt;    if  it  were   paid,    vfhcn      1789. 
Fin/jifon  had  n3  right  to  pledge  the  eredit  of  the  partnerfhip,  it 


was  not  paid  to  the  ufc  of  the  partnerfhip.  But  admitting  K.»i^«o«* 
that  it  was  paid  for  a  partnerfliip  debt,  yet  being  paid  without  Finitsos, 
the  knowledge  and  requeft  of  the  defendants  it  could  not  be 
fufficient  to  raifc  an  aflumpfit.  F'tnlyfon  had  no  authority  to 
borrow  money  to  pay  their  debt,  or  to  contraft  for  them  without 
their  confent.  This  cafe  mud  be  confidered  as  already  decided 
by  Lord  Kenyon  in  the  {a)  king's  bench. 

Adair  replied,  that  in  the  cafe  cited  it  was  only  holden  that 
an  adlion  could  not  be  maintained  on  the  bill  of  exchange. 
The  reafon  of  which  was,  that  the  bill  being  negotiable,  and 
going  into  the  hands  of  perfons  who  mi^ht  not  know  the  con- 
fideration  for  which  it  was  given,  muft  be  binding  when  given, 
or  not  at  all.  The  authority  of  the  drawer  muft  be  independent 
of  any  application  of  the  money.  But  no  fuch  inconvenience 
could  arife  from  the  a£lion  for  money  paid.  It  is  admitted  that 
F'mlyfon  paid  the  money  of  the  plaintiff  in  difcharge  of  a  partner- 
fhip debt  \  he  had  full  authority  from  the  other  defendants  to 
receive  and  pay :  he  therefore  applied  to  the  plaintiflF  for  his 
note  at  their  fpecial  inftance  and  requeft. 

Lord  Lough  BOROUGH. -^I  was  of  opinion  at  the  trial,  that 
there  was  an  equity  in  favour  of  the  plaintiff,  the  money  aridng  * 
from  his  note  being  de  JaElo  applied  for  the  benefit  of  the 
partnerfliip,  and  the  authority  from  the  other  partners  giving 
him  power  to.  difcharge  their  debts.  But  I  am  now  convinced 
tliat  I  was  miftaken.  Confider  the  nature  of  this  tranfa£lion : 
Finljfon  applies  to  Kilgour  to  difcount  the  bill  accepted  by  Scott ^ 
and  in  part  of  the  difcount  takes  a  promiflbry  note  from  him  ; 
Kilgour^  before  Scott\  bill  became  due,  changes  it  with  Finlyfon 
for  another,  accepted  by  Lecj  Stracban^  and  Co.,  returns  that, 
and  takes  Scot^^  bill  back  again.  Now  all  this  was  carried 
on,  without  any  idea  of  the  former  partners  being  bound 
by  it.  On  the  loth  of  OJlober^  long  before  the  plaintiff's  note 
was  due,  the  defcn<iant  applied  to  Sterling  Douglas  and  Co.  to 
difcount  it,  who  accordingly  did  difcount  it,  but  received  the 

(tf)  In  a  cafe  between  the  bank  ofErgland  plaintiffi  and  the  fame  defendants,  in  which 
the  circumihi..cc»  were  the  fjiTze  as  the  prcfent;  there  was  a  demurrer  to  the  eridencc 
which  w«s  not  argued  in  court,  but  Lord  Kenyut  at  the  trial  gave  it  as  bii  opinion,  chat 
X^  aftiwn  9n  :he  till  co-jU  n^t  br  maintained. 

money 
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1789.      money  back  again  in  part  of  payment  of  their  debt  owing  frOrtl 

■  the  partnerfhip.   When  this  note  became  due  the  plaintiflf  paid  k 

ICtLGouK    iQ  Sterling  Douglas  and  Co.,  but  at  that  time  no  debt  was  owing 

Fui.i.YtoN.  to  theofi  from  the  partnerfhip ;   the  payment  therefore  of  the 

plaintiff  was  not  a  payment   to  the  ufe   of  the  partnerihip. 

Though  the  money  raifed  by  difcounting  his  note  before  it  was 

due,  was  in  iz£k  paid  in  difcharge  of  a  partner(hip  debt,  yet  h^ 

cannot  follow  the  money  through  all  the  applications  of  it  made 

by  F'lnl^on. 

(0)H£iiTH  and  WitsoN  Judices,  of  the  fame  opinion. 

Rule  abfolute  for  a  new  trial* 

(tf)  Mr.  JuAice  CtiuU  being  abfest. 


^urii^y     Shiells  and  Thorne,  AflSgnces  of  Goodwin  a  Bank- 
^'^'^^^^  rupt  V.  Blackburne. 


A.  a  general  hpHE  material  fa£ls  of  this  cafe  were  as  follow.  The  defend- 
undertakes  ant,  who  Wa$  a  general  merchant  in  London^  having  re* 

ToJuatariiy,  reived  ordcrs  from  his  corrcfpondcnt  in  Madeira  to  fend  thither  a 
reward,  to  quantity  of  leather  cut  out  for  Jboes  and  boots ^  employed  Goodnvin 
cfgoiisof ^  the  bankrupt,  who  was  a  (hoemaker,  to  execute  the  orden 
^.together  Chodwirt  accordingly  prepared  the  leather  for  the  defendant^ 
ofhUowo  packed  it  in  a  cafe  for  exportation,  and  at  the  fame  time 
^^*»*  '•"*  prepared  another  parcel  of  the  fame  kind  of  leather  on  his  own 
coftom-  account,  which  he  packed  in  a  feparate  cafe,  to  be  fent  to  Madeira 
^!!.\Z^'  on  a  venture,  requefting  the  recommendation  of  the  defendant 
iKJt  makes  to  his  correfpondcnts  in  the  fale  of  it<  The  two  cafes  were 
undwa^  fcnt  to  the  drfendant*s  houfe,  with  bills  of  parcels;  and  he,  in 
wrong  deuo-  ^rfer  to  fivc  the  expencc  and  trouble  of  a  feparate  entry  at  the 
whcicbybeth  cuftom-houfe.  Voluntarily  and  without  any  compenfation,  by 
Pf^***^  -agreement  with  Goodwin,  made  one  entry  of  both  the  cafes,  but 
(having tak-  did  it  undcT  the  denomination  of  wrought  leather ,  inftead  of 
^'^rihe*  dreffed  leather,  which  it  ought  to  have  been.  In  confequence 
goods  of^.  ^f  this  miftake  in  the  entry,  the  two  cafes  were  feizcd,  and  this 
VJnynUx,  a^ion  was  brought  by  the  aflignecs  of  Goodwin,  to  recover  the 
^7'*y  ■*"  Yalue  of  the  leather  w^hich  he  had  prepared  to  export  on  his 
r.tuarJfZad  Qwn  account.  The  declaration  dated,  that  the  bankrupt  before 
a  wJr!^^  his  bankruptcy  was  poflcflcd  of  a  quantity  of  leather,  which  he 

0r  employ- 

R.rftt  vbhicb  9£€effar:ly  impTudfiill  in  wbtC  be  bad  undertaken)  is  not  liable  to  an  afl'>9n  Ut  the  loft  occa- 

Cooed  to  B0 

defigned 
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fdeiigned  to  export  to  the  ifland  of  Madeira^  for  which  purpofc  it       1789. 
was  necefiary  that  a  proper  entry  of  it  (hould  be  made  at  the  cuf-*  , 

tom-houfe  ;  that  the  defendant,  in  confideration  that  the  bank-    Shiells 
nipt  woald  permit  him  to  enter  the  faid  leather  at  the  cuftom-     BLAcr- 
houfe,  undertook  to  enter  it   under  a  right  denomination  5   that     »w«we. 
the  bankrupt  confiding  in  the  undertaking  of  the  defendant,  did 
permit  him  to  enter  it  at  the  cuftom-houfe  for  exportation :  that 
the  defendant  did  not  enter  it  under  a  right  denomination,  but 
on  the  contrary,  made  an  entry  of  it  under  a  wrong  denominar 
tion,  of  wrought  leather^  in  order  improperly  to  obtain  a  bounty  (a) 
thereon  5  by  means  of  which  wrong  entry,  the  leather  became 
liable  to  be  fcized,  and  was  feized  and  forfeited  to  the  king* 
2d.  Count  goods  fold  and  delivered.    3d.  ^iantum  meruit*  Plea 
general  iffue,  verdift  for  the  plaintiff, 

A  rule  was  obtained  to  (hew  caufc  why  the  verdift  fliould 
not  be  fct  afide,  and  a  new  trial  granted,  on  the  grounds  that  the 
defendant  not  profeffing  the  bufinefs  of  entering  goods  at 
the  cuftom-houfe,  having  undertaken  to  enter  thofe  in  queftlon 
without  reward,  and  having  taken  the  fame  care  of  them  as  of  his 
own,  was  not  liable  for  the  lofs. 

Adair^  Serjt.  (hewed  caufe,  contending,  that  as  the  bills  of 
parcels  were  left  at  the  defendant's  houfe,  he  muft  have  known 
the  proper  denomination  of  the  goods.  It  was  no  excufc  for 
him  that  he  loft  fome  of  his  own  goods  by  the  fame  miftake 
in  the  entry ;  for  though  a  bailee  of  goods  may,  if  he  pleafes, 
throw  away  his  own,  yet  he  has  no  right  to  do  fo  with  thofe  of 
another.  Having  by  grofs  negligence  loft  the  property  of  an- 
other, committed  to  his  care,  he  is  not  exculpated  by  having 
loft  his  own  property  by  the  fame  negligence.  Though  in  this 
cafe  perhaps  there  was  no  intention  to  cheat  the  revenue,  yet 
the  tendency  of  it  was  to  gain  a  drawback  on  exportation ; 
whatever  might  be  the  intent,  the  effeft  was  the  fame.  The  de- 
fendant was  not  a  mere  dcpofitary,  but  undertook  to  perform  a 
fpccific  aft.  Though  an  adlion  might  not  lie  for  non-feafancc, 
it  clearly  would  for  a  mis-feafancc.  This  is  agreeable  to  Lord 
Holies  doftrine  in  the  cafe  o£Coggjy.  Bernard  {b)^  and  anfwers  to 

(4)  By  Stat,  12  j^rmet  5f#f, ».  r.  9.  /.  64.  •  drawback  Is  illowed  of  three  balfpeoce 
•n  every  pound  weight  of  lea*. her  expcrted»  which  fhaJI  be  mapufiffured,  tad  MOaMlh 

msdt  into  goodt  and  ivares.     Made  perpetual  by  3  Geo,  i.  c.  7. 
(^)  a  Lord  Ktym.  99. 

13  the 
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1780.      ^^^  Mandatum  of  the  Roman  law,  recognized  in  his  fixth  divl- 
•  fion    of    bailments,    though    fomewhat    improperly    termed    a 

SniELLs  commiffion ;  which  in  common  acceptation,  implies  hire  or 
Black-  Tcward.  Admitting  that  a  bailor  is  not  entitled  to  recover  for 
iw^iii.  a  JQfg  occafioncd  by  his  own  folly  in  employing  an  unflcilful 
perfon,  where  technical  knowledge  is  required ;  yet  here  the  de- 
fendant was  a  general  merchant,  ufed  to  exportation,  and  was  to 
be  prefumed  to  know  the  proper  duties  payable  at  the  cuftom- 
houfe.  In  Joties^  Law  of  Bailments^  120,  it  is  faid  conformably 
to  Lord  Hclfs  rule,  that  "  a  mandatary  to  perform  a  work  i3 
"  bound  to  ufe  a  degree  of  diligence  adequate  to  the  performance 
«  of  it." 

Lawrence,  Serjt.  contra.  The  queflion  is,  how  far  the  under- 
taking of  the  defendant  extended  ?  Goodwin  the  bankrupt  having 
goods  to  export,  the  » defendant  voluntarily  offered  to  enter 
them  at  the  cuftom-houfe.  Here  the  implied  contract  was  the 
point  to  be  confidered.  In  Coggs  v.  Bernard^  fpecial  care  wns 
required  in  removing  a  cafk  of  brandy  ;  in  that  cafe  Mr.  Juflice 
Powell  held  that  the  fpecial  undertaking  of  the  party  was  the 
gift  of  the  aclio;i.  Here  the  undertaking  of  the  defendant 
was  only  to  take  the  fame  care  of  the  plaintiff's  goods  as  of  his 
own  :  no  more  can  he  implied.  Jones  in  his  EITay  on  Bailments  {a) 
fays,  **  if  the  bailor  only  receive  benefit  or  convenience 
•*  from  the  bailment,  it  would  be  hard  and  unjuft  to  require 
"  any  particular  trouble  from  the  bailee,  who  ou^^ht  not  to  be 
•*  molcfted  unncceffarily  for  his  obliging  conduft.  If  more 
«*  therefore  than  good  faith  were  cxa£led  from  fuch  a  perfon, 
•*  that  is,  if  he  were  to  be  made  anfwerable  for  lefs  than  grofs 
•*  iicgl^cl,  few  men ,  after  one  or  two  examples,  would  accept 
•*  goods  on  fuch  terms,  and  focial  comfort  would  be  propor- 
*«  tionably  impaired."  It  is  faid  in  Paleys  Principles  of  Mcra! and 
Political  Phtlofophy{h\  that  "  whoever  undertakes  another  maij's 
•*  bufinefs  makes  it  his  own,  that  is,  promifes  to  employ  upon  it 
•'  the  fame  care,  attention,  and  diligence,  that  he  would  ^,0  if  it 
«*  were  actually  his  own,  for  he  knows  that  the  bufinefs  was 
*•  committed  to  him  with  that  cxpeftation,  and  with  no  more 
•*  than  this."  Lord  Holt\  reafons  in  Coggs  v.  Bernard y  for 
'  making  a  3/aw£/tf//7ry  liable,  do  not  apply  to  this  cafe;  thofe  are, 
that  "  in  fuch  a  cafe  a  neglect  is  a  deceit  to  the  bailor :   for 

(•)Pagcio.  (/)  Page  144, 

««  when 
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•»  \rhcn  he  trufts  the  bailee  upon  hi«  undertaking  to  be  careful,     1789. 
*'  he  has  put  a  fraud  upon  thb  plaintiff  by  being  negligent,  his 
^<  pretence  of  care  being  the  perfuafion  that  induced  the  plain* 
•*  tiff  to  truft  him :  and  a  breach  of  truft  undertaken  volun*    Bi.acs- 
««  tarily  will  be  goOd  ground  of  an  aaion."    Where  a  pcrfon    ■■**'*'^ 
profeffcs  himfelf  to  be  of  a  certain  bufinefs,  trade,  or  profeffion^ 
and  undertakes  to  perform  an  z€t^  which  relates  to  his  particular 
employment,  there  an  extraordinary  degree  of  ikill  and  diligence 
is  required  from  him  $  but  where  his  undertaking  is  merely  to 
take  the  fame  care  of  the  concerns  of  another,  as  of  his  own,  no 
more  can  be  expefted  from  him.  Puf,  lib.  5.  r.  4./.  3.  Moore  Tm 
Morgue^  Cowp.  480.  (a),  in  which  Lord  MansfUlii  diredion  to 
the  jury  is  in  favour  of  the  prcfent  defendant. 
.    Adair  replied,  that  Lord  Mansfield*^  do£lrine   in  Meori  y. 
Morgue  was  not  applicable  to  the  prefent  cafe»  becaufe  the 
entering  goods  under  a  falfe  denomination  was  grofs  negli- 
gence. 

(b)  Heath,  J.-^The  defendant  in  this  cafe  was  not  guilty 
cither  of  grofs  negligence  or  fraud  \  be  a£led  btmifide.  If  a 
man  applies  to  a  furgeon  to  attend  him  in  a  diforder,  for  a  re* 
ward,  and  the  furgeon  treats  him  improperly,  there  is  grofs  ne^ 
gllgence,  and  the  furgeon  is  liable  to  an  a&ion ;  the  furgeon 
would  alfo  be  liable  for  fuch  negligence,  if  he  undertook  gnOif 
to  attend  a  fick  perf6n>  becaufe  his  fituation  implies  fkill  ia 
furgery ;  but  if  the  patient  applies  to  a  man  of  a  different  em- 
ployment or  occupation,  for  his  gratuitous  alliftiince,  Who  either 
docs  not  exert  all  has  &ill,  or  adminifters  improper  ren&edies  to 
the  bed  of  his  ability,  fuch  perfon  is  not  liable.  It  would  be 
attended  with  injurious  confequences,  if  a  gratuitous  undertaking 
of  this  fort  (hould  fubje£l  the  perfon  who  made  it,  ^nd  who 
a£ted  to  the  beft  of  his  knowledge,  to  an  a£lion. 

Wilson,  J.— Where  money  has  been  paid  for  the  performance 
of  certain  z6t%j  the  perfon  receiving  it,  is  by  Uw  anfwerable 
for  any  degree  of  negle^l  on  his  part }  the  payment  of  moaef 
being  a  fort  of  infurance  for  the  due  performing  of  what  be  hM 
underuken;  and  this  rule  has  few  exceptions.  But  where 
the  undertakbg  is  gratuitous,  and  the  party  has  a£led  bonijidif 
it  is  not  confident  either  with  the  fpitit  or  policy  of  the  iaw^  to 
make  him  liable  to  an  a£lion.    Here  Goodwin  wanted  to  difr 

(0)  This  cile  was  muaaou^  hf  Mi.  Joftict  IK^il^,  whn  llit  tale  ft  ihomunU 
vat  granted. 

(i)  Mr.  Jufticc  GmU  mu  abfent. 

VOL.L  M  poCi 
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poft  of  his  goods,  which  the  defendant  entered  together  with 
his  own,  without  any  reward.  Could  he  be  underftood  to  be 
anfwerable  for  more  care  than  he  took  of  his  own  goods  ?  There 
was  no  fufpicion  of  any  fraudulent  defign.  A  wrong  entry  at 
the  Cu(lom*houfe  cannot  be  confidered  as  grofs  negligence,  when, 
from  the  variety  of  laws  relating  to  the  cuftoms,  reliance  muft 
be  placed  on  the  clerks  in  the  oIHces.  It  happened,  indeed,  not 
long  fince,  that  a  man,  defigning  to  export  wool  under  the  late 
a£t  (a),  applied  to  a  clerk  in  the  Cuftom-houfe  to  make  a  proper  - 
entry  of  it,  who,  not  underftanding  the  a£l  of  parliament,  en- 
tered it  wrong,  and  the  goods  were  feized :  when,  therefore, 
fttch  cafes  happen,  it  is  too  much  to  infer  grofs  negligence  from 
the  miftake  which  (he  defendant  committed. 

Lord  Loughborough — I  agree  with  Sir  WilUam  Jofus^  that 
where  a  bailee  undertakes  to  perform  a  gratuitous  a£t,  from 
which  the  bailor  alone  is  to  receive  benefit,  there  the  bailee  is 
only  liable  for  grofs  negligence;  but  if  a  man  gratuitoufly 
undertakes  to  do  a  thing  to  the  bed  of  his  ikill,  where  his  fitua- 
tion  or  profeflion  is  fudi  as  to  imply  fkill,  an  omifiion  of  that 
jkill  is  imputable  to  him  as  grofs  negligence.  If  in  this  cafe  a 
Ifaip-broker,  or  a  clerk  in  the  Cu(lom*houfe,  had  undertaken  to 
enter  the  goods,  a  wrong  entry  would  in  them  be  grofs  negli* 
gence,  becaufe  their  fituation  and  employment  neceiTarily  imply 
a. competent  degree  of  knowledge  in  making  fuch  entries ;  but 
-when  an  application,  under  the  circumftances  of  this  cafe,  is 
•made  to  a  general  merchant  to  make  an  entry  at  the  Cuftom- 
lioufe,  fuch  a  miftake  as  this  is  not  to  be  imputed  to  him  as 
grofs  negligence. 

Rule  abfolttte  for  a  new  triaL 


r*i.  iifh.    -  WyviLL,  Clerk,  v.  Shepherd. 

Jnanaaioa  TTvEBT  for  an  amcrccmcnt  in  a  court-leet.  The  declara* 
cemcni*ilST  ^^^  ^^ittA  thc  amerccmcnt  to  have   been   afFcered  at  a 

coLrc-ieri.if  coort  holden  before  tht  fgward  of  the  manor  5  but  it  appeared 
tionftareihe  in  tvidencc,  that  thc  court  was  really  hohlen  before  the  ^^/w/y. 
hmM6^n  lfl^^°^^*  ^^^  ^^^  appointed  by  letter  of  attorney  from  thc 

before  the       "fteWaW. 

{y^Ztf^,  ••-  Mr-Ju(Uce  Cy^fe,  ,who  tried  the  caufe,  thought  this  was  a 
and  the  eri-  fatal  variance,  and  therefore  nonfuited  the  plaintiff. 

dcnce  provei  •      * 

n  to  have  bmnW^w  before  the  difytyjfaoard,  it  \i'^>:aurtai  "jariaf.cK 
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A  rule  was  obtained  to  (hew  caufc  why  the  nonfuit  (hould  not     IT^P* 
be  fct  afide,  and  a  new  trial  granted,  againft  which>  in  Michael-  -' 

mas  term  laft,  v 

Lawrence^  Scrjt.  (hewed  caufe*  He  allowed  that  a  trifling  SM»»Maia, 
rariancc  would  not  vitiate  where  the  fubftance  of  the  allegation 
"was  proved ;  as  where  a  declaration  {a)  was  for  malicioufly  in- 
di£ling  at  the  General  garter  Seffions^  and  it  was  proved  to  have 
been  at  Xht  General  Sejions^  the  word  garter  was  held  to  be 
furplufage.  But  he  contended  that  this  was  a  material  variance; 
a  cuftom  for  a  lord  to  hold  courts  before  his  fteward  not  extend- 
ing to  the  fteward's  appointing  a  deputy.  The  office  of  fteward 
of  a  Icet  was  judicial ;  by  the  antient  common  law  (*),  he  had 
jurifdidion  of  felonies :  a  deputy  then  could  not  be  appointed 
without  cither  an  eftabliftied  ufagc  or  fpecial  authority  for  that 
purpofe,  fuch  as  corporations  and  others  exercife  by  virtue  of 
particular  grants.  4  Inft.  88.  If  the  declaration  had  ftated  the 
court  to  have  been  holden  before  a  deputy,  without  (hewing  an 
authority  to  appoint  fuch  deputy,  it  would  have  been  bad  on  , 

demurrer.  The  cafe  of  Gery  v.  Wheatley  (c)  proves  that  the 
courts  conftder  variances  of  this  kind  to  be  material. 
'  Cockell^  Serjt.  in  behalf  of  the  rule,  urged,  that  the  court- ' 
Icet  might  be  holden  either  before  the  principal  or  deputy- 
Though  the  deputy  was  not  the  fame  to  every  purpofe  as  the 
principal,  yet  he  was  fo  in  law  as  to  holding  courts.  12  Mod* 
470.  isf  590.  I  Ld,  Raym.  660.  Saii.  95.  The  fubftance  of 
the  queftion  was.  Whether  the  court  were  legally  holden  ?  The 
matter  of  appointment  was  not  in  difpute ;  it  was  fufficient  if 
the  perfon  before  whom  the  court  was  holden  was  competent 
■  to  hold  it,  and  the  court  itfelf  competent  to  amerce.  If  there- 
fore it  were  a  variance,  it  was  not  a  material  one.  Cro,  Jac.  32* 
Telv.  46.  2  J?Ajri/?.. 840— 1050.  Term  Rep.  B.  R.  235.  King 
V.  Pippet^  and  the  cafes  there  cited. 

The  court  feemed  to  have  but  little  doubt  of  the  variance 

(«)  xBlath,  iO|;o. 

(b)  See  Mag,  Cb.  r.  17.— 13  EJ.  I.  f.  13.— I  Ed,  3.  f.  17.— I  EJ.  4*  €,  a.— 
II  Hen.  7.  c.  17.— 1  Infl.  3S7.-— 3  Burr,  i860. 

(r)  Ceij  w.  Hl>eatly,  tried  before  Lord  MmsJUIJ  at  mftwanfitr^  tt  the  Sittiogfl  tft« 
Mkbaelmas  term,  1777. 

Debt  for  an  amercement.  The  declaration  ftated  that  the  defendant  wai  fommOBcd 
to  ferve  on  the  jury  of  the  court*leet  and  ccwt-hann,  but  the  fummoni  wu  to  fenrc  oa 
the  jury  of  the  court -leet  only. 

Lord  MANsriBLD  faid,  this  was  a  matter  of  ftrid  lavr,  it  behig  an  adion  for  a  petMhir* 
The  plajnciff  having  liaced  in  his  declaration^  that  the  defendant  was  fummoned  to  lerfC 
on  the  jury  of  the  court-Iect  and  court-bar^H,  was  bound  to  prove  that  averfflcat,  and  «s 
the  fummozM  did  not  prore  ir,  mvft  be  oonfuited. 

M  %  bring 


i»4  GASES  IN  HILARY  TERM 

1789.     being  fatal,  but  fald,  as  the  point  was  of  confequence  to  lords 
•  of  manors,  if  the  counfcl  for  the  plaintiff  could  produce  any 

Wyvill     fjjjhj.r  authorities  in  fupport  of  the  rule,  he  fliould  be  heard. 
i|HB?HK»D.       On  this  day  Cocke//  faid,  that  he  had  not  been  able  to  find  any 
other  cafe  in  his  favour,  and  therefore  the 

Rule  was  difcharged. 


Thurfdjy.  Brymeii,  Nlwton,  and  Thompson,  v.  Atkins  and 
i-c^.iztu.  White. 

By  the  i4tH  pROHIBmON  to  thc  court  of  lords  commiffioncrs  of  ap- 

ftdt!*\hc;.  '^.         ^tiih  from  the  Admiralty  in  prize  caufes. 

c,  5.  (made        ^\^^  declaration  Itated,  that  all  and  all  manner  of  pleas,  of  and 

to  prohibit  .  ,  ,.  ,.  '  .         .  .  n       r>- 

all  ujidc  AhA  concernmg  the  vahdity,  explanation,  interpretation,  conltrudiiou, 
wkbthclhcn  ^^  cxpo'fition  of  the  laws  and  ftatutcs  of  this  realm,  and  the  cog- 
^mttican  nizancc  of  fuch  pleas,  belong  and  appertain  to  thc  lord  the  king 
fin«  ?ci^"i-  ^"^  '^i^  royal  crown,  and  by  thc  common  law,  in  the  courts  of 
ed)it  was  Qur  faid  lord  thc  king  of  record,  ought  and  have  always  been 
where  (hips,  iCcuftomed  to  be  tried  and  difcuifed,  and  not  in  any  court  pro- 
uKtir?!^  cecding  by  any  law  differing  from  thc  common  law  of  this 

the  yimtri'^tt^tlCi, 

rndemned  '  That  thc  faid  lord  the  king,  did,  in  thc  fccond  year  of  his 
as  lawful  reign,  by  his  commiffion  nominate,  conftitute,  ordain,  and 
court  oAd.  appoint,  all  and  every  of  his  privy  counfellors  for  the  time  being, 
niiraity,  and  ^^^  othcrs  therein  named,  or  any  three  or  more  of  them,  to 
of  condemn-  bc  hiS  commiffioners  for  receiving,  hearing,  and  determining 
ed"t?<Mn^*^*  of  appeals  from  thc  faid  lord  thc  king's  courts  of  Admiralty  ia 
«<  execution  matters  of  prize. 

«« fentence  That  thc  faid  courts  of  Admiralty,  and  thc  faid  commiffioncrs 
*|^®  W«*'-  of  appeals,  proceed  by  fome  law  differing  from  the  common  law 
«« aforefaid  of  this  realm,  and  therefore  have  no  power  or  audiority,  to  try 
"  SriSf  °°^  ^^  difcufs  the  validity,  explanation,  interpretation,  conftruftion, 
«  pended  by  or  cxpofition  of  any  a£t  or  a£ls  of  parliament,  nor  to  expound 
"  fuchV  them  othcrwife  than  is  warranted  and  allowed  by  the  common 
*;  P^^»  I"     law  aforefaid. 

"  cafe  the 

'<  party  or  ptrtiet  appellate  ihould  %\st  Juffident  Jeetinty^  to  be  approved  of  by  the  court  in  which  fuch 
*<  ientcDce  ihould  be  given,  to  rtllore  the  /hip,  &c.  concerning  which  (uch  fentcnce  ihould  be  pro- 
«  nouaced,  or  tbt  full  value  thereof y  to  the  api^ilant  or  appellants,  in  cafe  the  fentence  fo  appealed 
«  from  flioatd  be  reverfed.  '*  1*hoogh  the  fecurity  taken  by  virtue  of  this  fcAion,  in  a  court  of  Vice- 
Admiralty,  tras  in  thc  form  of  an  acknowledgment  of  a  dtbt  to  the  kirg,  yet  being  taken  in  a  court  not 
9f  record f  it  was  ntt  a  ftri£t  recigmzancey  but  operated  as  a  pipulatwn  by  the  parties  to  abide  the  deciiioa 
of  the  court  of  Appeals.  Neither  was  the  court  of  Appeals  bound  by  this  ledtion  to  inierprei  the  words 
^^fuH  ntalm^'*  by  any  definite  meaJurCf  but  had  a  difcretionary  powrr  of  declaring  wlat  iiai  tht  ^^  full 
**  valutf**  aod  «lfo  a  power  of  enforcing  fi om  the  fureties  payment  of  what  it  had  declared  to  be  the 
•*JuU  v0hit»**    [Affirmed  in  K.  B«  ob  a  wiic  of  errors  Mich.  30  0. 3.] 

That 
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That  a  ftatutc  was  made  in  the  Cxtecnth  year  of  the  reign  of     1789. 
his  preftnt  majefly,  to  prohibit  all  trade  and  intercourfe  with  tfcc  * 

then  American  colonics  (reciting  the  aB  particularly),  ^, 

That  in  the  faid  llatutc  it  was,  among  other  things,  enafted,  ArxiHt. 
that  the  execution  of  any  fentence  fo  appealed  from,  as  in  and 
by  the  faid  a£l  is  direfbed,  fliould  not  be  fufpended  by  reafon  of 
fuch  appeal,  in  cafe  the  party  or  parties  appellate  /hould  give 
ftifficient  fecurity^  to  be  approved  of  by  tin  court  in  which  fuch 
fentence  fhould  be  given,  to  rcftore  the  fliip,  veflel,  goods,  or 
cftefls,  concerning  which  fuch  fentence  (hould  be  pronounced^ 
cr  the  full  value  thereof  to  tlie  appellant  or  appellants,  in  cafe 
the  fentence  fo  appealed  from  (hould  be  reverfed. 

That  Hugh  Bromedge  Efq.  commander  of  the  faid  lord  the  * 
king's  (loop  of  war  The  Savage,  in  obedience  to  the  orders  of 
Samuel  Graves  Efq,  commander  in  clmf  of  his  majcfty's  Oiips 
and  ve(rel8  at  the  time  hereinafter  mentioned,  employed  in  tlie 
river  St.  Lawrence  and  along  the  coaft  of  Nova  Scotia^  the 
iflands  of  St.  John  and  Crpe  Breton^  and  thence  to  Cape  Florida 
and  the  Bahama  Iflands ^  being  then  and  there  fubjedi  to,  and 
under  the  command  of  the  faid  Samuel  Graves^  as  fuch  com- 
mander in  chief,  did,  on  the  I'jth  of  January  1776,  feize  as 
prize,  in  the  harbour  of  HaJifax,  in  the  province  of  Nova 
Scotia  aforcfaid,  a  certain  fhip  or  \effel  called  The  Nicholas^ 
Nathaniel  Atkins^  mailer,  the  property  of  certain  pcrfons  inha^ 
bxtants  of  the  faid  colony  of  Maffachufetts  Bay. 

That  William  Nejbitt  Efq.  his  majefty's  attorney-general  for 
the  faid  province  of  Nova  Scotia,  for  and  on  behalf  of  the  /aid 
lord  the  king  and  of  the  faid  Hugh  Bromedge^  did,  on  or  about 
the   1 2th  day  of  April,  in  the  faid  year  1776,  inditute  a  fuit 
in  his  majeily's  court  of  Vice- Admiralty,  at  Halijax  aforcfaid, 
before  the  Worlhipful  James  Brenton  Efq.  furrogate,  and  de- 
puty of  the  Worfhipful  Jonathan  Sewcll,  judge,  deputy,   and 
furrogate  of  the  court  of  Vice-Admiralty  of  the  province  of 
Nova  Scotia  and  the  maritime  parts  thereof;  and  by  the  libel  by 
him  exhibited  in  the  faid  fuit,  among  other  things,  did  pio« 
pound,  allege,  and  declare,  that  notwithftanding  the  faid  vlQl 
of  parliament  of  the  fixteenth  year  of  the  reign  of  the  faid 
lord  the  king,  the  faid  Nathaniel  Atkins^    mafter  of  the  faid 
(hip  called  The  Nicholas,  {Thomas  Boylfton,   of  Ik/lon,  in  the 
province  of  JMflJfacbufttts  Bay,  merchant,  aforcfaid,  or  others 

M  3  lefiding 
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1789.     wfiding  in  the  faid  province,  owners,  being  one  of  the  rcbcl- 
,  lious  colonies  mentioned  in  the  faid  a£l,)  had  been  trading  to 

Brtmer  Ruffia  and  other  parts,  and  there  loaded  hemp,  iron,  and  RuJJia 
Atkimi.  linen,  being  partly  naval  (tores,  and  proceeded  from  thence  to 
Great  Britain^  and  cleared  out  for  Halifax  in  thc-faid  province, 
under  pretence  of  carrying  the  faid  naval  (tores  and  other  goods 
to  fome  of  the  faid  rebellious  colonies,  where  the  owners  of 
the  faid  (hip  Nicholas  and  goods  refided  j  and  the  faid  ma(ter| 
with  the  faid  (hip  hicbclas^  with  her  cargo,  having  arrived  at 
Halifax  in  the  faid  month  of  January  1 776,  the  faid  (hip  Nicholas 
was  there  with  her  cargo  feized  and  detained  by  the  faid  Hugh 
Bromedge^  commander  of  the  (hip  of  war  aforefaid,  as  being  the 
property  of  perfons  in  the  faid  rebellious  colonies;  and  did 
thereby,  for  the  faid  lord  the  king  and  the  faid  Hugh  Bromedge^ 
pra^  the  faid  court  to  take  the  premifes  in  the  faid  libel  alleged  into 
confideratioii,  and  on  due  proof  to  proceed  to  adjudication,  and 
that  the  faid  (hip  and  cargo  might  be  condemned  as  forfeited  to 
the  faid  lord  the  king,  and  that  the  fame  might  be  delivered  over 
to  the  captor,  purfuant  and  according  to  the  dire£tions  of  the 
did  a£t  of  parliament. 

That  the  faid  Nathaniel  jftiins  and  John  White  were  after- 
wards  duly  admitted  in  the  faid  court  of  Vice- Admiralty,  for 
and  on  behalf  of  themfelves  and  other  claimants  of  the  faid 
(hip  and  cargo ;  and  the  faid  James  Brenton,  being  furrogate  and 
deputy  as  aforefaid,  having  deliberately  and  maturely  heard  the 
parties  to  the  faid  fuit,  by  their  advocates  and  pro£lors,  and 
their  arguments  and  proofs,  and  having  inquired  into  and  duly 
confidered  of  the  whole  proceedings  in  the  faid  bufintfs,  did,  on 
the  8th  day  of  May^  in  the  faid  year  1776>  pronounce^  decree^ 
and  declare^  that  the  faidfhip  Nicholas,  her  tackle,  rpparel,  fur^ 
ttiturCf  and  her  cargo  therein  laden^  were  rightly  and  duly  feized 
and  taken  by  the  faid  Hugh  Bromedge :  and  that  the  faid  {hip,  her 
tackle,  apparel,  furniture,  and  cargo,  were,  at  the  time  of  the 
capture  and  feizure  aforefaid,  as  far  as  appeared  to  him,  in 
violation  of  the  faid  (latute  of  the  fixteenth  year  of  the  reign 
of  the  faid  lord  the  king,  ancTas  fuch  ought  to  be  accounted 
liable  and  fubjefl:  to  confifcation,  and  to  be  adjudged  and  con- 
demned as  and  for  good  and  lawful  prize,  and  did  adjudge  and 
(ondemn  the  faid  fhip,  her  tackle,  apparel,  and  furniture,  and 
the  cargo  therein  laden^  as  and  for  good  and  lanvful  prize^  as 
being  guilty  of  a  breach  ancl  violation,  of  .the  adl  aforefaid, 
.  .  ^3  .  "  That 
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.   That  the  faid  (hip  or  vcflcl,  and  the  cargo  therein  laden,     1789. 
were,  after  the  faid  fentence  of  condemnation,  on  the  15th  day  — — — «• 
of  May^  in  the  year  aforefaid,  fold  by  the  public  vendue  mafler^  at      *  ^^  * 
public  muBiQn^  to  the  beft  bidders,  for  the  fum  of  4897  /.  1 8  J.  10  d.    Atkiwi. 
current  money  of  Halifax  in  Nova  Scotia  aforefaid,  amounting 
to  the  fum  of  4408  A  3  /.  lawful  money  of  Great  Britain^  free 
and  clear  of  all  charges,  being  the  utmo/i  value  of  the  fame^  at 
Halifax  aforefaid. 

That  the  faid  Nathaniel  Atkins  and  John  JVhite^  in  behalf  of 
themfelves  and  of  Thomas  Boylfton  and  other  claimants  of  the 
faid  fliip  or  vcflel,  and  the  cargo  therein  laden,  did  intcrpofe  an 
appeal  from  the  fentence  of  the  faid  court  of  Vice-Admiralty  tQ 
the  faid  commifiioners  of  appeals  in  matters  of  prize,  where^ 
upon  the  faid  Alexander  Brymer,  Henry  Newton^  and  Alexander 
Thomgfon^  did  afterwards,  to  wit,  on  the  6th  day  of  Auguft^ 
1776,  perfinally  appear  before  the  faid  ]ztnts  Brcntotii  furrogate 
and  deputy  as  aforefaid,  and  acknowledged  Jointly  and  feveraUy^ 
that  they  owed  to  our  fovereign  lord  <  the  king  the  fnm  rf 
9195  I'  ijs.  Sd,  of  the  current  money  of  Halifax  aforefaid^  that 
is  to  fay,  exa£tly  double  the  amount  of  the  clear  monies  arifmg 
by  the  public  fale  as  aforefaid,  upon  condition  that  the  faid  Hugh 
Bromedge,  the  party  appellate^  his  agent  or  attorney^  fhould  reflori 
the  faid  /hip  and  her  cargo,  or  the  value  thereof  to  the  faid  appellant 
or  appellants  in  cafe  the  fentence  fo  appealed  from  fhould  be  reverfed.     . 

That  the  faid  appeal  was  heard  before  the  faid  commilTioners 
upon  the  18th  of  March,  1780,  when  the  faid  commifiioners 
were  pleafcd  to  rcverfe  the  fentence  of  the  faid  court  of  Vice^ 
Admiralty,  and  decreed  the  faid  (hip  and  cargo,  or  the  value 
ibereof,  to  be  redored  to  the  faid  appellants. 

That  the  faid  Alexander  Brymer,  Henry  Netuton,  and  Alexander 
Tbompfon,  afterwards,  on  the  15th  day  of  March,  i'}^i,  for  and 
in  behalf  of  the  faid  Hugh  Bromedge,  paid  into  the  regiftry  of 
the  faid  commifiioners  the  faid  fum  of  4897/.  18  x  10  d.  of 
the  faid  current  money,  amounting  to  the  faid  fum  of  4408  A  3  s. 
of  lawful  money  of  Great  Britain,  being  the  full  value,  and  clear 
amount,  of  the  monies  arifng  from  the  public  fale  of  the  faid  Jbip 
and  cargo  as  aforefaid. 

That  the  faid  Natha/uel  Atkins  and  John  White,  on  behalf  of 
themfelves  and  the  faid  other  appellants,  did  receive  and  take 
out  of  the  faid  regiftry,  the  faid  fum  fo  paid  into  the  faid  regiftry 
as  aforefaid,  but  did  refufe  to  receive  the  fame  in  fatisfaAion  of 
tbeir  faid  claimj  as  the  full  value  of  the  faid  ihip  and  cargo ; 

M4  wA 
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1789.     ^nd  did  afterwards  petition  the  faid  commiflioncrs  to  ordfcr  ccr^ 

""'  '    '  "  tain  invoices  and  accounts  pf  the  faid  (hip  and  cargo  to  be  rc- 

V.        ferred  to  the  regifter  of  the  faid  commi(Uoncr$,  for  the  purpofe 

Atxins.    ^f  finding,  adjufling,  fettling,  and  licjuidating  the  value  of  the 

faid  (hip  and  cargo. 

That  the  faid  commiflionera  did  according  to  the  petition  of 
the  faid  Nathaniel  Atkins  and  John  White^  refer  to  Maurice 
Sivabey^  Efq.  one  of  their  deputy  regiftrars,  the  faid  invoices 
and  accounts^  and  alfo  the  accounts  of  the  Jales  of  the  faid  fbip 
and  cargOj'  ftgned  by  the  faid  public  vendue  mq/}^^  and  certified 
under  the  hand  of  the  deputy  regiftrar  of  the  court  of  Vice-Admiralty 
mt  Halifax  aforefaidm 

'  That  the  deputy  regiflrar  of  the  faid  coipnuflioners  did  re- 
port, that  the  fura  of  7798/.  17/.  3^  0/  lawful  money  of 
Great  Britain,  ought  to  be  allowed  and  paid  to  ^he  faid  Natha^ 
niel  Atkins  and  John  Wiitf^  in  behalf  of  themfelves  and  the 
other  claimants  of  the  faid  (hip  Xf^e  fficholasi,  and  the  faid 
cargo ;  which  report  the  f«^id  contmifl^onei^s  were  pleafed  on  the 
31ft  day  of  January  1782,  to  confirm. 

That  monitions  and  other  procefs  having  been  fued  out 
againft  the  faid  Hugh  Bromedge,  to  cpmpel  payment  of  the  funi 
of  3455  A  3  <f*  6  d»  lawful  money  as  aforefaid,  over  and  befdes  the 
fum  £^4408  /.  3  /.  6  d.  (d)  paid  into  the  regiftry  of  the  faid  com- 
fliiflioners  as  aforefaid,  the  proper  officers  to  the  faid  commi(^ 
fioners  returnedji  that  the  faid  Hu^h  Brornedge  was  not  to  be 
found. 

.  That  monitions  having  been  thereupon  prayed,  and  fued  out 
again  (I  the  faid  Alexander  Brymer^  Henry  Neatton^  and  Alexander 
afbowpfon^  the  fureties  of  the  faid  Hugh  Brotnedge^  as  aforefaid,  a^ 
appearance  was  given  to  them  by  the  faid  commiffioners,  to  (hew 
caufe  againft  the  payment  of  the  faid  fum  of  3455  /.  3  /.  6d. 

That  on  the  27th  day  of  July  1785,  the  right  honourable 
Charles  £arl  Camden^  lord  prefident  of  the  council  of  the  faid 
Iprd  the  king,  Thomas  Earl  of  Effingham^  and  Richard  Lord  Vif- 
count  Hayy^  three  pf  the  faid  commiDTioners  of  appeals,  for  re- 
ceiving, hearing,  and  determining  appeals  in  prize  caufes, 
leaving  h^ard  informations  by  counfe),  as  well  in  behalf  of  the 
faid  Alexander  Brypjter^  Henry  NewtoHy  and  Alexander  Thompfon^ 
the  partits  cited  and  intimated  in  that  behalf,  as  on  the  part  of 
the  faid  Thomas  Boylflon^  the  owner  and  proprietor  of  the  faid 

(«)  ^stre  whether  the  excels  of  thefe  two  fums  of  3  4  5  S  '•  3  <•  ^  '^^'^^^  44^8 1,  y  t.  6  d. 
.  Idgether,  above  the  fum  of  7708/.  171.  3</.  (reported  by  the  deputy  regiftrar  as  proper 
to  be  alkwed,)  did  not  arUe  from  the  cofts  awarded  by  the  eourc  of  appeals  ? 

Xp  <hip 
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llup  and  cargo,  decreed  to  be  reftored  by  the  interlocutory  decree     i78io. 
of  the  faid  commiflionersy^pronounced  the  recognizance,  dated  - 
the  6th  day  of  Auguft  1776,  and  entered  into  by  them  the  faid    Brym** 
AltKcmder  Brymer^  Henry  Newton^  and  Alexander  Thompfon^  in    a^kiw 
the  faid  court  of  Vice-  Admiralty,  as  fureiies  to  anfwer  the  faid 
mppeal  in  the  penal  fum  of  9795 /•  i^s.  Sd.  currency,   to  b^ 
forfeited^  by  reafon  that  the  aforefaid  fentence  appealed  from,  had 
been  reverfed,  and  that  Hugh,  Bromedge,  Efq.  the  party  appellate^ 
hig  agent,  or  attorney,  had  not  reftored  the  faid  (hip  or  cargo, 
or  the  value  thereof^  agreeably  to  the  faid  decree  of  reftitution, 
and  the  condition  of  the  faid  recognizance  s  and  decreed  a  monition 
againft  the  faid  Alexander  Brymer^  Henry  Newton^  and  Alexander 
STwmpfon,  to  pay  the  fum  of24SS^-  3J-*6rf.,  being  the  remainder  of 
the  value  cfthefbip  and  cargo  in  quefHon^  according  to  the  regifirai^s 
report  f  to  the  faid  Thomas  Boylfton  or  his  lawful  attorney. 

That  the  faid  court  of  Vice-Admiraky  had  not  any  authority 
by  the  laws  or  ftatutes  of  this  realm,  to  take  any  fecurity  of  the 
nature^  and  in  the  terms  therein  before  mentioned  to  have  been  enter- 
ed into  by  the  faid  Alexander  Brymer,  Henry  Newton,  and  Alexan^ 
der  Thompfon,  nor  had  fhefaidcommiJJSontrs,  by  the  laws  andflatutes 
t/forefaid^  any  authority  to  enforce  the  fame. 

That  the  faid  commifHoncrs  have  no  power  or  authority  what- 
focver,  under  the  ftatutes  aforefaid,  or  any  other  ftatute  or  law 
of  this  realm,  by  reference  of  invoices  and  accounts^  to  regijlrars^ 
cr  otherwifcy  to  open,  re-examiae,  fet  qfide,  or  in  any  manner  to  alter 
the  valuation  of  any  fbip  or  vefel,  or  goods  and  eJfeBs,  fo  fixed, 
fettled,  adjufled,  and  liquidgted,  by  public  f ale,  after  fentence  of  con^ 
demnaiion  duly  pronounced,  whtre  no  fraud  or  collufton  is  alledged 
and  proved. 

That  the  faid  (hip  JJicholas,  and  the  goods  and  effe£ls  on  board 
the  fan^e,  were  condemned  as  lawful  prize,  by  the  faid  court 
of  Vice- Admiralty  at  Halifax,  as  aforefaid ;  and  fold  by  pub« 
lie  au£^ion,  by  the  vendue  matter  aforefaid,  to  the  higheft 
bidder,  without  any  fr^ud  or  ^oUuGon  having  been  alledged  or 
proved.  • 

That  the  pra£lice  of  opening,  re-ej^amining,  fctting  afide,  and 
altering  the  valuation  of  ftiips  or  veffels,  or  goods  and  tStO,^  fo 
£xed,  fettled,  adjufted,  and  liquidated,  as  aforefaid,  is  attended 
inrith  great  opprcfiion,  vexation,  and  expcnce  to  the  parties,  and 
|8  contrary  to  the  true  meanings  intencioHi^  (brm  and  tSzQ.  o( 

the 
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1-789.     the  fatd  ftatttte,  and  other  the  (latotes  and  laws  of  the  realm ;  jtt 
■  «  the  faid  Right  Honourable  Charles  Earl  Camden^  Lord  Prefident 

B»TitsR  Qf  jjjg  Council  of  the  faid  Lord  the  King,  Thomas  Earl  of 
Atkj!«.  Effingham^  and  Richard  Lord  Vifcount  Howe^  three  of  the  faid 
commiffioners  for  receiving,  hearing,  and  determining  appeals 
in  prize  caufes,  not  weighing  the  faid  laws  and  (latutes  of  thia 
realm,  but  contriving  the  faid  Alexander  Brymer,  Henry  New* 
tony  and  Alexander  Thomffon^  to  aggrieve  and  opprcfs,  did  as 
aferefaid  decree  the  faid  Alexander  Brymer,  Henry  Newton^  and 
Alexander  Thomp/ony  to  pay  the  faid  Thomas  Boylfton^  or  his  law* 
fal  attorney,  the  aforefaid  fum  of  3445/.  3/.  6d.  over  and 
hefides  the  monies  arijtng  by  the  faid  puUic  fale^  paid  into  the  faid 
regiftry,  as  aforefaid',  as  the  fuppofed  remainder  (fthe  value  of  the 
feid  (hip  and  cargo,  according  to  the  regiftrar's  report ;  to  the 
great  contempt  of  the  faid  Lord  the  King,  and  his  laws,  to  the 
great  and  manifeft  damage,  prejudice,  and  injury  of  the  faid 
Alexander  Brymer^  Henry  Newtonj  and  Alexpnder  Thompfony  and 
againft  the  form  and  ttkfX  of  the  faid  (latute,  and  alfo  againft 
the  laws  and  cuftoms  of  this  realm. 

That  although  the  faid  Alexander  Brymery  Hfnry  Newton,  and 
Alexander  Tkompfony  afterwards,  to  wit,  on  the  27th  day  of  June 
in  the  year  of  our  liord  1787,  at  Wefminfer  aforefaid,  delivered 
to  the  (aid  Nathaniel  Atkins  and  John  Whitey  the  King's  writ  of 
prohibitiony  to  the  contrary;  neverthelefs  the  faid  Nathaniel  and 
John  have  not  ceafed  to  profecute  their  faid  fuit  before  the 
faid  commiffioners,  but  have  fince  profecuted,  and  ftill  do  profe^ 
cute  the  fame  there,  againft  the  faid  Alexander  Brymery  Henry 
Newtorty  and  A4exAnder  Thompfony  to  compel  payment  of  ^he  faid 
3  45  5  A  3/.  6d,  according  to  the  faid  monition  of  the  (aid  Charles 
Earl  Camdeny  Thomas  Earl  of  Effinghaijfy  and  Richard  Lord  Vif- 
count Howey  againft  them  the  faid  Alexander  Brymery  Henry 
Newtony  and  Alexander  Thompfon^  notwithftanding  the  faid  writ 
of  prohibition  to  the  contrary,  £b  delivered  to  them  as  aforefaid ; 
in  contempt  of  his  faid  Majefty,  and  to  the  great  damage  of  the 
•  faid  Alexander  Brymer^  Henry  Newtony  and  Alexafider  T,bompfony 
ah(f  againft  the  prohibition  aforefaid.  Whereupon  the  faid 
Alexander  Brymery  Henry  Newton,  and  Alexander  Thomp/on,  who 
as  well,  isfc.  fay  that  they  are  injured,  and  have  damage  to  the 
value  of  100/.,  and  therefore,  as  well  for  the  faid  Lord  the  King 
as  for  themfelves,  they  bring  fuit,  Vr,'— Demurrer,^  and  Joinder, 

This 
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.  This  caufe  was  argued  In  Trinity  term  lad,  by  Le  Blanc  Serjt.      178m 
for  the  defendants,  and  Lawrence  Serjt.  for  the  plaintiffs ;    a  ■ 

fccoud  time  in  Michaelmas  term,  by  Bond^tx\u  for  the  defend-    Bbtmxs 
antSi  and  Adair  Serjt.  for  the  plaintiffs,  and  in  this  term  Bond    Atxihc 
replied  to  Adair.    The  arguments  on  behalf  of  the  defendants 
in  fupport  of  the  demurrer,  were  in  fubftance  as  follow : 

The  firft  ground  of  prohibition,  ftatcd  in  the  declaration,  ii 

that  the  interpretation  and  conilru£lion  of  all  ftatutes  and  a£ls 

of  Parliament,  belong  to  the  courts  of  common  law,  and  not  to 

couns  proceeding  by  different  rules;  that  the  court  of  appeals 

is  a  court  proceeding  by  rules  different  from  thofe  of  a  court  o£ 

common  law,  and  has  put  a  conftruAion  on  the  zSk  in  queftion^ 

different  from  that  which  a  court  of  common  law  would  put 

upon   it.     buppofing   this  to  be   a   good   ground   of  prohibit 

tion,  the  firft  queftion  is.  Whether  fuch  a  conftrudlion  has  been 

really  put  upon  the  ad:  or  not  ?    In  order  to  prove  the  affirmative 

of  this  queition,  the  plahitiffs  are  obliged  to  couple  the  fifth  fee- 

tion  with  the  fourteenth  {a) :  whether  thofe  two  fedions  ought 

to  be  joined,  will  be  feen  by  confidering  their  refpe&ive  objefts* 

The  fifth  fe£lion  provides  for  a  cafe,  where  before  condemnation 

of  the  (hipf  it  (hall  appear  neceflary  to  the  judge  to  delay  the 

determination   of  the  queftion,   whether  prize  or  no  prize; 

in  which  cafe  it  dire^is,  that  the  capture  (hall  be  appraifed  by 

perfons  named  by  the  parties,  and  appointed  by  the  court ;  and 

fuch  of  the  goods  as  are  peri(hable,  (and  therefore  cannot,  with* 

out  manifeft  injury  to  both  parties,  be  kept  till  the  queftion 

of  prize  or  no  prize  be  determined,)  (hall  be  fold,  and  the  reft 

put  into  proper  cuftody  to  abide  the  event.     After  this  is  done^ 

the  firft  offer  is  to  be  made  to  the  claimants,  that  if  they  will 

give  fufficient  fecurity  to  the  captors,  according  to  thar  appraifed 

value,  they  (hall  have '  the  (hip  and  cargo  delivered  to  them. 

.The  reafon  of  this  is  apparent,  the  captor  having  taken  the  (hip 

and  cargo,  ana  brought  them  into  a  given  place,  cannot  be  en« 

titled  to  a  greater  value  than  the  amount  of  the  fale  at  that 

place. 

The  fourteenth  claufe  relates  to  a  different  fubjeA  \  after  the 
queftion  of  prize  or  no  prize  fiiall  be  determined,  the  party  who 
may  think  himfelf  aggrieved,  may,  if  he  pleafes,  appeal;  but  his 
;ippeai  (hall  not  prevent  the  fentence  from  being  carried  int0 

{f)  J^idefef,  the  imtcrkl  claufof  of  d)s4<fenl  fUtutes,  citi4  in  thit  oa(e 

e^^ecutionji 
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1780.     cxectttiotii  provided  the  other  party  gives  fufTicient  fecurity  to 
»  reftore  the  (hip  and  cargo,  or  t\it  fall  value  thereof^  in  cafe  tbc 

Skymsk    fcntcnce  (hall  prove  to  be  improper.     Now  it  clearly  appears 
Atkims.   that  the  legiflature  were  aware  of  the  difference  between  the 
*^  full  value/'  generally  fpeaking,  and  the  ^*  full  value  according 
«*  to  appraifement/'  and  have  accordingly  expreffed  it  in  the 
fixth  feAion,  which  is  fimilar  to  the  fifth,  and  dnre£tsy  that  in 
cafe  the  claimant  (hall  refufe>  then  the  captor  is  to  give  fecnrity 
to  reftore  the  full  value  "  according  to  the  appraifcmcnt."  Where 
therefore  the  legiflature  meant  to  limit  the  value  to  the  ap-- 
praifement  at  the  port  into  which  the  (hip  might  be  carried, 
they  have  exprefsly  ftated  fuch  intention ;   but  in  the  fourteenth 
fcdion,  whci)  they  come  to  fpeak  of  the  value  after  fentence  is 
pafied,  and  that  fentence  appealed  from,  they  dire£l  that  execu« 
"  tion  (hall  not  be  delayed,  if  a  fecurity  be  given  to  reftore  the 
fall  value^  generally.     It  is  obvious,  that  there  might  be  a  ma- 
terial difference  between  the  value  in  one  cafe,  and  in  the  other. 
At  common  law,  where  goods  have  been  wrongfully  taken,  the 
owner  has  a  right  to  recover  the  true  value,  which  a  jury  will 
not   eftimate,    according    to  the   price  for  which  the   taker 
ihall  think  6t  to  fell  them.     Nothing  done  by  a  perfon  who  has 
taken  goods  illegally,  can  be  the  meafure  of  the  value  to  him  from 
whom  they  were  taken.     So  in  the  prefent  cafe,  after  it  has 
been  determined  that  the  capture  was  illegal,    the  claimant, 
perhaps  the  fubjefk  of  a  neutral  power,  has  a  right  to  be  fully 
reftored  to  his  property :  he  is  not  to  be  reftrained  to  the  value 
9t  the  place  to  which  the  captor  (hall  think  proper  to  carry  it : 
it  was  carried  there  againft  his  will,  he  was  proceeding  to  an- 
other market,  he  had  paid  a  great  price  for  it ;  in  juftice,  there- 
fore, he   ought  to   be   reftored   to  the  real  value   of  it,  and 
not  be  forced  to  take  lefs  than  the  real  value,  becaufe  it  was 
fold  for  lefs,  at  a  place  to  which  it  was  carried  without  his  con- 
icnt.     Conformable  to  this,  many  cafes  have  been  decided  in 
the  courts  of  Admiralty:    fuch  as  that  of  the  B^na  Viaggta^ 
December  5th,  1780,  in  which  the  court  of  appeals  decreed 
the  (hip  and  cargo  to  be  reftored,  or  the  full  value  to  be  paid  by 
the  c;^ptor  *,  it  appearing  that  he  had  fold  the  goods  for  a  price 
greater  tl^an  their  original  value,  which  the  claimant  demand- 
pd,  and  was  decreed  to  be  paid  him:    the  Emghelty  Schut% 
mafter,  a  Dutch  (hip  taken  during  the  late  war,  in  which  the 
lords  €ommi(Iioners  of  appeals,  on  the  3d  of  May  17^1,  di- 
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veded  reftitution  to  be  made  according  to  the  original  invoices :      1789. 
the  Jacomb^  Janfon  mafter,  the  aoth  of  July  1781,  in  which  * 

the  court  of  appeals  dire^ied  the  value  of  the  cargo  accord-      *  J^** 
ing  to  the  invoice  and  account  of  falcs,  to  be  referred  to  the    Atxwi«# 
regiftnrr,  taking  to  his  aflxdance   two  merchants:    the  Tiger, 
Priace  mailer,  the  26th  of  July    17B2,    where  the   lords   of 
appends  decreed  the  value  of  the  (hip  and  cargo  to  be  paid  ac« 
cording  to  the  fpecial  agreement  between  the  parties,  and  a 
monition  and  attachment   againft   the   fureties:     The  Charrn^ 
ing  Peggy i    the   8th  of  November    1782,    in   which   alfo   re- 
fiitation    of  the   value  of  the  (hip   and  goods   was   decreed. 
All    thefe    cafes    ihew    that    the    commiffioners    of    appeals 
have  enquired  into  the  real  value  of  captures,  to  eftimaie  thp 
compenfation  to  be  given ;  they  have  not  been  confined  to  any 
limits,  but  have  gone  into  the  general  circum(tances  of  the  cafe^ 
to  determine  the  quantum  of  injury.     There  is  no  hardfliip  in 
the  5  th  fe£lion,  which  orders,  that  before  fentence  the  goods 
(ball  be  appraifed  at  the  place  to  which  they  are  carried,  and 
the  claimant,  upon  giving  fecurity  to  redore  the  appraifed  value, 
(hall  have  his  property  back  again,  and  proceed  upon  his  voyage ; 
becaufe,  if  it  be  ultimately  decided  againft  him,  the  captor  would 
receive  the  value  at  the  place  to  which  he  choofes  to  carry  the 
prize,  and  which  is  as  much  as  a  captor  can  have  any  right  to 
expe£l.     But  it  is  not  necefTary  to  contend  whether  this  would 
be  juft  or  unjuft,  ilnce  the  a&  has  made  a  pofitive  provifion  that 
a  fecurity  (hall  be  taken  to  reftore  thc/ull  value^  and  has  ufed 
this  exprclRon,  where  the  legiflature  was  perfe£kly  aware  of 
the  diltin£lion  between  full  valuey  generally  fpeaking,  and  value 
according  to  a  limited  appraifement.    This  being  the  cafe,  there 
is  no  pretence  to  fay,  that  the  lords  of  appeals,  after  having  de- 
termined the  general  qnedion,  namely,  that  this  was  not  a  legal 
capture,  have  conilrued  the  aci  in  a  manner  diilerent  from  the 
rules  of  the  common  law.    They  had  a  right  to  enquire  what  was 
the  full  value,  by  reference  to  the  regiftrar,  or  by  any  other  means 
they  (hould  think  proper :   whether  the  regiftrar  has  gone  too 
far  in  eftimatiug  the  value  or  not,  is  a  queftton  which  this 
court  cannot  determine,  fince  the  lords  of  appeals  had  a  right 
to  make  a  reference  to  him,  the  fubjeft  matter  being  within 
their  jurifdi£lion.    The  expenccs  alfo  of  the  capture  and  fale,  if 
the  2,6t  of  the  captor  be  declared  illegal,  ought  to  fall  on  him, 
and  not  on  the  claimanti  allowance  therefore  (hould  be  made 

for 
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1 789.    f^^  ^of^  expences  in  eftimating  the  value.    Suppofing  ttien  for  a 

■  moment,  that  a  conftru^lion  diflFisrent  from  the  rules  of  the  com* 

BtTMXK    iQQii  i^YT  were  a  ground  of  prohibition,  yet  in  this  inftance  it 

Atkxvu    does  not  appear  that  the  conftru£liott  put  by  the  commifiioners  of 

appeals  on  the  zfk  in  queftion,  was  contrary  to  thofe  rules. 

The  next  ground  of  prohibition  ftated,  is,  that  the  court  of 
Vice-Admiralty  at  Halifax  has  taken  a  fecurity  which  it  had 
ao  right  to  take.  Now,  though  a  driSt  common  law  recogni-» 
zance,  upon  which  z/cire  facias,  an  aAion  of  debt,  or  an  ex- 
tent might  be  founded,  could  not  be  taken  by  a  court  not  of 
record,  yet  fuch  a  fecurity  as  the  prefent  was  well  warranted  by 
the  14th  fe£t ion  of  the  aft,  which  requires  fidjficientfecuritf  to  be 
given.  Thofe  only  are  ftri£t  recognizances,  to  which  the  plea  of 
ttuJ  tiel  record  may  be  pleaded  :  but  others  of  a  fimilar  nature  may 
be  proceeded  upon,  to  which  that  plea  cannot  be  applied.  Doug!,  i  • 
•—Suppofing  antecedent  to  this  ftatute,  the  courts  of  Admiralty 
had  never  taken  fuch  a  fecurity,  yet  the  ftatute  has  given  full 
licence  to  the  difcretion  of  thofe  courts,  to  determine  what  fpe- 
cies  of  fecurity  they  would  take,  beft  adapted  to  the  purpofe  of 
compenfation  to  the  party  injured.  If  this  form  of  fecurity 
be  not  good,  what  other  could  be  taken  ?  It  could  not  be  a 
ftatute  merchant,  ftatute  ftaple,  or  judgment ;  if  it  had  been  a 
bond,  it  could  not  have  been  put  in  fuit  in  the  court  of  Admi- 
ralty, as  that  court  is  prevented  from  holding  plea  of  contracts 
under  feal,  by  the  ftatute  15  Ric.  a.  r.  3.  but  it  muft  have  been 
enforced  in  a  common  law  court ;  a  jury  muft  have  decided  on 
the  quantum  of  damages,  and  the  probable  caufe  of  feizure ;  by 
which  means,  the  queftion  of  prize  would  have  been  drawn 
from  its  proper  jurifdidlion,  and  determined  before  a  wrong  tri- 
bunal. But  no  fuch  inconvenience  can  arife  from  the  fecurity 
which  has  been  taken,  which  is  only  to  be  enforced  in  that 
court  which  has  jurifdiftion  of  the  merits,  and  comes  neareft 
to  the  intention  of  the  legiilature.  Neither  can  it  be  improper 
as  taken  to  the  king,  though  not  in  a  court  of  record.  In  the 
difputes  between  the  temporal  courts  and  the  courts  of  Admiral- 
ty in  the  year  i6ia  (a),  the  twelve  judges  agreed,  that  as  the 
court  of  Admiralty  was  the  king's  court,  the  proceedings  there 
ought  to  be  in  his  name.  It  appears  from  the  earlieft  accounts 
in  the  Admiralty,  that  the  fecurity  in  cafes  of  prize  has  been 
taken  to  the  fovereign;  in  i6a8,  letters  of  marque  were  grant- 
ed to  merchants,  who  gave  fecurity  "  to  tlie  King  :*'  in  165  r^ 

(«)  VM^Ufi  134, 

to 
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to  the  «*  Keepers  of  the  liberties  of  England t**   in  1653,  to     lygj^^ 
<*  hit  Highnefs  the  Lord  Protestor;''   in  1666^  to  "  James 


Duke  tfTorkf  Lord  High  Admiral  i^  from  1689  to  1697,  ^°  ^    B»vifE» 
•«  King,  {William  3.);"   in  170a,  to  «  Pri/ir^  George  of  Den^    AtmkI. 
vrari,  Xwrf  i/lfgA  Admiral;^  in  1 7 1 8,  to  the  "King,  {George  i.);** 
ia  17^9,  1744,  and   1756,  to  the  "  Bang,  {George  ^.)  ^^^   but 
in  the  late  war,  by  mere  miftake  of  the  officers,  in  the  Admiraltf 
here,   no  name  was  mentioned  to  whom  the  parties  (hould 
be  bound,    though  in   the  Vice-Admiraltjr  courts  of    Hedi^ 
fax  and  New  Tori  the  fecurity  continued  to  be  taken  to  the 
King.    This  was  the  antient  form,  and  no  poillble  inconveni« 
ence  can  arife  from  it.     The  term  recognizance  means,  in  its 
true  fignification,  nothing  more  than  an  acknowledgment}  applied 
to  a  court  of  record,  it  means  an  acknowledgment  of  a  debt  oil 
record ;  in  the  prefent  cafe,  though  an  acknowledgment  of  a 
debt  to  the  crown,  it  means  no  more  in  cScSt^  than  a  ftipuh- 
tion,  which  a  court  of  Admiralty  may  clearly  take,  and  corref* 
ponds  with  the  defcription  given  by  {a)  Vinnius  of  a  ftipulation* 
There  is  no  fubftantial  diflFcrence  between  an  agreement  to  pay  a 
fum  of  money,  and  an  acknowledgment  of  a  fum  of  money  be« 
ing  due ;   they  differ  only  in  name*     It  would  be  quibbling  on 
words,  to  fay  that  a  court  (hall  be  at  liberty  to  take  a  ftipulation^ 
but  not  a  recognizance,  when  in  effe£l  they  are  the  fame.    There 
are  many  cafes,  in  which  this  queftion  has  come  before  the 
courts  of  common  law,  upon  fuits  inftituted  by  the  feveral  part* 
owners  of  a  (hip,  where  they  could  not  agree  in  fending  it 
out ;  in  which  cafe,  application  has'  been  made  to  the  court  of 
Admiralty,  that  the  fliip  might  be  permitted  to  go  out,  not- 
withftanding  the  diffent  of  fome  of  the  owners,  the  party  fend- 
ing it  out,  giving  fecurity  to  thofe  part-owners  who  were  diflcn- 
lient,  to  be  anfwerable,  in  the  event  of  a  lofs,  for  thcJr  refpec- 
tive  (hares.     In  thefe  cafes  it  has  been  a  queftion,  whether  the 
courts  of  Admiralty,  being  governed  by  the  rules  of  the  civil 

(4)  Lib.  3.  c.  16.     Dt  vtrhonan  oh/igaticmBtn, 

In  hSc,  olim  talU  verba  tradita  faerunc.  Spondes  ?  Spondeo :  Promittls  ?  Promitto  ; 
Fldejttbes?  Fidejubeo:  Dabis?  Dabo ;  Faciei?  Faciam.  Utrum  autem  Ladoa  an 
Gnrca,  Tel  qua-iibet  alia  lingua,  fiipulat/o  concipiatttr,  nihil  interef^,  fi  uterque  ftipu- 
lantium  intelledlum  ejus  linguae  b^beat.  Nee  neceife  eft  eadem  lingua  utrumque  utt, 
/ed  fuAicic  congruenter  ad  inleri-ogaia  refpondere.  Quinetiam  duo  Grzci,  lingua  Lacina 
obligationem  contrahere  poiTunt.  Sed  haec  folennta  verba  olion  quidem  in  ufu  fuerunt : 
poftea  Leoaiana  cooftitutio  laueft,  ^m»  foienfiUate  verbcrumfvh/atap  /etrfinn,et  iKttlieSium 
41^  9tru^iufarfi/c!un  dtfiierat^  ^uibujcun^t  ttndtm  vfr^s  (X^rfJIum,  ^    ^ 

law. 
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1789.    law,  could  take  and  enforce  fuch  fecurities*    Thoiigh  doubt!^ 

-^ were  formerly  entertained  on  this  fubjcft  in  cburts  of  commoii 

\.  law,  yet  the  later  cafes  have  determined  that  the  courts  of  Ad- 
Atwws.  miralty  might  compel  fuch  fecurities  to  be  given,  -and  enforce 
them,  by  whatever  names  they  might  be  called ;  they  have  in 
Ibme  cafes  been  termed  ftipulations,  in  others  recognizances^ 
though  the  judges  have  been  aware  that  a  ftri£l  technical  recogni^ 
tance  could  not  be  taken  by  a  court  not  of  record,  i  Ld.  Raym. 
213.  Lambert  v.  Aeretree.^^x  Ld.  Raym.  235.  '  Blachtt  \. 
Anjley, — 2  Ld.  Raym,  1 285.  Degrave  v.  Hedges»'^2  Stra.  890.. 
fcf  2  Siderf.  197.  Dimock  v.  Chandler^  Cro.  Eliz.  685.  Anonymh 
2  Siderf.  252.  Bech  v.  Chelfcock.^ Fitz,  Nat.  Brev.  976.-*-3 
Slack.  Co/n.  108  (5*  29I.  The  original  fecurity  taken  on  granting 
letters  of  marque  ^as  an  acknowledgment  of  a  debt  to  the  king, 
but  has  been  often  proceeded  upon  in  tlie  courts  of  Admiralty^ 
and  no  inftance  can  be  found  of  a  prohibition  being  granted  to 
prevent  thofe  courts  from  enforcing  them. 

This  is  an  application  to  prohibit  the  court  of  lords  corn- 
miflioners  of  appeals,  which  is  totally  di(lin£l  from  the  ordinary 
court  of  Admiralty,  and  has  alone  jurifdiAion  of  the  fubjefl 
matter.  They  are  fole  judges  of  the  queftion,  prize  or  no  prize  } 
this  depends  on  theyi//  helli:  upon  which  no  other  court  can  pro- 
ceed :  even  after  they  have  determined  the  queftion  of  prize  in  the 
negative,  a  court  of  common  law  cannot  entertain  an  aAion  of 
trefpafs  on  it :  Le  Caux  v.  Edert^  DougL  594.  in  which  cafe  the 
opinions  of  Mr.  Juftice  BuUer  and  Mr.  Juftice  Afbhurjl^  (hew 
that  courts  of  Admiralty  may  give  full  compenfation  to  parties 
injured. 

The  only  remaining  queftion  is.  Whether  fuppofing  the  con* 
{tru£lion  to  be  different  from  that  which  a  court  of  common  law 
would  put  upon  the  ad,  there  is  a  good  ground  for  a  prohibition  I 
Now,  unlcfs  an  inferior  court  is  proceeding  to  enlarge  its  jurifdic- 
tton,  by  the  conftrudion  of  an  a£t  of  parliament,  a  prohibition 
ought  not  to  iffue  on  that  ground  ;  here  there  was  no  encroach- 
ment of  jurifdi£lion,  the  fubjedi  matter  being  peculiarly  within 
it  \  and  where  therd  is  cognizance  of  the  principal,  there  is  alfo 
cognizance  of  every  incident.  Upon  the  whole  therefore  it  ap* 
pears, 

I  ft.  That  the  ftatute  in  queftion  has  not  been  thifconftrued,  but 
that  the  conftrudtion  put  upon  it  is  agreeable  to  the  rules  of  the 
common  law. 

2dly, 


BRTKBa 
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tdlj.  That  if  the  commi (Doners  of  appeals  have  differeci  in  1789. 
their  interpretation  of  this  ftatute  from  the  common  law,  they 
haVe  differed  upon  a  fubje^  which  belongs  exduGvely  to  their 
cognizaace,  and  in  fo.  doing  have  not  encroached  on  the  jurif-  Atzxha* 
dkiion  of  any  other  court. 

3dly,  That  the  court  of  Vice- Admiralty  have  taken  fuch  a  fe* 
cutity,  as  they  were  by  law  enabled  to  take,  and  therefore  the 
lords  commiffioners  of  appeals  are  not  to  be  prohibited  by  this 
court  from  enforcing  it. 

The  following  were  the  arguments  ufed  on  the  part  of  the 
plaintiffs. 

"In  this  cafe  there  are  three  queftions,  id.  Whether  the 
produce  of  the  (hip  and  cargo  fold  without  fraud,  at  the  port 
into  which  the  prize  was  carried,  be  not  the  full  value  within 
the  cleaning  of  the  14th  fe£lion  of  the  aft  ?  2d,  Whether  the 
court  of  Vice-Admiralty  could  take  fuch  a  fecurity  as  the  pre- 
fent  ?  3d,  Whether,  fiippofing  the  a£k  to  have  been  mifcon- 
ftrued,  a  prohibition  will  not  iffue  ? 

With  refpeft  to  the  conftruftion  of  the  aft,  it  is  to  be  obferved, 
that  the  plaintiffs  in  prohibition  are  not  the  captors,  but 
fureties,  who  have  entered  into  a  fecurity  to  reflore  only  what 
ought  to  be  reftored  within  the  terms  of  the  aft,  in  cafe  the 
fentence  (hould  be  reverfed.  They  are  like  bail  at  common 
law,  who  are  not  liable  beyond  the  extent  of  their  recognizance, 
whatever  may  be  the  damages.  The  principal  defign  of  the  5th 
feQion  was,  to  prevent  the  detention  of  goods  taken  from  the 
Americans^  till  proper  evidence  could  be  procured  to  enable  the 
court  to  give  final  fentence  ;  it  therefore  direfts,  that  fuch  as 
would  not  be  injured  by  keeping,  fliould  be  appraifed  and 
locked  up,  and  fuch  as  could  not  well  be  kept,  (hpuld  be  fold 
by  public  fale  f  for  the  clear  amount  of  which  alone,  the  cap- 
tor (hould  be  anfwerable.  Now  in  this  cafe,  as  well  as  that  of 
a  reverfal  of  that  fentence,  juftice  requires  that  the  claimant 
ihould  be  put  as  near  as  pofhble,  into  that  ftate,  in  which  be 
was  before  the  capture :  to  afcertain  this,  the  legiflature  cono 
(idered  appraifement  at  the  port  to  which  the  (hip  might  be  car- 
ried, as  the  bed  meafure,  with  refpeft  to  fuch  goods  as  could  be 
kept ;  and  public  fale  with  rcfpeft  to  fuch  as  could  not..  They 
alfo  con(idered  the  captor,  in  cafe  fentence  (hould  be  given  in 
his  favour,  fo  likely  to  be  in  the  right,  that  a  provifion  is  made 
by  the  14th  feftion,  that  the  execution  of  the  fentence  (hall  not 
be  fufpended  by  means  of  an  appeal.  By  the  jth  fcdtion,  before 
Vol.  I.  N  fcirwcncr-, 
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1789.  fenfcncc,  the  goods  arc^'to  be  delivered  in  the  firft  inftancc  to 
*  ■-  the  claimant,  and  on  his  refufal,  by  the  6th  fedion^  to  th^ 
*  ♦T**  captor  J  but  by  the  14th,  after  (entence,  the  claimant  is  looked 
Atxiks.  upon  as  fo  little  likely  to  be  in  the  right,  that  the  goods  arc  to 
be  delivered  to  the  captor,  upon  giving  fecurity  to  rcdore  the 
«*  full  value,**  in  cafe 'the  fcntcncc  (hall  be  reverfed.  Now  it 
is  not  to  be  conceived,  that  the  legiflature  could  mean  to  re- 
quire fecurity  for  a  greater  fum,  from  the  captor,  who  had  fo 
far  fucceeded  in  eftablifliing  his  right,  as  to  have  a  fentencc  in 
his  favour,  than  he  would  have  been  obliged  to  give,  if  no  fuck 
fentence  had  been  pafled :  to  put  him  in  a  worfe  Ctualion  after 
the  court  of  Vice- Admiralty  had  decided  in  his  favour,  than  be 
would  be  in  before  fuch  decifion  ;  to  confider  it  more  proba- 
ble that  he  fliould  be  wrong,  when  a  court  of  jufticc  had  de- 
termined him  to  be  right,  than  when  it  had  not;  to  make 
the  leflVr  probability  outweigh  the  greater.  It  has  been  fiid 
on  the  part  of  the  defendants,  that  where  goods  are  wrong- 
fully taken,  the  jury  are  to  meafure  the  value  of  them  ;  the 
owner  is  not  to  be  bound  by  the  fale  of  a  wrong  doer,  bccaafe 
there  would  be  a  manifcft  injury,  if  be  were  obliged  to  receive 
no  more  than  their  produce  at  a  bad  market.  But  the  fame  in- 
jury  may  happen  to  a  claimant  in  the  cafe  provided  for  by  the 
5th  fedion :  the  goods  may  be  carried  to  a  port,  where  there 
may  be  an  improper  market  for  them,  and  upon  inquiry  there 
may  be  no  ground  for  a  fentence  of  condemnation  \  yet  the 
claimant,  upon  the  court  of  Admiralty^s  deciding  that  his  (hip 
was  not  lawful  prize,  could  recover  back  no  more  than  the 
amount  of  the  previous  fale  of  fuch  commodities  as  were  of  a 
pehihable  nature ;  he  would  then  be  in  a  more  meritorious 
Ktuation  than  if  bis  (hip  and  cargo  had  been  condemned,  and 
yet  would  be  liable  to  the  fame  hardfliip,  which  fumiflies  the 
arguments  ufed  by  the  defendants  to  prove  that  the  words  *•  full 
raluc,**  in  the  14th  feclion,  cannot  mean  the  value  for  which 
the  goods  might  be  fold  at  the  port  into  which  they  might  be 
carried.  But  in  facl  there  is  no  complaint  of  injury  en  the 
Bbcl,  it  is  fimply  a  queftion,  whether  prize  or  not.  By  the 
(ff)  I  ft  feAion  of  this  aO,  all  the  (hips,  fe**-.  of  the  rebellious 
colonies  trading  in  America  are  declared  to  be  forfeited  to  the 
king,  as  if  they  belonged  to  open  enemies }  the  objed  of  it 
was,    to  pat  the  Anuricans  in   the  light  of  open   enemies  \ 

\9\  FiJp/^.  otndi  horn  eke  fcatnl  Aamtts  icfcntd  »  m  t!.«  »2«««»£. 
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Other  prize  aSs  therefore  relating  to  open  enemies,  arc  in  pari  1789. 
materia^  and  may  be  called  in  to  explain  the  aft  in  qucftion ;  if  ^^^^^  • 
the  opinions  of  eminent  lawyers  be  allowed  to  have  weight  in  v. 
qucflions  of  conftrudiion,  much  more  (hall  the  voice  of  the  Ic-  -^tkini.  ' 
giflature  itfclf.  In  the  6th  of  Anne^  ^«  37«  /  4  ^  5-  f^^"*  which 
afi  the  others  were  copied,  the  fame  meafure  of  value  is  adopted ; 
the  8th  fedion  of  that  zGt  is  fo  much  in  favour  of  the  captor, 
that  in  cafe  of  an  appeal  it  makes  no  fecurity  neceflary  to  be 
given  for  the  reftitution  of  the  value  of  the  capture,  but  en- 
titles him  to  execution  without  any  feccnrity.  This  being 
thought  too  great  a  latitude,  the  13th  Geo.  2.  c.  4.  /  8.  intro- 
duced a  fecurity  for  the  ««  full  value,"  in  the  fame  manner  as 
the  a&  in  difpute  \  which  was  alfo  adopted  the  1 7th  Geo.  ^. 
e.  34.  /.  9.  and  the  29  Gto.  2.  c,  4.  /.  9.  And  it  is  extremely 
material  to  obferve,  that  the  32  Geo.  2.  c.  25.,  which  was 
made  exprefsly  to  amend  and  explain  the  29th  Geo.  2.  c.  34., 
entirely  omits  the  fc£lions  qf  the  former  acts  fubfequent 
to  the  6th  of  Anne^  correfponding  with  the  5th,  6th,  and 
14th  of  the  16  Geo.  3.  c.  5.  on  which  the  queftion  arifes ; 
but  adds  a  provifion  for  the  cafe  of  an  appeal,  in  the  24th 
.{e£tion,  (which  is  alfo  inferted  in  the  27th  fe£lion  of  the  19  Geo. 
3.  c.  67.)  and  declares,  that  there  (hall  be  an  appraifement, 
and  that  according  to  that  appraifement  the  value  (hall  be 
cftimated,  and  the  fecurity  given :  this  is  a  dired  legiflative  ex- 
poGtion  of  what  was  meant  by  the  former  ftatute  ^9  Geo.  2. 
€.  34.  f.  9.  being  contained  in  the  only  claufe  which  mentions 
an  appeal :  and  the  9th  fedion  of  the  29  Geo.  2.  c.  34.  thus 
explained,  is  verbatim  the  fame  as  the  14th  fedion  of  the 
16  Geo.  3.  c.  5. 

But  independent  of  this  analogy  between  the  feveral  prize 
ads,  the  claufe  in  difpute  direds,  that  execution  of  the  fentcncc 
ihall  not  be  fufpended  by  reafon  of  an  appeal ;  tbe  fentence 
therefore  is  meant  to  be  carried  into  immediate  execution, 
and  of  coiirfe  fecurity  is  to  be  immediately  given.  That  fecu- 
rity muft  be  meafurcd,  cither  by  the  produce  of  a  fale  at  that 
place  where  the  (hip  is  carried,  and  the  fecurity  taken,  or  by 
the  invoice  price.  There  can  be  no  medium.  The  invoice 
price  will  afcertain  the  value  at  the  time  when  the  (hip  left  the 
port  from  whence  it  came ;  and  the  produce  of  a  fair  fale  will 
determine  the  value  at  the  place  at  which  it  arrives.  But  the 
invoice  price  cannot  be  the  true  meafure,  from  the  manifeft  in- 
jufticc  wbich  would  enfue  from  it.     For  if  the  goods  (hould 
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1789.     be  carried  to  a  port,  where  the 'value  of  them  would  be  infinitciy 
■  ■  greater  than  the  invoice  price,  and  fecurity  to  be  taken  for  no 

B»\MiR  j^QYQ  jj,3„  ^j^jj  price,  the  confcquencc  would  be,  that  the  captor 
AtxHcs.  would  gain,  and  the  owner  lofc  the  difference  :  on  the  other 
hand,  if  the  value  at  the  place  of  fale  fliould  be  lefs  than  the 
invoice  price,  the  captor  who  meant  to  do  his  duty,  who  had 
a  probable  caufe  of  feizure,  (which  mufl  be  intended  from  the 
fentence  of  a  court  of  Admiralty  in  his  favour,)  would  be  obliged 
to  pay  a  confiderable  fum  of  money,  for  having  done  what  his 
duty  required  him  to  do.  This  is  not  the  cafe  of  a  daptor 
wantonly  feizing  (hips,  and  carrying  them  to  tliat  port,  which 
would  be  moft  for  his  intercfl.  The  adl  was  not  made  for  the  en- 
couragement of  privateers,  but  to  veil  the  property  of  American 
prizes  \n  the  king's  navy ;  the  officers  of  which  were  bound  to 
take  fuch  (hips  as  belonged  to  the  Americans^  and  carry  them 
into  that  port  to  which  they  were  ordered  to  go  by  their  fupe- 
riors.  But  even  if  they  had  a  power  of  making  choice  of  the  port 
to  which  they  would  go,  it  is  not  to  be  fuppofed  that  the 
officers  of  the  king's  Hiips  are  to  enter  into  all  the  fpeculations 
of  adventuring  merchants.  The  produce  therefore  at  the  port  to 
which  the  prize  is  carried  mud  be  the  full  value,  according  to 
the  true  couftrudtion  of  the  aft. 

This  conftruflion  receives  additional  weight,  from  referring 
to  the  praftice  of  the  common  law,  in  cafes  where  the  value 
of  a  thing  feized  is  to  be  afcertained,  before  the  legality  of  the 
feizures  is  determined.  In  Gtlberfs  Hi/lory  of  the  Exchequer  (a), 
it  is  faid,  by  analogy  to  the  procefs  of  feizing  lands,  that  the 
proccfs  on  feizure  of  goods  is,  "  When  the  officer  has  feized,  if 
•*  the  port  be  100  miles  diftant  from  town,  he  is  to  take  out 
•*  the  writ  of  appraifement  returnable  in  14  days,  and  on  this 
•*  writ  of  appraifement  they  return  the  value  of  the  goods  as 
•*  it  is  found  by  the  jury ;  but  upon  the  return  of  the  writ  of 
•*  appraifement,  the  goods  are  fet  up  to  cant,  left  they  (hould 
•*  not  be  appraifed  according  to  their  true  value ;  and  if  any 
•  «  claim  were  put  in,  and  the  goods  pcri(hable,  the  claimer 
«<  was  permitted  to  have  writ  of  delivery,  upon  giving  fecurity 
*'  to  anfwer  the  value  of  the  goods  •,"  it  appears  from  hence, 
that  even  where  there  is  a  writ  of  appraifement,  the  court  of 
Exchequer  confider  the  putting  up  the  goods  to  public  cant  or 
auclion,  as  the  moft  efficacious  method  of  afccrtaining  their 

(rf)  r«ge  ii8» 
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real  value.     So  alfo  where  judgment  has  been  t)btained  and  exe-  '   1 789. 

cution  iffucd,  if  afterwards  the  judgment  (hould  be  fct  afide,  the   -;: * 

value  only,  for  which  the  goods  were  fold,  is  to  be  reftored,         v. 
provided  the  falc  were  without  fraud.     In  Moor  573,  it  was  ^e-    ^^*^*'*«- 
termined,  that  where  a  flierifF  had  fold  a  term  under  a  fi'fa. 
and  afterwards  judgment  was  reverfed,  the  money  (hould  be  re- 
(tored  which  arofc  from  the  fale,  and  not  the  term  itfdf.     To 
the  fame  effe£t  is  5  Co.  90.  b.     In  the  prefent  cafe  it  is  admitted 
by  the  pleadings,'  that  the  falc  at  f^alifax  was  without  frauds 
under  a  judgment,  which  judgment  has  been  reverfed.     in  the 
cafe  .of  The  Fifforia,  a  Dutch  (hip  taken  by  his  majefty*s  (hip  Thi 
Portland,  the  (hip  and  cargo  were  condemned,  and,  on  an  appeal, 
reditution  of  the  value  was  decreed :  the  claimants  in(ifted,  that 
under  the  term  value,  they  were  entitled  to  the  invoice  price, 
the  goods  having  been  fold  to  difadvantage  at  Barbadoes,  to 
which  place  they  were  carried ;   but  the  court  of  appeals,  on 
the  lath  of  Jtilyy  1784,  decreed  reditution  to  be  made  accord- 
ing to  the  account  of  fales.     So  in  the  cafe  of  The  Santifflma 
Annunciata,  a  Ragttfan  (hip,  taken  and  carried  into  Gibraltar 
by  his  maje(ty's  (hip  The  Brilliant^  reditution  of  the  cargo,  or  the 
value  thereof,   was  decreed,    upon  an  appeal:   the  claimants 
urged  that  the  value  was  the  prime  cod  or  invoice  price,  which 
they  proved,  and  was  allowed  by  the  regidrar,  to  be  2185  /.  i  /. 
I  i. :  the  captors  infided,  that  they  were  liable  to  no  more  than 
the  produce  of  the  fale,  which  was  only  1480/.:    the  Lords 
decreed  reditution  to  be  made  according  to  the  account  of  fales- 
With  refpeft  to  the  argument,  that  the  expencc  of  the  condemna- 
tion and  fale  ought  not  to  fall  upon  the  claimant,  it  is  to  be 
obferved,  that  the  lords  of  appeals  do  not  confider  themfelves  at 
all  bound  by  the  value  at  the  place  of  fale,  but  refer  it  to  the 
regidrar  to  take  an  account  of  the  full  value,  without  regard  to 
the  fale. 

The  next  quedion  is,  whether  tM  fecurity  were  fuch  as  the 
court  of  Vice-Admiralty  could  lawfully  take.  Now  the  [a)  form 
of  it  is  exa£lly  fimilar  to  that  of  a  common  law  recognizance. 
The  lords  of  appeals  call  it  a  recognizance,  as  appears  by  the 
declaration.  ,  But  it  Is  a  fettled  rule  of  law,  that  no  court  can 
take  a  recognizance,  which  is  an  acknowledgment  of  a  debt  on 
record,  except  a  court  of  record.  Bro.  Abridge  tit.  RecognU 
^nce,  fl.  14.     2  Roll.  Abr.  393.  pi.  x,      No^  25.     I  Keb.  55  a. 

[a)  Vidtpojt.  chefe  fon^t. 
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1789.  ^^^  i(  !s  exprefsly  faid  by  Lord  Coie,  4  In/I.  135*,  that  a  court 
■  ■ .  of  Admiralty  cannot  take  fuch  a  recognizance  as  a  court  of 
BftYMEft  record  may  take.  The  defcription  of  a  (lipulation  cited  from 
Atkini.  J^itmus^  is  no  more  than  that  of  a  contra£^  made  in  the  form  of 
qucilion  and  anfwer ;  but  fuch  a  contra£t  is  not  a  recognizance^ 
As  to  the  cafes  cited  from  Lord  Raymond^  confirmed  as  they  are 
by  that  of  Dimmock  v.  Chandler^  2  Stra.  890.  they  prove  only 
that  fuch  a  fecurity  as  the  courts  of  Admiralty  could  take 
(whether  called  by  the  name  of  recognizance  or  ftipulation, 
both  of  which  are  ufed  indifcriminately  by  the  reporters,)  might 
be  there  proceeded  upon :  but  they  by  no  means  prove  that  fuch 
a  recognizance  as  a  court  of  common  law  would  take,  could  be 
proceeded  upon  in  the  Admiralty.  As  to  the  authority  of  Cro. 
£liz.  685.)  if  the  obligation  there  mentioned  were  an  obliga- 
tion at  common  law  under  feal,  it  could  not  be  enforced  in  the 
CQurts  of  Admiraltyi  though  it  might,  if  it  were  a  mere  ftipula- 
tion.  The  cafe  in  2  Siderfm  152.  of  Becks  v.  Chelfcock^  is  too 
looftly  reported  to  be  relied  on :  it  was  this,  **  one  having 
**  taken  a  (hip  as  prize,  containing  goods  prohibited,  entered 
•*  into  a  recognizance  with  fureties  before  the  judges  delegates, 
<<  to  bring  the  money  he  (liould  gain  by  the  fale  of  the  goods  inta 
*<  the  Admiralty  court  before  a  certain  day,  if  they  upon  a  plea 
**  there  pending,  did  not  adjudge  the  (hip  and  goods  to  be 
M  lawful  prize."  It  then  goes  on  to  ftate,  that  "  they  after 
'«*  many  times  cite  the  owner  before  the  judges  of  the  Admiralty, 
<<  and  for  his  not  coming  and  bringing  in  the  money  at  the  day, 
^^  they  threaten  to  fuc  execution  againfl:  the  fureties  who  vere 
«*  merchants  of  London  s  and  then  Wild  prayed  to  have  a 
<*  prohibition,  bccaufe  by  the  Jirjl  judgment  or  fentence^  the 
^'  recogniziuice  was  difchargcd."  So  that  Wild  contended, 
that  by  the  Jirji  judgment  the  recognizance  was  difcharged, 
whereas  the  cafe  ftatcd  no  fecond  judgment.  But  the 
cafe  probibly  was,  ihat^the  (hip  was  adjwdged  lawful 
prize  in  tlie  court  of  Admiralty  ;  that  an  appeal  was  made 
to  the  delegates,  who  determined  it  was  not  lawful  prize^ 
a^d  then  proceeded  upon  the  recognizance.  On  this  ground 
^  prohibition  was  moved  for,  Wild  contending,  tha^  as  this 
fecurity  was  taken  in  the  inferior  court,  and  that  court  had 
decided  in  favour  of  the  perfons  entering  into  it,  by  that 
decree  the  fecurity  was  difcharged :  though  the  delegates  re- 
^erfed  the  fentence^  yet  the  condition  of  the  recognizance  was 

performed. 
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performed,  when  the  court  below  decreed  in  favour  of  the  cap-     1789. 
lure,  and  upon  this  ground  was  the  decifion :    there  was  no  "^^^^^^ 
queftion  in  difpute,  whether  the  recognizance  was  fuch  as  a         ^». 
court  of  Admiralty  could  take  or  proceed   upon :    that  cafe       ''^^^** 
therefore  is  not  applicable  to  the  prefent.    The  authority  cited 
ifrom  Fitz.  N.  B.  is,  that  "  if  a  man  acknowledge  in  the  fpiri- 
**  tual  court  that  he  ought  to  pay  fuch  a  fum  on  fuch  a  day,  4 
•*  prohibition  will  not  lie ;"  but  this  is  only  faying,  that  fome 
fort  of  fccurity  may  be  there  taken.     The  (/j)  form  of  fccurity 
given,  on  taking  out  letters  of  marque,  is  not  an  acknowledgement 
to  the  king,  as  was  contended  i   nor  that  ufed  in  the  court  of 
Admiralty  here,  in  cafes  exa£lly  (imilar  with  the  prefent.  Thefe 
fecurities  derive  their  whole  force  and  effeft  from  the   fub- 
iniflion  and  coofent  of  the  parties,  without  which,  no  proccfs 
could  iflue ;  and  are  like  rules  of  court  at  common  law  to  which 
parties  mutually  agree  to  fubmit:    but  a  recognizance  is  an 
acknowledgement  on  record  of  a  prior  exilling  debt,  on  which 
proccfs  may  immediately  iflue  without  any  confent  of  the  parties. 
In  the  prefent  cafe  there  is  an  abfurdity  on  the  face  of  the  fe- 
Curity  taken :  in  the  fuit  in  the  Vice- Admiralty  court  of  Hah/ax, 
the  king  and  the  captor  were  the  profecutorS}  and  defendants 
in  the  appeal ;    the  fccurity  is  taken  from  the  captor  to  the 
kingy  that  is  from  one  defendant  to  another.      Another  ob- 
jection to  it  is,  that  being  an  acknowledgement  of  a  debt  to  the 
king,  it  would  bind  the  lands  of  the  debtor :    even  the  affign- 
xnent  of  a  debt  to  the  king  has  that  effeA,  4  Injf.  115.  an4 
would  not  be  difcharged  by  a  commiflion  of  bankrupt.     Either 
way  therefore  this  fccurity  is  bad  j  if  it  be  an  acknowledgement 
of  a  debt  on  record,  (which  it  ought  to  be  as  it  is  to  the  king^ 
Qilb.  Exc,  165.)  it  is  void,  being  taken  in  a  court  not  of  record  ; 
if  it  be  not  void,  it  will  en^b)e  the  court  of  Admiralty  to  aiFe£fc 
lands. 

With  rcfpefl  to  the  remaining  queftion,  whether  a  prohibi- 
tion will  not  lie^  if  the  court  of  appeals  has  mifconftrued  the 
^Bi  of  parliament,  it  is  clear  tha(  where  an  inferior  court  cxt 
ceeds  its  jurifdidtion  it  is  liable  to  be  reftrained  by  a  court  of 
common  law.  In  1  ^alk.  550.  a  prohibition  was  granted  to  4 
dutchy  court;  in  2  Lord  Raymond  1408.  to  a  court  of  great 
ftfflions  in  WaUs ;  and  in  4  Inft.  3:^2.  it  is  laid  down  that  a 
prohibition  will  go  to  the  convocation.     In  the  prefpnt  cafe^  an 

(4)  VuUfp.  thcfe  forms. 
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1789.  aft  of  parliament  having  made  perfons  liable  to  a  certain 
'^j^^^^  amount,  as  the  court  of  prize  before  which  the  qucftion  came» 
«.  interpreted  the  aft  to  make  them  liable  beyond  that  amount, 
that  court  exceeded  its  jurifdiaion,  and  ought  to  be  prohibited. 
It  is  not  univcrfally  true,  ^hat  a  court  which  has  cognizance  of 
the  principal,  has  alfo  cognizance  of  every  incident.  Ecclefiaf- 
tical  courts  have  jurifdiftion  of  tithes,  but  cannot  try  a  modus. 
But  admitting  this  poGtion  to  be  true,  yet  if  in  the  determina- 
tion of  the  principal,  an  incident  arifes,  which  ought  to  be  de- 
cided according  to  the  rules  of  the  common  law,  and  is  in  faft 
decided  contrary  to  thofc  rules,  the  inferior  court  fo  deciding' 

15  liable  to  a  prohibition,  2  Roll.  Abr.  302.  pi.  i  g.    Id,  303.  pi.  27. 
Id.  306.  pi  40.     Id.  307.  pL  1 3.     Godboh  2 1 8.     WheeUr^s  cafe. 

It^was  replied. 

That  if  the  argument  dra^n  from  the  French  prize  afl,^' 
19  Geo.  3.  c,  67.  had  any  weight,  it  was  in  favour  of  the 
defendants  in  prohibition,  rather  than  the  plaintiffs ;  as  it 
appeared  from  thence,  that  the  legiflature  being  aware  that  in  the 

16  Geo,  3.  r.  5.  there  was  no  claufc  to  limit  the  obvious  meaning 
of  the  words  "  full  value,"  had  fupplicd  that  deficiency  by . 
'idding  in  the  19  Geo.  3.  c.  6^.  other  words  to  explain  them. 
But  that  aft,  being  fubfequent  to  the  aft  in  difpute,  cannot  afFe£t 
it.  As  to  the  other  afts  which  have  been  cited,  it  appears  from 
them,  that  fubfequent  to  the  6th  of  jlntiey  when  the  firft  law  was. 
pafled  on  the  fubjeft,  from  which  the  prcfent  aft  was  copied, 
alterations  were  made  by  the  legiflature,  with  a  view  to  the  pro- 
ceedings in  the  fevcral  courts  of  prize ;  but  thofe  alterations^ 
though  fome  of  them  are  adopted  in  the  16  Geo.  2'  ^.  5.  do  not  make 
that  aft  in  pari  materia,  with  thofe  intermediate  afts ;  it  i?  formed 
from  the  6th  oiAnne^  c.  37,  and  is  to  be  explained  by  reference  to 
that  aft;  but  there  the  direftion  is,  that  good  fecurity  (hall  be  taken 
to  anfwer  the  condemnation.  Neither  is  the  19  Geo.  3.  c.  67. 
in  pari  materia  with  the  aft  in  queftion  :  the  27th  feftion  of  the 
19  Geo.  3.  c.  67.  fo  much  relied  on  by  the  plaintiffs  in  pro- 
hibition, was  copied  from  the  24th  feftion  of  the  32  Qeo.  2. 
c.  25.  and  made  folely  in  favour  of  other  powers  having  a  right 
to  carry  on  tri^de  with  the  enemies  of  this  country,  in  time 
of  war,  by  virtue  of  fubfifting  treaties  ;  but  no  nation  could 
have  a  right  to  trade  with  the  Americans  while  they  were  in 
rebellion  againft  Great  Britain ;  this  claufe  was  therefore  pur* 
pofcly  omitted  in  the  16  Geo.  3.  c.  5.     But  fuppoling  the  French 
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prize  2&  could  be  called  in  to  aid  the  conftni£lion  of  the  jlme^"     1789* 
rican  zSt,  yet  in  the  prcfent  cafe,  neither  the  regulations  pre-  , 
fcribed  in  the  5th  fcGion  of  the  AmMcan,  or  in  the  27th  of    S*^*«*» 
die  French  afl:  have  been  complied  with ;    thofc  claufes  there-    Atjciks. 
fore  cannot  in  this  inftancc  be  reforted  to.     As  to  the  objefiioti, 
that  it  would  be  unreafonable  to  require  a  larger  fecurity  frOm 
the  captor,  after  fentence  in  his  favor,  than  before,  when  the 
legality  of  the  capture  was  doubtful :  it  is  to  beobferved,  that  in 
the  former  cafe  the  claimant  is  to  have  the  firft  choice  of  the 
goods,  which  are  to  be  xeftored  to  him,  if  he  thinks  proper  to 
give  fecurity  for  the  appraifed  value;    but  in  the  latter,  the 
captor  is  to  have  them  entirely  in  his  power,  to  do  what  he 
pleafes  with  them,  without  any  right  or  choice  on  the  part  of 
the  claimant ;  there  is  therefore  a  clear  di(lin£lion  between  the 
tfwo  CafeSy     What  (hall  be  deemed  the  full  value  mud  be  left 
to  the  difcretion  of  the  court  of  prize  :  it  has  been  determined 
di0erencly  in  different  inilances ;    fometimes  the  invoice  price 
has  been  the  meafure,  at  others  the  account  of  falcs.     In  the 
cafes  cited  on  the  part  of  the  plaintiffs,  of  The  ViBoria^  and 
Semtjffima  AnnufieiatOy    the  lords  of  appeals  merely  condrued 
Ae  meaning  of  the  term  •*  full  value/*  as  ufed  in  their  own 
deereer,  not  as  it  was  ufed  in  the  a£):  of  parliament.     The. 
qaeftion  in  ifoore  573.  probably  was,  whether  a  bond  fide  pur- 
chafer  of  a  term,  fhould  be  obliged  to  reftore  it;    but  he  cer«  ' 
tainly  could  not  prote£l  himfelf  under  a  judgment  which  wa9' 
reverfed.     If  a  (heriff,  under  an  execution  agiind  A.^  takes  the 
goods  of  £.,  he  (hall  reftore  the  real  value  of  them,  to  be  eftimar 
ted  by  a  jury,  not  the  mere  amount  of  a  fale.     In  the  parage 
adduced  from  GUbert  1  i2f,  where  appraifement  and  fale  are  faid 
to  be  the  fneafure  of  value,  the  party  claiming  relics  in  the  fir^ 
in(taQce,  on  appraifement,  and  the  provifion  there  made  is|  only 
to  remedy  a  defeA  in  that  appraifenrieot.    The  caf(^s  cited,  to 
Ihevir  thaf  this  fecurity  was  fuch  as  the  court  of  Vice-Admiralty 
could  not  take,  prove  only,  that  a  court  of  Admiralty  cannot 
take  a  common  law  recognizance,   by  which  land  might  be 
af!e£ted|  or  upon  which  an  a£tion  of  debt  might  be  brought. 
Admitting  the  authority  of  Gilbert^   that  the  king  can  only 
take  a  matter  of  record,  yet  he  does  not  mean  that  all  debts  to 
fhe  king  are  (pecialty  debts  ;   they  may  be  by  inquefl  of  office.- 
Kut  in  fome  inftances  the  king  takes  in  the  Admiralty  by  matter 
Qf  record ;  a^  where  he  is  entitled  to  the  d^ o;t«  of  Admiralty, 
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1789.      ^^^1*^  is  ^  ^^^^  ^uc  ^^  h!"^  appearing  on  the  rolls  of  tlie  couxtf 
^  Mrhich  are  f ^  recordsi  though  it  is  not  eftreated  into  the  cxche* 

Brymir  qacr,  but  is  followed  by  the  procefs  of  the  civil  law,  adopted  in 
Atkins.  ^^  courts  of  Admiralty.  No  court  can  fine  and  imprifon, 
except  it  be  a  court  of  record  5  but  the  court  of  Admiralty  may 
fine  and  imprifon.  i  Fent.  i  Com.  Dig.  tit.  Imprifontmnt.  (H. 
3*)  It  is  clear  therefore  that  the  court  of  Admiralty  is  in  the 
•nature  of  a  court  of  record,  of  an  anomalous  kind,  being  the 
king's  court,  and  a  court  maritime.  The  parties  who  entered 
into  the  fecurity,  by  which  they  admitted  the  jurifdidion  of 
ti^e  cpurt>  and  obtained  reftitution  of  the  Oiip  sind  cargo,  (hall 
not  be  permitted  to  deny  the  efTefl  of  that  engagement,  of  which 
they  receive  the  fruits.  It  was  contended  o.n  the  part  of  the 
plaintiffs  iii  prohibition,  that  being  only  fureties,  they  were  not 
liable  for  more  than  the  value  of  the  goods  at  the  place  of  fale. 
But  it  is  of  the  eflence  of  the  contrafi,  into  which  bail  enter, 
that  they  will  be  liable  to  the  full  extent  of  the  fecurity,  as  far 
as  the  court  (hall  think  juftice  requires  ;  within  which  limits, 
the  principil  and  bail  are  as  one  and  the  fame  perfon.  Thit 
principle  has  been  lately  recognized  Iq  this  court  (a),  and 
agreeable  to  this  is  the  praflice  of  the  court  of  Admiralty ; 
where  in  the  cafe  of  The  Phmnix^  December  13,  1753,  a  moni-^ 
tion  was  ifTued  againd  both  the  captor  and  fureties,  to  make  xt% 
ilitution  of  the  (hip  and  goods  \  and  the  fam^  in  many  other 
cafes  before  cited. 

The  fccurities  taken  in  the  Admiralty,  on  iffuing  letters  of 
marque,  have  been  fometimes  taken  to  the  king,  and  fometimes 
generally,  without  mentioning  any  perfon  to  whom  the  parties 
acknowledge  the  debt ;  but  the  greater  part  have  been  to  the 
king,  and  it  may  from  thence  fairly  be  concluded,  that  the 
proper  form  is  to  the  king(^}.  The  objection,  that  this  fecu- 
rity  would  give  the  king  a  priority  of  debt,  which  could  not  be 
difcharged  under  a  commidion  of  bankrupt,  arifes  from  con«t 
ftruiiig  it  to  be  a  common  law  recognizance,  but  would  be 
avoided  by.confidcring  it  to  be,  what  it  really  is,  a  ftipulation. 
Jn  4 /a;/?.  322.  a  prohibition  was  granted  to  the  convocation, 
becaufe  they  were  inquiring  into  matters  not  within  their  jurif- 
didion.  The  reafon  why  an  ecclefiaflical  court  cannot  try 
a  modus  is,  that  the  rules  of  evidence  refpefling  it  are  different 

(<i)  Mi'ihiHx,  Qikknt^  nfjtf^  75.  (i)  l^ius ^uji.  the  modera  fprmt* 
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in  a  court  of  common  law;    a  greater  length  of  tim«  being      1789, 
required  to  eftablifti  it  in  the  latter  court,  than  in  the  former, 
The  cafes  in  Rollers  Abridgement^  306  and  307,  were  upon  the 
conftru£tion  of  deeds  under  feal;    in  which,  if  the  deeds  were    Atki»s. 
Gonftrued    differently  in    the    eccleGailical    court,    and  in  a 
court  of  common  law,  a  prohibition  would  lie  to  prevent  the 
inconvenience  which  would  arife  if  a  deed,  which  had  been 
Gonftrued  one  way  in  an    ecclefiaftical  court,    ihould,    when 
brought  before  a  common  law  court  receive  a  diflFerent  interpre- 
tation.    But  in  the  prefent  cafe,  the  meaning  of  the  term  "  full 
Talue"  could  never  come  before  a  court  of  common  law,  except 
on  a  motion  for  a  prohibition  ;    there  is  no  room  therefo^re  for 
clafliing  interpretations   of  the    ftatute.       The    authority    in 
a  Rollers  Abridgement  302,  is  founded  on  the  circumftance  of  an 
z€tion  at  common  law  being  given  by  the  ftatute  2  and  3  Ed.  6. 
for  not  fetting  out  tithes  ;   in  fuch  cafe  therefore  a  variance  of 
eon(lru£kion  by  the  ecclefiadical  court,  would  be  a  good  ground 
of  prohibition.       In   the   cafe   in    Godbolt    218,    the   fpiritual 
court  was  proceeding  to  punifh  a  man,  contrary  to  the  exprefa 
diredion  of  a  ftatute,    and  on  that  account  was  prohibited* 
Laftly,  the  qucftion  in  difpute  concerns  the  court  of  prize,  and 
90t  the  ordinary  court  of  Admiralty,  or  Inftance  court.     In  the 
cafes  cited,  the  prohibitions  were  granted  to  the  Inflance  oourt, 
but  not  to  the  court  of  prize.     Thefe  courts  are  in  their  con- 
ftitution,  procefs,  and  fubjedt  matter  of  their  jurtfdi£lion,  totally 
diftinf^  and  independent,  as  fully  appears  from  Lord  MansJifUt% 
able  and  elaborate  judgment  in  the  cafe  of  Lindo  v.  Rodney  in 
the  notes  of  Le  Caux  v.  Eden,  Doug/.  591. 
On  this  day  judgment  was  pronounced  by 
Lord  Loughborough,  who,  after  ftating  the  declaration  skt 
length,  (and  obferving,  that  though  the  fale  of  the  (hip  and 
cargo  was  faid  to  have  been  made  by  the  public  rendue  mafter, 
l^y  public  au£tion,  with  an  averment  that  the  produce  was  thfi 
utmoft  value  of  the  fame  at  Halifax^  yet  that  in  fa£b  in  fuch 
cafes,  the  vendue  mafter  did  not  fell  under  the  immediate  au- 
thority of  the  court  of  Vice-Admiralty,  but  as  an  au£lioneer 
employed  by  the  parties,)  proceeded  as  follows : 

On  this  declaration  are  alleged  two  different  gravamina; 
the  firft>  that  the  court  of  appeals  has  mifconftrued  the 
z(k  of  parliament,  by  which  its  jurifdi£lion  is  regulated; 
the  fccondj    that    it  is   uGnj;   procefs   wl^ioh   U  |ias  no  au- 
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tliorlcy  to  enforce.  Either  of  thefe  points^  clearly  made' 
out,  would  be  a  good  ground  of  prohibition :  the  firft,  on  an 
antient  and  eflential  maxim  of  the  common  la\r,  that  all  courta 
of  fpecial  jurifdiftion  created  by  a£l  of  parliament,  muft  be 
limited  in  the  exercife  of  that  jurifdidioni  by  fuch  coaftru£lion 
a8  the  courts  of  common  law  may  give  to  the  (latutes;  becaufe, 
if  they  had  a  latitude  to  conftrde  at  their  difcretion  the  law  by 
which  they  a£l,  they  would  ftt  themfelves  above  the  common 
law  :  the  fecond,  on  a  maxim  equally  well  edabliflied  ,that  thefe 
courts  of  fpecial  jurifdiAion  jcannot  aifume  to  themfelves  the- 
authority  of  courts  of  record,  and  bind  the  eftates  of  the  fab* 
jefts  of  the  realm. 

Two  queftions  therefore  prefent  themfelves  to  be  confidered  ; 
*  X.  Whether  the  fecurity  taken  by  the  Vice- Admiralty  court 
of  Halifax  be  fuch  as  that  court  was  competent  to  uke  ? 

2.  Whether,  fuppofing  fuch  fecurity  to  be  good,  the  lordt 
CommiQioners  of  appeals  have  mifconftrued  the  ^€t  of  parlia- 
ment, which  having,  as  is  contended,  fixed  a  defined  value  ox^ 
prizesi  has  left  them  no  difcretion  to  eftimate  the  value  ? 

The  firil  queftion  may  be  difpofed  of  without  any  difiicultj. 
It  has  been  truly  faid,  that  a  ftridl  recognizance  being  an  ac« 
knowledgement  of  a  debt  to  the  king  on  record,  cannot  be  taken 
in  a  court  not  of  record.  But  this  fecurity,  though  bearing 
fhe  form  of  a  recognisance,  is  improperly  fo  called,  not  being 
a  recognisance  in  reality.  It  has  none  of  the  attributes  of  a 
recognizance  ;  it  could  not  be  proceeded  upon  as  fuch,  lior  in 
its  confcquence  is  it  like  a  legal  recognizance,  it  feems  to  hav^ 
been  taken  in  this  form  in  the  court  of  Vice-Admiralty  at  jKi- 
lifaxj  from  the  inexperience  of  the  officers,  being  different  from 
that  hitherto  ufed  in  our  courts  of  admiralty  in  England^  ii\ 
which  the  parties  merely  enter  into  an  undertaking  to  fubmit  to 
the  order  of  the  court,  according  to  the  event  of  the  appeal.  To 
call  it  therefore  what  it  is^not,  merely  from  its  accidental  fornix 
would  be  evidently  abfurd.  The  authorities  cited  firom  Lori 
Raymond  fufficiently  prove. that  courts  of  admiralty  may  take 
ftipulation»from  parties  to  perform  what  (hall  be  awarded  them 
to  do.  Theaflsof  parliament  relating  to  this  fubjedi  do  not 
point  out  the  form  of  the  fecurity,  but  dire£%  generally  that 
fuCh  fecurity  (hall  be  taken,  as  the  court  of  Admiralty  is  enabled 
to  take.  Upon  the  juft  conftruftion,  therefore,  of  the  fecurity 
in  qaeilion,  we  are  of  opinionji  that  it  is  no  more  than  under^ 

taking 
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dertaking  to  fubmit  to  the  direAions  of  the  court;    for  we      1780. 
fhould  ^St  upon  very  narrow  and  illiberSl  principles,  if  we  were  .  '■■ 

to  conftrue  this  to  be  a  ftricl  legal  recognizance,  only  becaufe  it    Bjymsk 
has  a  refemblance  to  what  the  court  of  Vice-Admiralty  had  no    atxims. 
authority  to  take.     Operating  therefore  as  a  flipulation,  execu- 
tion upon  it  belongs  to  that  court,  and  that  jurifdi£lion  to  which 
the  parties  have  agreed  to  fubmit. 

The  fecond  queftion)  though  fomewhat  more  Qxteniive,  is  not 
more  difficult  than  the  firft.  It  has  been  contended,  that  the 
fecurity  is  limited  to  a  certain  defined  value,  and  cannot  be  taken 
for  any  other :  that  defined  value  is  fa  id  to  be  the  produce  ac* 
cording  to  the  appraifement  or  fale  at  the  place  of  condemna- 
tion. If  this  be  true,  the  argument  is  well  founded,  that  the 
proceeding  to  enforce  payment  of  a  fecurity  taken  for  a  larger 
fum  is  without  authority.  But  this  propofition  is  not  fup* 
ported  by  the  exprefs  words  of  that  fe£tion  of  the  2&  of  the 
16  Geo*  3*  on  which  the  queftion  arifes,  namely,  the  14th', 
which  only  direds  fecurity  to  be  taken  to  redore  the  fhip  and 
cargo,  **  or  the  full  value  thereof.^*  No  mode  of  afcertaining 
that  value  is  pr^fcribed  -,  yet  it  is  f<rid,  that  by  reference  to  other 
parts  of  the  fame  a£l,  and  to  fimilar  claufes  ot  other  a£ts  in  pari 
materid^  the  words  **  full  value'^  receive  a  fixed  meaning,  and 
denote  the  value  arifing  on  appraifement  or  fale  of  the  prize  at 
the  place  of  condemnation.  Whether  this  be  the  true  con«- 
ftru£lion,  will  be  feen  upon  the  feveral  prize  ads  being  fairly 
produced  and  examined. 

Before  the  fixth  year  of  the  reign  of  Queen  Anru^  there 
were  no  laws  made  on  this  fubje£t.  Previous  to  that  time,  all 
prizes  taken  in  war  were  of  right  vefted  in  the  crown,  and 
queftions  concerning  the  property  of  fuch  prizes  were  not  the 
fubje£l  of  difcufiion  in  courts  of  law*  But  in  order  to  do 
juftice  to  claimants,  from  the  firft  year  after  the  reftoration  of 
Charles  the  Second,  fpeciai  commiflions  were  iiTued  to  enable 
the  courts  of  Admiralty  to  condemn  fuch  captures  as  appeared 
to  be  lawful  prizes,  to  give  relief  where  there  was  no  colour 
for  the  taking,  and  generally  to  make  fatisfaAion  to  parties 
injured.  By  the  a£l  of  the  13  Car.  2.  r.  9.  (a) -indeed,  fome 
regulations  were*  made  concerning  the  treatment  of  (hips  taken, 
but  no  provifions  ena£ted  refpe£ling  any  fecurity  to  be  given  on 
d^ivery  :  the  fole  interell  in  the  thing  condemned  being  in  the 

(4)  Repealed  ty  ai  G.  a.  <,  33, 
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1789.     crown,  It  was  in  public  cuftody,  and  the  difpoGtion  of  it  a  mere 
matter  of  prerogative  ;    no  fuch  provifious  therefore  were  ne- 


BaTMEft  ceflary.  But  in  the  fixth  year  of  Queen  Antu  it  was  thought 
▲tIxjis.  proper,  for  the  encouragement  of  feamen,  to  reft  in  them  the 
prizes  they  fliould  take :  and  for  that  purpofe  the  ftatutes  6  Anne^ 
c^  13.  and  c.  37.  were  pafled.  The  firft  of  thefe  adls  only 
refpcds  proceedings  in  the  courts  of  Admiralty  in  England^  but 
contains  no  particular  diredious  to  them,  the  practice  of  thofe 
courts  being  already  fettled ;  the  fecond,  6  Anm^  c.  37.  is 
particularly  intended  for  the  regulation  of  the  courts  of  Vice- 
Admiralty  in  America :  and  the  operation  of  it  is  confined  to 
captures  and  condemnations  there  made.  One  obje£i  of  that 
^€t  was,  that  the  judge  Chould  proceed  to  fentence  with  all  pof- 
fible  expedition :  in  the  fourth  {eCt'ion,  therefore,  this  cafe  is 
provided  for ;  namely,  that  if  on  the  preparatory  examinations 
#  there  fliould  arife  a  doubt  in  the  bread  of  the  judge,  whether 
the  capture  were  prize  or  not,  and  further  proof  (hould  appear 
to  be  neceflary,  the  (hip  and  cargo  fliould  be  appraifed  by  per- 
fons  named  on  the  part  of  the  captor,  and  be  delivered  up  to 
the  claimants,  on  their  giving  good  and  fufficient  feeuritj  to  pay 
to  the  captor  the  full  value  thereof  according  to  fuch  appraife- 
ment,  if  the  fliip  fliould  be  adjudged  lawful  prize  by  the  fame 
judge:  by  this  provifion  the  claimant  is  entitled  to  the  imme- 
diate pofieflion  of  the  fubjcdl  in  difpute,  which  the  'captor 
cannot  obtain,  but  on  the  refufal  of  the  claimant  to  give  fecurity 
for  the  appraifed  value.  After  a  fentence  of  condemnation,  the 
captor  has  a  ri^ht  to  the  poiTenTion  ;  no  appraifement  is  to  be 
made  in  cafe  of  an  appeal,  nor  is  there  any  provifion  for  a  falc 
by  authority  of  the  court,  in  order  to  afcertain  the  value ;  but 
(by  the  8th  fedion  of  the  aft)  the  appeal  is  to  be  allowed  in 
like  manner  as  appeals  from  the  courts  of  Admiralty  in  England^ 
with  a  fpecial  dircftion  that  the  appellant  ftiall  enter  into  a  fe- 
curity to  profecute  the  appeal,  anfwer  the  condemnation,  and 
pay  treble  cofts,  if  the  fentence  fliall  be  affirmed  :  no  diredion 
is' given  as  to  any  fecurity  to  be  taken  from  the  party  appclbte, 
but  by  reference  to  the  pradicc  of  the  court  of  Admiralty  in 
England  on  appeals  to  the  fovereign ;  and  it  is  added,  that  the 
execution  of  the  fentence  fliall  not  be  fufpcnded  by  reafon  of 
any  appeal*. 

Upon 
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Upon  the  breaking  out  of  the  war  with  Spain  in  the  year      1789. 
1740,   the    13  Geo.  2.    c.  4.  was  pafled,   the  third  feftion    of 


which  ad  contains  the  fame  provifion  as  the  fourth  fcclion  of    Brymer 
6  Anne^  c.  37.    with  this  addition,  that  goods  on  board  cap-    ATXiMt. 
tored  (hips  (hould  be  unladen  fimply  for  the  purpofe  of  ap- 
praifement.     The  eighth  feAions  alfo  of  thefe  two  a£ls  are 
fimilar,  except  that  in  the  latter  an  exprefs  proviGon  is  made 
with  refpe£t  to  appeals,  that  the  parties  appellate  (hall  give 
fujjicient  Jecurity  to  reftore  the  (hip  and  cargo,  or  the  full  value 
thereof f  in  cafe  the  fentence  (hall  be  reverfed  :    this  is  annexed 
to  the  dire£lion,  that  the  execution  of  the  fentence  (hall  not  be 
fufpended  by  an  appeal.     Under  this  claufe  the  party  appellate 
has  his  option,  either  to  take  pofic(rion,  giving  fecurity  for  the 
full  value,  or  to  let  the  executioa  of  the  fentence  remain  fuf-> 
pended ;  but  there  is  no  direflion  for  any  appraifement  to  be 
made^  or  any  fale  by  public  authority,  to  afcertain  the  extent  of 
the  fecurity.     To  the  fame  efFe£l,  and  nearly  in  the  fame  words 
as  the  13  Geo.  2.  c.  4.  are  the  ads   17  Geo.  2.  c.  34.  f.Zlsf^* 
and  the    29  Geo.  2.  c.  34./.  3  55'9-  which  lad  was  made  on 
the  commencement   of  hoftilities   with   France^    without   any 
exprefs  declaration  of  war.     But  during  the  profecution  of  the 
war,  which  enfued  in  the  year  1758,  great  complaints  were 
made  by  neutral  powers  of  the  mifcondud  of  Englifb  privateera 
in  the  Channel,  in  feizing  their  merchantmen  ;    and  a  queilion 
bad  alfo  arifen  between  the  fubjeds  of  Holland  and  dip  officers 
of  the  Britifb  navy,  upon  the  extent  of  the  treajfl^  of  conh- 
merce  between  this  country  and  the  Dutch  republic^  thevQ|^ 
claiming  a  right  to  carry  to  the  French  all  fuch  gootts  Wvftxc 
not  fpecifically  enumerated   under    the   title   of  contraband; 
while,  on  the  part  of  the  Britijh  navy,  it  was  contended,  that 
free  (hips  only  made  free  goods,  as  to  fuch  courfe  of  tradp  as 
was  carried  on  in  time  of  peace ;    that  the  Dutch  being  ex- 
cluded from  the  French  iflands  in  the   Wefl  Indies  in  time  of 
peace,  and  only  admitted  in  time  of  war,  to  cover  their  trade, 
their  (hips  ought  to  be  conGdered  as  adopted  French^  and  were 
therefore  lawful  prize.     The  agitation  of  this  qucftion  led  other 
neutral  powers  to  make  (imilar  clairt)s,  according  to  their  dif- 
ferent intcrefts  and  connexions  with  Great  Britain.     It  was 
owing  to  thefe  tranfa£tions  that  the  32  Geo.  2.  c.  25.  was  made 
to  explain  and  amend  the  29  Geo,  2.    c.  34.    and  contained  a 
provifion  in  the  24th  feftion,  in  favour  of  neutral  powers  claim- 
in ' 
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1789.     *»g  certain  tights  of  trade  under  the  privilege  of  treaties.     Bf 

•— this  fedion  a  choice  is  given  to  the  neutral  claimant,  cither  to 

*«r'*    have  the  (hip  condemned,  delivered  up,  on  appraifemetit  made 

ATXjNf.   and  fcrcuritj  given  by  him,  and  a  pafs  granted  him  to  depart 

with  the  (hip  wherever  he  pleafes ;  or  to  have  a  fale  of  the  (hip 

and  cargo,  and  the  produce  vefted  in  .certain  funds,  to  abide 

the  event. 

Next  came  the  a£%  16  Geo.  3.  r.  5.  on  which  the  prefent 
qneftion  arifes,  and  which  was  made  on  the  war  with  the  then 
American  colonies.  In  this  z(k  the  claufe  refpeding  neutral 
powers  was  purpofely  omitted  ;  for  no  other  power  could  have 
any  right  or  privilege,  by  treaty  or  otherwife,  to  trade  with 
thofe  colonies,  then  part  of  the  Britijb  dominions,  and  in  open 
rebellion  to  the  Britijh  government.  But  when  fubfequent 
hoftilities  took  place  with  France ^  Spain,  and  the  United  Pro* 
Tinces,  this  provifion  became  again  necefTary,  becaufe  Gmilar 
queftions  might  arife  with  refped  to  neutral  powers.  It  waa 
accordingly  inferted  in  the  French  {a],  Spanijb{h),  and  Du§cb{c) 
prize  a£l8. ' 

I  have  taken  this  general  view  of  the  feveral  ads  made  on  the 
fubjcA  before  us,  in  order  to  (hew  that  the  16  Geo.  3.  e.  5.  and 
the  19  Ge<>.  3*  c»  67.  are  not  in  pari  materia^  and  confequently 
there  can  be  no  reafooing  drawn  from  the  one  to  the  other. 

It  remains  then  to  be  con(i(iered,  whether  on  the  context  of 
the  16  G«p.  3*  c.  5.  we  can  fay,  that  the  court  of  appeals  did 
wrong  in  Mdering  a  larger  fum  to  be  paid,  than  the  amount  of 
tba  (ale* at  the  place  of  condemnation.  It  was  argued  with  a 
degree  of  plaufibility,  that  macle  fome  impieifion  on  my  mind, 
that  by  the  5th  and  6ch  f<:clions,  when  there  were  doubts  enter?' 
tained  of  the  legality  of  capture,  the  value  was  to  be  efti- 
mated  by  appraifement ;  but  that,  by  allowing  an  indefinite 
meaning  to  the  words  **  full  value"  in  the  14th,  the  captor, 
with  a  fentence  in  his  favour,  would  be  in  a  worfe  (ituation 
than  when  the  legality  of  the  capture  was  doubtful.  But  if 
this  be  attended  to,  there  will  appear  neither  inju(Hce  or  hard* 
(hip  on  the  captor.  In  the  cafe  provided  for  by  the  5th  and  6th 
feAious,  the  claimant  is  to  have  immediate  poiTeflion  on  giving 
fecurity  for  the  appraifed  value ;  and  it  is  only  on  the  event  of 
hb  refufai  that  the  captor  is  to  have  it.    The  fairnefs  of  the 

(4)  19  G.  3.  (.  67.  (^)  20^,3.  f.  13.  (r)  tiC.  3.  c.  15. 

ap- 
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jppraifcmeQt  mud  be  pTcfumed  from  his  not  choofing  to  take      1789* 
]>oflre(rion  and  give  fecurity;    and  it  is  the  act  of  the  claimnnt 


which  forces  the  poffeffion  on  the  captor:    but  by  the   14th    Bry><ei. 
feftion,  the  captor,  having  obtained  a  fentence,  has  ar^abfolute    atximi. 
right  to  the  pofleffioo  of  the  prize,  to  difpofe  of  it  where  and 
how  he  pleafes,  on  the  terms  of  j^iving  fecurity ;    but  he  is  not 
obliged  to  aflume  the  poiTeffion,  if  he  does   not  choofe  to  give 
the  fecurity  j    the  claimant  cannot,  as  in  the  former  cafe,  force 
the  poj9e(fion  upon  him.     The  14th  fedion,  therefore,  which 
refpe£t8  a  proceeding  after  fentence,  and*  the  5th,  which  pro- 
vides againft  a  delay  before  fentence,  refer  to  cafes  fo  di(lin£tf 
that  there  is  no  analogy  between  them.     In  order  to  introduce 
the  interpretation  contended  for,  of  the  14th  feftion,  we  muft  be 
obliged  to  add  to  the  defcription  of  the  fecurity  to  reftore  the 
(hip  and  cargo,  or  the  *<  full  value  thereof,*'  words  to  the  fol« 
lowing  effect,  **  at  the  place  of  faU^  fuch  fak  behi^r  made  without 
Jraudt    by  perfons  autho^ifed^  ^r."    which  would  be  an  extra- 
ordinary latitude  of  condru^ion  ;    efpecially  when  no  fale  is 
directed,  no  perfons  appointed  to  make  it,  and  no  captor  obliged 
to  fell  at  the  place  of  condemnation. 

We  are   therefore  of  opinion,    upon   the  fccoad   queftion, 
that  the  lords  commifiioners  of  appeals  were  not  tied  down 
to  any  definite  meafure  of  value  to  be  given  in  lieu  of  the 
(hip  and  cargo.     Whether  it  ought  to  be  the  invoice  value, 
the  value  at  the  port  to  which  the  fliip  was  carried,  or  at  th<^ 
port  to  which  (he  would   have  gone,  if  the  voyage  bad  no^ 
been  interrupted,    are  queftions   which   will  admit  of  muck 
argument  and  doubt.     But  even  if  we  thought  that  the  court 
of  appeals  had  given  an  erroneous  judgment  as  to  the  value  % 
if  we,  fitting  in  a  court  of  prize,  (houid  have  ourfelves  deter- 
mined differently  j  or  could  fuch  a  queftion  have  come  before  a 
court  of  common  law,  and  it  (hould  have  beea  proper  to  direft 
the  jury  to  find  the  value  at  the  place  of  fale ;    ftill  there  is  no 
ground  for  a  prohibition.     I  would  not  be  underftopd  to  fay 
that  the  commiffioners  of  appeals  have,  in  fad,  ma^t  an  im- 
proper eftimate  of  the. value;   but  be  that  eftimate  right  or 
wrong,  it  is  our  province  to  fay  whether  they  have  mifconftrued 
the  law,  mifconftrudtion  of  lav  being^a  ground  of  prohibition. 
But  as  we  are  all  of  opinion,  that  the  a£t  in  difpute  gives  tfa^m 
authority  to  decide  upon  the  meafure  of  value,  we  have  np  right 
Vol.  I.  O  to 
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1780.     to  prohibit  them  from  enforcing  their  fentence,  and  therefore 

muft  dixe€t  a 

•"J*"  Confultatlon  to  iflue. 

Atjcins.  •  , 

n§  fittnomg  U  thi  madrm  form  of  the  Jteurtty  entered  into  hy  tbefuref'tes,  «i  anajfead 

/rom  afintence  of  the  High  Court  tf  Admiralty ^  in  England. 

[After,  dating  the  proceedings  in  the  conrt  of  Admiralty] 

Then  the  faid  A.  B,  (#)  produced  for  furetie*  C.  D.  of-,—  and  J?.  F.  of — — ,  who 
Jubmitting  tbemfeivti  to  the  jnrifdiaion  of  this  court ,  hound  tbemfelvett  their  bdrs^  executors  f 
tnd  ndnumftratort  for  G.  H.  the  — ~  {h)  of  the  faid  (hip  and  cargo,  in  the  fnm  of 
«-/.  of  lawful  money  of  Great  Britain,  being  doubie  the  amount  of  the  sfalue  of  the  faid 
iorgo,  as  before  alleged,  unto  the  fjid  /.  K»  the  —  (f),  to  abide  the  event  of  the  op- 
feal,  and  /•  pay  what  may  be  decreed  to  be  rejiortd,  together  with  expences :  and  oolcrs 
they  (ball  fo  do,  they  do  hereby  feveralh  eorfent,  that  execution  Jha/l  ijfue  forth  againfi 
tbaif  their  heirs,  extcutort,  and  adminiflratort  goods  and  chattels,  wherefoever  the  fame 
ihall  be  found,  tn  the  value  of  the  fum  of  —  /.  aforementioned. 

The  fecurity  taken  from  the  plaintiffs  in  the  above  cafe,  of  Brymer  v.  Atkins,  in  the 
cowl  of  Vice- Admiralty  of  Halifax,  ftaied  that  they  "  in  their  own  proper  perjons,  jointly 
**  and  Jevcraily  acknowledged  to  owe  to  our  Jovereign  lord  the  ting,  thejum  of  9765/. 
<«  171.  8</.  currency,*"* 

The  condition  of  that  recogtuxance  was  to  reOore  the  faid  (hip  and  cargo,  or  the 
**  value  thereof,**  io  cafe  the  fentence  appealed  from  ihould  be  reverfed }  lod  then  that 
^  retogniasance'*  to  be  void.  Sec, 

7%e  modem  form  of  the  fecurity,  entered  into  on  granting  letters  of  marque  or  reprifals. 

[Af^er  mentioning  thetimr,  place,  name  of  the  parties,  &c,  goes  on  thus;]  ff^ho 
Jubmitting  them/eboes  to  thejunJdUTton  of  the  bivb  court  of  Admiralty  of  England,  obliged 
ihemfeJveSt  their  heirs,  executors,  and  admirifciatots,  in  the  fum  of — /.  of  lawful 
money  of  Groat  Britain  to  this  effect ;  that  is  to  fay  whereas  A.  B,  is  duly  aathorifed 
by  le'Ciers  oi  marque  and  reprifal$»  with  the  ihip  called  the  C.  D.  of  the  burden  of 

jibout, toot,  whereof  he  the  faid  A.  B  goeth  mafter,  by  force  of  arms  to  attack, 

furprixe,  feige,  and  take  all  ihips  and  veflels,  goods,  wares,  and  merchandife,  chattels, 
-and  effeds,  belonging  to  the  French  king,  cr  to  any  of  his  valTals  and  fubjeds,  or  others 
inhsbiting  vicbio  any  of  his  countriest  territories,  or  dominions  whatfoever,  (excepting 
jMily  within  the  harbours  or  roads  within  Ihot  of  the  cannon  of  princes,  and  dates,  in 
amity  with  his  majefty ;)  and  wjiercas  he  the  faid  A.  B,  hath  a  copy  of  certain  inftruc 
tiona,  approved  of  and  pafTed  by  his  majeAy  in  council,  as  by  the  tenor  of  the  faid 
ktter  of  aiarqjue  and  repri(uls,  and  initruUions  thereto  relating,  more  at  large  appeareth ; 
^  tfthertfore  nothing  be  done  by  the  faid  A-  B*  or  any  of  his  officers,  mariners,  or  company, 
contrary  to  the  true  meaning  of  the  faid  indru^tions,  and  of  all  other  inftrudtions  which 
.Biay  be  iHTued  in  like  manner  hereafter,  and  whereof  due  notice  ihall  be  given  him ;  but  that 
the  letters  of  marque  and  reprifals  aforefaid,  and  the  faid  inftrudions,  ihall  io  all  particulars 
be  well  and  duly  obfei  ved  and  performed,  as  far  as  they  ihall  the  faid  ihip,  mader,  and  com- 
pany any  way  concern ;  and  if  they  ihall  give  full  fatisfa6tion  for  any  damage,  or  injury, 
which  ihall  be  done:  by  them,  or  any  of  them,  to  any  of  his  oMJefty's  fubjeAs,  or 
fordgQ  ilates  in  amity  with  his  majeily,  and  alfo  /ball  duly  and  truly  pay  or  caufe  to  be 
be  paid  to  his  majcily,  or  the  cuftomeii  or  officers  appointed  to  receive  the  fame  for  his 
majefty,  the  ofual  caibms  due  to  his  majeily,  of  and  for  all  (hips  and  go(  ds  fo  as  afore- 
.faid  taken  and  adjudged  for  prises  «>^  moreover,  if  the  (aid  A,  B,  ihall  not  take  any 
ihip  or  ytHit),  or  any  goods  or  merchaodiges,  belonging  to  the  enemy  or  otfaerwife  liable 
'tv/ confifcatioo,  through  conient|  or  claodeitiocly,  or  bycoUttfion,  by  virtue,  cubur, 
:    .  -    •   •  or 

:*,  The  Pro^or.     {b)  C2;  :or  or  cla'mint  as  li.e  cafe  may  be.     (r)  Captor  or  claimant. 
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or  pretence,  of  his  fild  letters  of  marque  and  repnfali,  tbst  then  tbb  ballfi^I  be  vtiJ,  1 780* 

mmd  4/ MHt  efeS  i  mtd  mulep  tbey  pall  fo  do^  tbey  Jo  mil  bertby  Jeverafly  crnt/mf  ibat  ^ 

txtcMtkn  p>aU  iffm*  forth  agunft  thefn«  their  heirt,  executor*,  and  adminiftratorfy  goods  BiTMEa 

and  chatcelf ,  wbertfoever  the  (aine  ikall  be  found,  to  the  valoc  of  the  fom  of /.  t;. 

before  mentioned,  and  in  tcftimony  of  the  truth  thereof  the/  have  hereunto  fublcrlhcd  Atkims. 
cbetr  flames,  &c* 


TH£  END  OF  HILARY  TERM. 


Oa 


1^6 


6  jfrmt^ 

C.37.  f.» 


The  following  are  the  motenal  SeEliofis  of  the  fever al  Prize  ASfs 
cited  in  the  preceding  Cafe  c/*Brymer  v.  Atkins. 


A  ND  for  the  better  encouragement  alfo  of  fuch  (hips  and 
^  veflels  of  war,  which  are  or  fliall  be  in  her  majtfty's  pay 
or  fervicc,  be  it  further  enacted  by  the  authority  aforefaid,  that 
the  fag  officers  y  commanders^  and  other  officers  and  feamen  of  every 
fuch  fbip  or  veffel  of  wary  Jhall  have  the  fole  inter efl  and  property 
of  and  in  all  and  every  f/tpy  Vfffely  goods ^  and  merchandize  they 
fliall  take  in  any  part  of  America^  (being  firft  adjudged  lawful 
prize  in  any  of  her  majefty's  courts  of  Admiralty,  and  fubjcft  to 
the  cuftoms  and  duties  payable  to  her  majdly,  as  if  the  fame 
had  been  firft  imported  to  any  part  of  Great  Britniu^  and  from 
thence  exported,  for  and  in  refpcft  of  all  fuch  goods  and  mer- 
chandize) to  be  divided  in  fuch  proportions,  and  after  fucji 
manner  as  her  majefty,  her  heirs  and  fucceflbrs  (hall  think  fit 
to  order  and  dire£l. 
Scflioo  4«  And  for  the  morelfpeedy  proceeding  to  condemnation  or t)ther 
determination  of  any  prize  (hip  or  vcflcl,  goods  and  merchan- 
dizes taken  by  any  fuch  privateer  (hip,  or  by  any  of  her  majef- 
ty's (hips  of  war  in  fuch  courts  of  Admiralty  as  aforefaid,  and 
for  le(rening  the  cxpences  that  have  been  ufual  in  thofc  cafes  ; 
be  it  further  ena£led  by  the  authority  aforefaid,  that  the  judge 
or  judges  of  fuch  court  of  admiralty,  or  other  perfon  or  pcrfons 
thereto  authorifed,  (hall  within  the  fpace  of  five  days  after  re- 
queft  to  him  or  them  for  thac  purpofe  made,  finifti  the  ufuiil 
preparatory  examination  of  the  perfons  commonly  examined  m 
fuch  cafes,  in  order  to  prove  the  capture  to  be  lawful  prize,  or 
to  enquire  whether  the  fame  be  lawful  prize  or  not  5  and  that 
the  proper  monition  ufual  in  fuch  cafes  (liall  be  ifTued  by  the 
perfon  or  pcrfons  proper  to  iffue  the  fame,  and  fliall  be  executed 
in  the  ufual  manner  by  the  perfon  or  perfons  proper  to  execute 
the  fame,  within  the  fpace  of  three  days  after  requeft  in  that 
behalf  made ;  and  in  cafe  no  claim  of  fuch  capture,  (hip,  vcfTel, 
or  goods  (hall  be  duly  entered  or  made  in  the  ufual  form,  and 
aitcftcd  upon  oath,  giving  twenty  days  notice  after  the  execu- 
tion 


Baymsb 

V. 
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tion  of  fuch  a  monition  ;  or  if  there  be  fuch  claim,  and  the  cbim«  1789. 
ant  or  claimants  fh^ll  not  within  five  days  give  fuQicienc  fecurity 
(to  be  approved  by  fuch  court  of  Admirahy)  to  pay  double  cods 
to  the  captor  or  captors  of  fuch  ihip,  vefTcl,  or  goods,  in  cafe  Ancms. 
the  fame  fo  claimed  (hall  be  adjudi^cd  lawful  prize  -»  that  then  the 
judge  or  judges  of  fuch  court  of  Admiralty  (hall,  upon  produc- 
ing to  him  or  them  the  faid  examinations  or  copies  thereof,  and 
upon  producing  to  him  or  them,  upon  oath,  all  papers  and  writ- 
ings which  fhall  have  been  found  taken  in  or  with  fuch  capture 
(or  upon  oath  made  that  no  fuch  papers  were  found)  immediately, 
2nd  without  further  delay  proceed  to  fentcnce,  either  to  dif- 
chargc  and  acquit  fuch  c^ipture,  or  to  adjudge  or  condemn  the 
(ame  as  lawful  prize,  according  as  the  cafe  (hall  appear  to  him 
or  them  upon  perufal  of  fuch  preparatory  examinations,  and 
Silfo  of  the  writings  found  taken  in  or  with  fuch  capture  (if  any 
fuch  writing  fliall  be  found);  and  in  cafe  fuch  claim  (hall  be 
duly  entered  or  made,  and  fecurity  given  thereupon,  according 
to  the  tenor  and  true  meaning  of  this  u<[),  and  there  (hall  appear 
no  occafion  to  examine  any  witnefles,  other  than  what  (hall  be 
then  near  to  fuch  court  of  Admiralty,  that  then  fuch  judge  or 
judges  (lull  forthwith  caufe  fuch  witneflcs  to  be  examined,  and 
(within  the  fpaee  of  ten  days  after  fuch  claim  made,  and  fecurity 
given)  proceed  to  fuch  fentence  as  afofcfaid,  touching  fuch 
capture  -,  but  in  cafe,  upon  making  or  entering  fuch  claim,  and 
the  allegation  and  oath  thereupon,  or  the  producing  fuch  writ- 
ings as  (hall  have  been  found  taken  in,  or  with  fuch  capture,  or 
upon  the  faid  preparatory  examinations,  it  (hall  appear  doubtful 
to  the  judge  or  judges  of  fuch  court  of  Admiralty,  whether  fuch 
capture  be  lawful  prize  or  not ;  and  it  (hall  appear  neceflary  ac- 
cording to  the  circumftances  of  .the  cafe,  for  the  clearing  and 
determining  fuch  doubt,  to  have  an  examination  of  witnefles 
that  are  remote  fron)  fuch  court  of  Admiralty,  and  fuch'exami- 
nation  (hall  be  defired,  and  that  it  be  (lili  infiiled  on,  on  the 
captor's  part,  that  the  faid  capture  is  lawful  prize,  and  that  the 
contrary  be  ftill  perfided  in,  on  the  claimant's  behalf,  that  then 
the  faid  judge  or  judges  (hall  forthwith  caufe  fuch  capture  to  be 
appraifed  by  perfons  named  on  the  part  of  the  captor,  and  fworn 
^ruly  to  appraife  the  fame  according  to  the  bed  of  their  (kill  and 
knowledge,  and  fliall  after  fuch  appraifement  made,  and  within 
the  fpace  of  fourteen  days  after  the  making^  of  fuch  claim,  pro- 
ceed to  take  good  and  fuJicUnt  fecurity  fiom  the  claimants  to  pay 
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to  the  captors  the  full  value  thereof  according  tofuch  appratfement^ 
*  in  cafe  the  Umc  (hall  be  adjudged  lawful  prize ;  and,  after  fuch 
fccurity  duly  given,  the  faid  judge  or  judges  fliall  make  an  inter- 
locutory order  for  releafing  or  delivering  the  fame  to  fuch  claim- 
ant or  claimants,  or  his  or  their  agents ;  and  the  fame  fliall  be 
a£}ually  releafed  or  delivered  accordingly. 

And  it  is  further  enaded  by  the  authority  nforefaid,  that  if 
any  claimnnt  or  claimants  fliall  refufe  to  give  fuch  fecurity,  the 
judge  or  judges  fliall  caufe  the  captor  or  captors  in  like  manner 
to  give  good  and  fufficicnt  fecurity,  to  be  approved  of  by  the 
-claimant  or  claimants,  to  pay  to  the  faid  claimant  or  claimants 
the /fill  value  according^  to  the  appraifenient^  in  cafe  any  fuch  capture 
or  captures  fliall  be  adjudged  not  to  be  lawful  prize ;  and  the 
faid  judge  or  judges  fliall  thereupon  proceed  to  make  an  inter- 
locutory order  for  the  releafing  and  delivering  of  the  fame  to  the 
faid  captor  or  captors,  or  their  agents. 

Provided  ncvcrthelcfs,  and  it  is  hereby  further  enafted  by  the 
authority  aforefaid,  that  if  '^ny  captor  or  captors,  claimant  or 
claimants,  fliall  not  refl;  fatisfied  with  the  fentence  given  in  fuch 
court  of  Admiralty,  it  fliall  and  may  be  lawful  to  the  party  or 
parties  thereby  aggrieved,  to  appeal  from  the  faid  court  of  Ad- 
miralty to  her  majcfty  in  her  privy  council ;  fuch  appeal  to  be 
allowed  in  the  like  manner  as  appeals  to  her  majefly  are  now  al- 
lowed from  the  court  of  Admiralty  within  this  kingdom,  fo  as 
the  fame  be  made  within  fourteen  days  after  fentence,  and  good 
fecurity  be  likewife  given  by  the  appellant  or  appellants,  that  he 
or  they  will  effe6lually  profecute  fuch  appeal,  and  anfwer  the 
condemnation^  as  alfo  pay  treble  cofts  as  /hall  be  awarded  by  her 
majefty,  in  cafe  the  fentence  of  fuch  court  of  Admiralty  be  af- 
firmed, and  fo  as  execution  be  not  fufpended  by  reafon  of  any 
appeal,  any  thing  in  this  aft  before  contained  to  the  contrary 
hereof  in  any  wife  notwithflanding. 


T  3  Gto.  -a. 
c.  4./.  3. 


And  for  the  more  fpeedy  proceeding  to  condemnation,  or 
other  determination  of  any  prize,  fliip  or  veflel,  goods  or  mer- 
chandizes, taken  as  aforefaid,  and  for  Icflcning  of  the  expences 
that  have  been  ufual  in  the  like  cafes,  be  it  further  enaAed  by 
the  authority  aforefaid,  that  the  judge  or  judges  of  fuch  court 
of  Admiralty,  or  other  perfon  or  perfons  thereto  authorifed^ 
(hall,  within  the  fpace  of  five  days,  after  requeft  to  him  or  them 
for  that  purpofe  made,  finilh  the  ufual  preparatory  examination 
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of  the  pcrfons  commonly  exan^ined  in  fuch  cafe$>  in  order  to  1789. 
prove  the  capture  to  be  lawful  prize,  or  to  enquire  whether  the 
fame  be  lawful  prize  or  not,  and  that  the  proper  monition 
ufual  in  fuch  cafes  fliall  be  iflued  by  the  perfon  or  perfons  proper  Aisura.. 
to  iflue  the  fame,  and  fliall  be  executed  in  the  ufuai  manner,  by 
die  prrfon  or  perfons  proper  to  execute  the  fame,  within  the  fpace 
of  three  days/  after  requeft  in  that  behalf  made ;  and  in  cafe  no 
claim  of  fuch  capture,  fliip,  veflTel,  X)r  goods  fliall  be  duly  en- 
tered, or  made  in  the  ufual  form,  and  Attefled  upon  oath,  giving 
twenty  days'  notice  after  the  execution  of  fuch  monition ;  or 
if  there  be  fuch  claim,  and  the  claimant  or  claimants  fliall  not 
within  five  days  give  fufficient  fecurity  (to  be  approved  by  fuch 
court  of  Admiralty)  to  pay  double  cods  to  the  captor  or  captors 
of  fuch  fliip,  veflel,  or  goods,  in  cafe  the  fame  fo  claimed  fliall 
be  adjudged  lawful  prize,  that  then  the  judge  or  judges  of  fuch 
court  of  Admiralty  fliall,  upon  producing  to  him  or  them  the 
faid  examinations  or  copies  thereof,  and  upon  producing  to 
him  or  them,  upon  oath,  all  papers  and  writings  which  fliall 
have  been  found,  taken  in  or  with  fuch  capture,  or  upon  oath 
made,  that  no  fuch  papers  were  found,  immediately  and  with« 
out  further  delay,  proceed  to  fentence,  either  to  difcharge  and 
acquit  fuch  capture,  or  to  adjudge  and  condemn  the  fame  as 
lawful  prize,  according  as  the  cafe  fliall  appear  to  him  or  them, 
upon  perufal  of  fuch  preparatory  examinations,  and  alfo  of  the 
writings  found,  taken  in  or  with  fuch  capture,  if  any  fuch  writ- 
ing fliall  be  found ;  and  in  cafe  fuch  claim  fliall  be  duly  entered 
or  made,  and  fecurity  given  thereupon,  according  to  the  tenor 
and  true  meaning  of  this  a£t,  and  there  fliall  appear  no  occa* 
fion  to  examine  any  witnefles,  other  than  what  fliall  be  then 
near  to  fuch  court  of  Admiralty,  that  then  fuch  judge  or  judges 
fliall  forthwith  caufe  fuch  witnefles  to  be  examined,  and  within 
the  fpace  of  ten  days  after  fuch  claim  made,  and  fecurity 
given,  proceed  to  fuch  fentence  as  aforefaid,  touching  fuch 
capture  ^  but  in  cafe,  upon  making  or  entering  fuch  claim,  and 
the  allegation  and  oath  thereupon,  or  the  producing  fuch  writ- 
ings as  fliall  have  been  found,  taken  in  or  with  fuch  capture,  or 
upon  the  faid  preparatory  examinations,  it  fliall  appear  doubtful 
to  the  judge  or  judges  of  fuch  court  of  Admiralty,  whether  fuch 
capture  be  lawful  prize  or  not ;  and  it  fliall  appear  neceflary^ 
according  to  the  circumftances  of  the  cafe,  for  the  clearing  and 
determimng  fuch  doubt,  to  have  an  examination  of  witnefles 
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that  are  remote  from  fiKh  corurt  of  Admiralty,  and  fach  exami- 
nation fliall  be  dedred  ;  and  that  it  be  dill  infided  on,  on  behalf 
of  the  captors,  that  the  faid  capture  is  lawful  prize ;   and  that 
the  contrary  be  dill  perfided  in  on  the  claimant's  behalf,    that 
dien  the  faid  judge  or  judges  (hall  forthwith  caufe  fuch  capture 
to  be  appraifed  by  perfons  named  00  the  part  of  the  captor,  and 
fworn  truly  to  appratfe  the  fame,  according  to  the  beft  of  their 
(kill  and  knowledge ;    for   which   purpofe  the   faid  judge   or 
judges  (hall  caufe  the  goods  found  on  board  to  be  unladen,  and 
put  into  proper  warchoufcs,  with  feparate  locks  of  the  collec- 
tor and  comptroller  of  the  cuftoms;    and  where  there  is  no 
comptroller,  of  the  naval  oQiccr,  and  the  agents  or  perfons  em- 
ployed by  the  captors  and  claimants,  at  the  charge  of  the  party 
or  parties  dc firing   the   fame ;    and  ihall,  after  fuch  appraife- 
ment  made,  and   within  the  fpace  of  fourteen  davs  after  the 
making  of  fuch  claim,  proceed  to  take  good  and  fufficicnt  fecttrity^ 
from  the  claimants  to  pay  the  captors  /Zr  full  'ualue  %bereoj\ 
according  tojuch  appraifemtnt^  in  cafe  the  fame  fhall  be  atljudge^ 
lawful    prize  \    and  after  fuch  fecurity  duly  given,'  the   fa'rd 
judge  or  judges  fl>all  make  an  interlocutory  order,  for'releafmg 
or  delivering  the  fame  to  fuch  claimant  or  claimants,  or  his  or 
their  agents,  and  the  fume  (hall  be  adually  releafcd  or  delivered 
accordingly, 
seaion.4.         And  it  is  further  ena£ted  by  the  ai^thprity  aforefaid,  that  if 
any  claimant  or  claimants  (hall  refufe  to  give  fuch  fecurity,  the 
jjudge  or  judges  (hall  caufe  the  captor  or  captors  in  like  manner 
to  give  good  and  fufficisnt  fecurity,  to  be  approved  of  by  the 
claimant  or  claimants,  to  pay  the   faid  claimant  or  claimants 
ike  full  i)alue  thereof,  according  to  thi  appraifemeniy  in  cafe  any  fuch 
capture  or  captures  (hall  be  adjudged,  not  to  be  lawful  prize ; 
and  the  faid  judge  or  judges  (hall  thereupon  proceed  to  make  an 
interlocutory  order,  for  the  releafing  and  delivering  of  the  fam^ 
to.  the  faid  captor  or  captors,  or  their  agents. 
Seaion  %.         Provided  ncverthelefs,  and  it  is  hereby  further  enafled  by  the 
authority  aforefaid,  that  if  any  captor  or  captors,  claimant  or 
claimants,  (hall  not  reft  fatisfied  with  the  fentence  given  in  fuch 
court  of  Admiralty  in  any  of  his  majefty's  plantations  or  do- 
minions abroad,    it  (halt  and  may  be  lawful  for  the  party  or 
parties  thereby  aggrieved,    to  appeal  from  the  faid  court  of 
Admiralty  to  the  commiflioners  appointed,  or  to  be  appointed 
under  the  great  feal  of  Great  Britain^  fox  rccciYin.g,  hearing,  and 
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determining  appeals  in  caufes  of  prizes;   fuch  appeal  to  be  al--     1780* 
lowed  in  the  like  manner  as  appeals  to  fuch  comroifliouers  are  m 

now  allowed  from  the  court  of  Admiralty  within  this  kingdom ;  Bitmi a 
to  as  the  fame  be  made  within  fourteen  days  after  fentence,  and  Atk'xmi* 
u  good fecurity  be  likewife  given  by  the  appellant  or  appellants, 
that  he  or  they  will  eflre£lually  profecute  fuch  appeal,  and 
onfwer  the  condemnation^  as  alfo  pay  treble  cofts^  as  Jball  b§ 
awarded^  in  cafe  the  fentence  of  fuch  court  of  Admiralty  be 
af&rmcd,  any  thing  in  this  a£t  before  to  the  contrary  hereof  in 
any  wife  notwithftanding.  Provided  alwaySf  that  the  execution 
of  em  J  fentence  fo  appealed  from  as  aforefaid  Jball  not  be  fufpended 
hf  rcafon  of  fuch  appeal^  in  cafe  the  party  or  parties  appellate 
IbaM  give  ftsfficient  fecurity^  to  be  approved  of  by  the  court  in 
which  fuch  fentence  (hall  be  given,  to  reftorc  the  (hip,  veffel, 
goods,  or  efFcfts  concerning  which  fuch  fentence  (hall  be 
pronounced,  or  the  full  value  thereof^  to  the  appellant  or  ap- 
pellants, in  cafe  the  fentence  fo  appealed  from  (hall  be  re- 
fer fed. 

Mf — 

The  17  Geo*  2.  c.  34.  feSlions  3,  4*  8  £s*  9.  and  the  29  Geo,  2. 
f.  34.  feElions  3,4.  8  £^9.  are  the  fame  as  the  above  feEllons  of 
the  13  Geo,  2,  ^.4. 


And  be  it  further  ena£ted  by  the  authority  aforefaid,  that  in  \%Gt9.u 
cafe  any  appeal  fhall  be  inter pofed  from  a  fentence  given  in  any  ^'*^'l'^ 
Admiralty  court,  concerning  any  gooils  and  effects  which  may 
hereafter  be  feized  or  taken  as  prize,  in  purfuance  of  the  afore- 
faid a£t  of  parliament  of  the  twenty- ninth  year  of  his  ma* 
jetty's  reign,  or  of  this  a£t ;  that  then  and  in  fuch  cafe  the 
judge  of  fuch  court  of  Admiralty  (hall  and  may,  at  the  requed, 
cotts,  and  charges,  cither  of  the  captor  or  claimant,  or  of  the 
claimant  only,  in  cafes  where  the  privilege  is  referved  in  favour 
of  the  claimant  by  auy  treaty  or  treaties  fubfitting  between  his 
majcfty  and  foreign  powers,  make  an  order  to  have  fuch  cap^ 
ture  oppraifed^  ufiltfs  the  parties  (liall  other  wife  agree  upon  the 
value  thereof,  and  an  inventory  taken,  and  then  take  fecurity  for 
the  full  value  thereof ^  and  thereupon  caufe  fuch  capture  to  be 
delivered  to  the  party  giving  fuch  fecurity,  in  like  manner  as,  by 
the  fald  former  aft,  fuch  jv^dge  ought  or  could  have  done,  before 
fentence  given,  notwithttanding  fuch  appeal:  and  if  there  fliall 
be  any  di(riculty  or  objeftion  to  the  giving  or  taking  of  fecu* 
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j^Spt  '^^ys  the  faid  judge  (hall,  at  the  requeft  of  either  of  the  parties, 
order  fuch  goods  and  effefls  to  be  entered,  lasdedi  and 
fold  by  public  audiion,  as  prize  goods  now  are,  under  the  care 
Atkins,  and  cuftody  of  the  proper  officers  of  the  cuftoms,  and  under 
the  diredHon  and  infpe£lian  of  fuch  perfons  as  (hall  be  ap* 
pointed  by  the  claimants  and  captors;  and  the  monies  arifing 
by  fuch  fale  (hall  be  depoGted  in  the  bank  of  England,  or  in 
ibme  public  fecurities,  and  in  the  names  of  fuch  truftees  as  the 
captors  and  claimants  (hall  jointly  appoint,  and  the  court  (hall  ap* 
pfove,  for  the  ufe  and  benefit  of  the  parties  who  (hall  be  adjudged 
to  be  entitled  thereto :  and  if  fuch  fecurity  (hall  be  given  by 
the  claimants,  then  it  is  hereby  alfo  ena£ked,  that  fuch  judge 
ihall  give  fuch  capture  a  pafs,  to  prevent  its  being  taken  again  by 
his  maj<;(ly's  fubjeds  in  its  dellined  voyage. 


16  c».  3.  An  J,  for  the  more  fpeedy  proceeding  to  condemnation  or 
(,  5.  on  tbt  other  determination  of  any  prize,  (hip  or  veflcl,  goods  or 
•ftobicb  tbt  merchandizes,  to  be  taken  as  aforetaid,  and  for  leuening  the. 
juefimarofe,  g^penccs  that  havc  been  ufual  in  the  like  cafes,  be  it  further 
enafted  by  the  authority  aforefaid,  that  the  judge  or  judges  of 
fuch  court  of  Admiralty,  or  other  perfon  or  perfons  thereto  au- 
thor! fed,  (hall,  within  the  fpace  of  five  days  after  requeft  to  hiox 
6x  them  for  that  purpofe  made,  (im(h  the  ufual  preparatory  exa- 
minations of  the  perfons  commonly  examined  in  fuch  cafe^,  in 
order  to  prove  the  capture  to  be  lawful  prize,  or  to  enquire 
whether  the  fame  be  lawful  prize  or  not :  and  that  the  proper 
monition  ufual  in  fuch  cafes  (hall  be  ifTuqd  by  the  perfon  or  per- 
fons proper  to  iiFue  the  fame,  and  (hall  be  executed  in  the  ufual 
manner  by  the  perfon  or  perfons  proper  to  execute  the  fame, 
within  the  fpace  of  three  days  after  requeft  in  that  behalf  made ; 
and'  in  cafe  no  claim  of  fuch  capture,  (hip,  vefTel,  or  goods, 
(hall  be  duly  entered  or  made  in  the  ufual  form,  and  attefted 
upon  oath,  giving  twenty  days  notice  after  the  execution  of  fuch 
monition ;  or  if  there  be  fuch  claim,  and  the  claimant  or  claim- 
ants (Iiail  not  within  five  days  give  fuiEcient  fecurity  (to  be 
approved  of  by  fuch  court  of  Admiralty)  to  pay  double  cofts  to 
the  captor  or  captors  of  fuch  (hip,  vefTcl,  or  goods,  in  cafe  the 
fame  fo  claimed  fliall  be  adjudged  lawful'  prize,  that  then  the 
judge  or  judges  of  fuch  cburt  of  Admiralty  (hall  (upon  producing 
to  him  or  them  the  faid  examinations  or  copies  thereof,  and 
upon  producing  to  him  or  them,  upon  oath, .  all  papers  and 
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writings  which  (hall  have  been  found  taken  in  or  with  fuch  cap«  1789* 
turc,  or  upon  onth  made  that  no  fuch  papers  or  writhigs  were 
found)  immediately,  and  without  further  delay,  proceed  to  «. 
fentence^  either  to  difcharge  and  acquit  fuch  capture,  or  to  ad-  Atkxhi. 
judge  and  condemn  the  fame  as  lawful  prize,  according  as  the  cafe 
fhall  appear  to  him  or  them  upon  perufal  of  fuch  preparatory 
ezaminationS)  and  alfo  of  the  other  laft  mentioned  papers  and 
writings  found  taken  in  or  with  fuch  capture,  if  any  fuch  pa« 
pers  or  writings  (hall  be  found  ;  and  in  cafe  fuch  claim,  (hall  be 
duly  entered  or  made,  and  fecurity  given  thereupon  according 
to  the  tenor  and  true  meaning  of  this  a£l,  and  there  (hall  appear 
no  occa(]on  to  examine  any  witnefTes  other  than  what  (hall  be 
then  near  to  fuch  court  of  Admiralty,  that  then  fuch  judge  or 
judges  (hall  forthwith  caufe  fuch  witneffes  to  be  examined 
within  the  fpace  of  ten  days  after  fuch  claim  made  and  fecurity 
given,  and  proceed  to  fuch  fentence  as  aforefaid,  touching  fuch 
capture :  but  in  cafe,  upon  making  or  entering  fuch  claim 
and  the  allegation  and  oath  thereupon,  or  the  producing  fuch 
papers  or  writings  as  (hall  have  been  found  or  taken  in  or  with 
fuch  capture,  or,  upon  the  faid  preparatory  examinations,  it 
(hall  appear  doubtful  to  the  judge  or  judges  of  fuch  court  of  Ad« 
miralty,  whether  fuch  capture  be  lawful  prize  or  not,  and  it 
fliall  appear  neccflary,  according  to  the  circumdances  of  the  cafe, 
for  the  clearing  and  determining  fuch  doubt,  to  have  an  exa- 
mination, upon  pleadings  given  in  by  the  parties  and  admitted 
by  the  judge^  of  witncflts  that  are  remote  from  fuch  court  of 
Admiralty,  and  fuch  examination  (hall  be  dtfired,  and  that  it 
be  ftill  infifted  on,  on  behalf  of  the  captors,  that  the  faid  cap- 
ture is  lawful  prize,  and  the  contrary  be  ftill  perfifted  in  on 
the  claimant's  behalf;  that  then  the  faid  judge  or  judges  (hall 
forthwith  caufe  fuch  capture  to  be  appraifed  by  perfons  to  be 
named  by  the  parties,  and  appointed  by  the  court,  and  fworn 
truly  to  appraife  the  fame  according  to  the  beft  of  their  (kill 
and  knowledge ;  for  which  purpofe  the  faid  judge  or  judges 
(hall  caufe  the  goods  found  on  board  to  be  unladen,  and  an 
inventory  thereof  being  iirft  taken  by  the  mar(hal  of  the  Admi- 
ralty or  his  deputy,  (hall  caufe  all  fuch  parts  of  the  goods  and 
merchandize  as  are  peri(hable  commodities  to  be  fold  by  publick 
fale,  for  the  clear  amount  of  which  only  the  captors  (hall  be 
{mfwerablc  to  the  claimants^  and  the  remainder  of  them  to  be 

put 
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1780.     P^^  ^^^^  proper  warehoufes,  with  (eparate  locks,  of  the  collcc-* 

».  tor  and  comptroller  of  the  cu(lom8»    and  where  there  is  no 

BftTMEi    comptroller,  of  the  naval  officer,  and  the  agents  or  perfons  em^ 

Atkins,  ployed  by  the  captors  and  claimants,  at  the  charge  of  the  party 
or  parties  defiring  the  fame  i  and  (ball,  after  fuch  appraifement 
made,  and  within  the  fpace  of  fourteen  days  after  the  making 
of  fuch  claim,  proceed  to  take  good  and  fitfficlent  fecumty  from 
the  claimants  to  pay  the  captors  the  full  value  thereof  according 
to  fuch  appraifement^  in  cafe  the  fame  (hall  be  adjudged  lawful 
prize;  and  (hall  alfo  proceed  to  take  good  and  fuficieni fecurity 
from  the  captors  to  pay  fuch  cofis  as  the  court  /ball  think  proper^ 
in  cafe  fuch  (hip  (hall  not  be  condemned  as  lawful  prize ;  and, 
after  fuch  fscurities  duly  given,  the  f?id  judge  or  judges  fliall 
make  an  interlocutory  order  for  rcleafing  or  delivering  the  fame 
to  f^ch  claimant  or  claimants,  or  his  or  their  agents,- a^d  th^ 
fame  (hall  be  a£lually  releafed  or  dciiYered  accordingly* 

Scdiofl  6.  And  it  is  hereby  further  enadied  by  the  authority  afprefaid, 
,  that  if  any  claimant  or  claimants  (ball  refufe  to  give  fuch  fecu* 

rity,  the  judge  or  judges  (hall  cavife  tt^e  captor  or  captors  in  like 
manner  to  give  good  and  fufjicient  fecurtty  to  pay  the  faid  claimant 
or  claimants  the  full  valuf  thereof,  according  to  the  appraifement^ 
in  cafe  any  fuch  capture  or  captures  (hall  be  adjudged  not  to  be 
lawful  prize ;  and  the  faid  judge  or  jt^dges  (hall  thereupon  pro- 
ceed to  make  an  interlocutory  order  for  the  r^leaHng  and  deliver? 
ing  the  f^me  to  the  faid  captor  or  captors,  o^-  their  agents. 

^caioa  13.  Provided  neverthelefs,  and  it  is  hereby  further  ena£led  by 
the  authority  aforefaid,  that  if  any  captor  or  captorSj  claimant 
or  claimants,  (liall  not  reft  fatisfied  with  the  fcntence  given  in 
fuch  court  of  Vice-Adn'iiralty  in  any  of  his  majefty's  dominions, 
it  (hall  and  may  be  lawful  for  the  party  or  parties  thereby  ag* 
grieved  to  appeal  from  the  faid  court  of  Vice- Admiralty  to  com- 
mi(rioners  appointed,  or  to  be  appointed,  under  the  great 
feal  of  Great  Britain^  for  receiving,  hearing,  and  determining 
appeals  in  caufes  of  prizes,  fo  as  the  fame  be  made  within  four- 
teen days  after  fentcnce,  and  good  fecuriiy  he  lihewife  given  by 
the  appellant  or  appellants,  that  he  or  they  will  efFeftualiy  pro* 
fecute  fuch  appeal,  and  anfwer  the  condemnation^  and  alfo  pay 
treble  cofs^  as  fliall  he  awarded  in  cafe  the  fen  ten  ce  of  fuch 
court  of  Vice-rAdmiralty  be  affirmed ;  provided  that  the  faid 
captor  qr  captors,  claimant  or  claimants,  do^  within  (ix  months 

after 
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after  fentence  pafled»  give  notice  to  the  faid  court  of  Vice-Ad-      ^^^9• 
miralty  that  they  have  appealed  from  fuch  decree  to  the  faid  *- 

commiflioners.  «. 

Provided  always,  and  it  is  hereby  further  ena£ted  by  the  Atkins. 
authority  aforefaid,  that  the  executioti  of  any  fentence  fo  appealed  ^  **°  '^ 
from  as  aforefaid^  fhall  not  be  fufpended  by  reafon  of  fuch  appeal^ 
in  cafe  the  party  or  parties  appellate  (hall  give  fufficient  fecurity^ 
to  be  approved  of  by  the  court  in  which  fuch  fentence  (hall  be 
given,  to  reftore  the  (btp»  veflcl,  goods,  or  effects  concerning 
which  fuch  fentence  (hall  be  pronounced,  or  the  full  value  thereof ^ 
to  the  appellant  or  appellants,  in  cafe  the  fentence  fo  appealed 
from  (hall  be  reverfed. 


The  19  Geo^  3.  c.  67.  is  fmilar  to  the  16  Geo,  3.  c.  5.  but  emt^ 
tains  in  the  27/A  feElion  the  fame  provifton  as  is  made  in  ik 
32  Geo.  c.  25.  /  24. 


GASES 

ARGUED  AND  DETERMINED 


IN  THB 


Court  of  COMMON  PLEAS, 


IN 


Eafter   Term, 

In  the  Twenty-ninth  Year  of  the  Reign  of  George  IIL 


WidmOay^  The  Mayor,  Commonalty,  and  Citizens  of  the  City  of 
^^  London  v.  The  Mayor  and  Burgeflcs  of  the  Bo- 

rough of  Lenne  Regis,   commonly  called  King's 
Lynn,  in  the  County  of  Norfolk. 

The  writhe  HpHIS  was  an  aQton   on   a  writ  (a)  de  ejfenio  fuieium  de 
umdt^tbeo^  tbeolomof   of   which  the  following  is  a  copy,  with  the 

An.;*,  is  not    aliis  2did  plurUs. 

meicly  pro-  ^ 

hibitory,bot  ««  Georgf  the  Third,  by  the  grace  of  God,  (s^c.  To  the  Mayor 
which  the  and  BurgciTes  of  the  Borough  of  Lenne  Regis^  commonly  called 
^^^  Kiffg*^  Lynn,  in  the  county  of  Norfolk^  greeting: 
onaqiieftion  «c  Whereas  our  city  of  London  is,  and  from  time  whereof  the 
A  corpora,  memory  of  man  is  not  to  the  contrary,  hath  been  an  ancient 
kttduTa^  city;  and  the  citizens  of  the  faid  city,  during  all  the  time 
cannot  be  aforcfaid  have  been  a  body  corporate  and  politic,  in  deed,  fadl, 
con^inpt,     and  name,  by  divers  names  of  incorporation  5  and  for  divers,  to 

in  their  cor- 
porate cap«dty»  for  not  returning  it ;  but  an  attachment  in  the  nature  of  a  ptn  it  the  proper  remedy  to 
compel  them  to  appear.  The  court  will  not  giant  a  trial  at  bar,  in  an  ifTuableterm.  In  an  adion  by 
one  corporation  aga  uO  another,  each  may  \uif*€L  fo  much  of  the  books  and  records  of  the  other  as 
telates  tr>  the  fubje£k  in  difpute.  [  The  court  uf  C  F.  held  that]  Freemen  rftbe  city  of  London  have  m 
right  to  hi  exempt  ftofti  the  faym  t{t  of  all  tolit  and  port  dutiet  thrtmghotu  England,  ^eicept  the  prises  of 
wines,)  ia  whatever  ptsce  tbty  refde^  and  though  they  hove  ohtained  their  freedom  6y  purclaje.  [See 
aou  at  the  end  of  this  cafe,  p.  iio.] 

(tf)  So  denominated  in  Regi/lr.  Brev,  258.  h.     As  this  HTit  is  not  in  common  prac- 
tice^ it  it  a«ted  at  length.     60  alfo  ve  tlie  dcclar%tion  and  pleas. 

Wit, 
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wit,  fifty  years  lad  pad,  have  been  a  body  politic  and  corporatCi      i  ^Sp. 
by  the  name  of  the  Mayor  and  Commonalty,  and  Citizens  of  the  ■* 

city  of  London :  And  whereas  alfo,  amongft  other  the  liber-  Lo«»o» 
ties,  free  cuftoms,  and  privileges,  from  time  immemorial  ufed  Lymh. 
and  enjoyed  by  the  /aid  ci/izens  they  tht/aid  citizens,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  have 
been  ufed  and  accuftomed  to  have  and  enjoy  a  certain  ancient 
liberty  and  privilege ;  that  is  to  fay,  that  tbe  citizens  of  the  /aid 
city,  and  all  their  goods,  Jhould  be  quit  and  free  of  and  from  all  toll 
and  paffage,  and  (a)  laftage^  and  other  cufloms,  throughout  the 
nvhole  kingdom  of  England,  and  the  ports  of  thefeas,  (except  only 
our  due  and  ancient  cuftom,  and  prizes  of  wines)  all  which  faid 
liberties  and  privileges  have  been  confirmed  by  divers  charters 
of  our  progenitors,  and  alfo  by  divers  adls  of  parliament :  Ne- 
▼erthelefs  you  require  the  faid  citizens,  as  it  is  faid,  to  yield 
toll,  paffage,  lajlage,  and  other  cufioms  to  you,  of  their  goods  and 
things  within  the  faid  borough  and  the  port  thereof,  and  do  matiy 
ways  unjuftly  difquiet  them  on  that  occafion,  to  the  great 
damage  of  the  faid  citizens,  as  we  have  received  information  from 
their  complaints  :  We,  willing  that  no  injury  (hould  be  done  to 
the  faid  citizens,  command  you,  that  if  it  be  fo,  then  defifting 
for  tbe  time  to  come^  from  bringing  fuch  difquietudes  on  the 
faid  citizens,  you  permit  them  to  be  quit  of  yielding  fuch  toll^ 
paffage,  laflage,  and  other  cuftoms  as  aforefaidy  to  you,  of  their 
goods  and  things  in  the  fame  borough  and  the  port  thereof  Wit- 
nefs  ourfelf  at  Weflminfier,  the  19th  day  of  July,  in  the  27th 
year  of  our  reign." 

The  alihs  was  the  fame  as  the  original  writ,  except  that  after 
the  words  **  We  willing,  fafr.  command  you,"  were  added,  "  as 
formerly  we  commanded  you,"  £^r.  '*  or  fignify  to  us  the  caufe, 
wherefore  you  would  not,  or  could  not  execute  our  command, 
formerly  direftcd  to  you  therein.  Witnefs  ourfelf  at  Wejlmisifier^ 
the  23d  day  of  July,  in  the  27  th  year  of  our  reign." 

The  pluries  was  alfo  the  fame  as  the  original,  except  that 
after  the  words  "  command  you,"  were  added,  **  as  we  have 
often  commanded  you,"  isfr.  "  or  fignify  to  us  the  caufe, 
wherefore  you  would  not,  or  could  not,  execute  on  com- 
mand, formerly  directed  to  you  therein  :  And  you  flighting  our 
faid  commands,  as  we  are  informed,  have  negle£led  hitherto  to 
permit  the  faid  citizens  to  be  quit  of  yielding  fuch  toll,  paffage, 
liiflagey  and  other  cuftoms  as  aforcfaid,  to  you  of  their  goods« 

(a)  Laftige  was  a  duty  of  one  peony  fo'  every  ^Mtrtrr  of  coxa,  i.  «•  ten. pence  forever/ 
Iftil  CI p«rted  from  hyrm, 

and 
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1789.     ^^i  things,  in  the  faid  borough,  ;ind  the  port  thereof,  accord# 

*  ing  to  the  liberty,  free  cuilom,  and  privilege  aforefaid ;  or  lead 

London    ^jfg  ^q  fighify  to  U8,  the  caufc  wherefore  you  would  not,  or 

Lynn,     couid  not  do  it;   in  manifeft  contempt  of  us,   and  of  our  fald 

commands,  and  to  the  great  damage  and  grievance  of  them  the 

fnd  citizens  s  to  our  great  furprife  and  difpleafure:   We  again 

eommand  you;  (lri£ily  enjoining,  that  you  permit  the/aid  citizens 

to  be  quit  of  yielding  toll^  poffage^  laftage^  and  other  cuftoms  to 

you,  of  their  goods  and  things,  within  the  faid  borough  and  the 

port  thereof,  according  to  the  tenor  of  our  faid  commands,  for**. 

merly  dire£led  to  you  therein,  or  that  ypu  be  before  our  juftices 

at  Wejlminjler  on^he  morrow  of  M  Souls ^  to  (hew  wherefore- 

you  have  contemned  to  execute  our  cpmmands  fo  often  dire^ed 

to  you  therein  5  and  have  you  there  then  this  writ.    Wknefa 

ourfelf  at  W^eflmnjler^  the  26th  day  of  July^  in  die  27th  year 

of  our  reign." 

In  Michaelmas  term  1737,  November  6ih.  A  rule  was  granted 
to  (hew  caufe,  why  the  defendants  fliould  not  have  a  fortnighfi 
time  to  return  the  writ ;  which 

November  8,  was  made  abfolute  by  confent. 

November  17.  A  rule  was  granted  to  (hew  caufc  why  the 
writ  (hould  not  be  quafhed,  and  all  the  proceedings  on  it 
ftaid  ;  chiefly  on  the  grounds,  that  it  was  merely  a  prohibitory 
procefs,  ifluing  from  the  crown  to  its  bailiffs,  to  whom,  or  to  the 
coUcftors  of  the  toll,  it  ought  to  be  direfted ;  that  it  was  re- 
turnable in  Chancery  and  not  in  this  court ;  and  that  it  was  not 
calculated  to  bring  the  quedion  of  right  between  the  parties^ 
fairly  to  iflue'on  the  record. 

November  25.  Caufe  was  (hewn,  and  in  anfwer  to  the  ob- 
jedions  made  on  the  part  of  the  defendants,  Fitz.  Nat.  Brev. 
31.  33,  34.  518. — rear  Book,  21  //>«.  7,  31. — 2  Infi.  654.— 
Regiftr.  Brev.  258.  i.  Bro.Abr.  tit.  Contempt^  pi.  7.  were  cited. 

November  27.  Lord  LouGHBOKouGH  declared  the  opinion 
of  the  court,  that  it  was  a  remedial  writ,  on  which  the  parties 
might  plead  to  iffue,  on  the  authority  of  Madox^s  Firma  Burgi, 
c.  y.f.  10.  p.  138.  and  therefore  the  rule  was  difcharged. 

In  the  enfuing  vacation,  a  peremptory  rule  was  granted,  as  of 
the  laft  day  of  the  preceding  term,  for  the  defendants  to  return  the 
writ  on  the  firft  day  of  the  next  term.    But  no  return  being  made. 

In  Hilary  term  1788,  January  28,  a  rule  was  granted  to  fliew 
caufe  why  an  attachment  of  contempt  fhould  not  iflue  againft  the 
defendants,  by  the  title  of  the  Mayor  and  Burgas  of  Lynn^  bfc: 

Febrwuj 
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February  6,     Caufe  was  flicwn,  that  a  corporation  could  not  1789.  ' 
hz  attached,  in  their  corporate  capacity.     In  fupport  of  the  rule 

it  was  urged,   that  procefa  of  contempt  would  ilTuc  againft  the  ^^^^^^ 


V. 


acting  part  of  a  corporation,  for  difobeying  a  mandamus,  is'c.  Ltnk. 
on  which  point  were  cited  the  ftit.  (^Anne^  c.  20.  and  the  cafe 
(a)  bf  The  King  v.  The  ALiyor  of  Truro,  where  the  mayor  being 
reported  in  contempt  for  difobeying  a  mandamus^  to  cleft  a 
burgefs,  ihe  court  imprifoned  him  three  months,  and  ordered  him 
to  pay  all  cofts. 

February  8.     Lord  LoUGHBoRoUGH  faid,  that  upon  confider- 
ation,   the   court   were  clearly   of  opinion  that  the  rule  mud 
be  difcharged.     The  very  form  in  which  it  was  drawn  up  was 
a  decifive  reafon  againft  it.     For  fuppoGng  an  attachment  of 
contempt  would  iflue,  it  muft  be  againft  the  individual  members 
of  the  corporation,  and  not  againft  the  defendants  in  their  cor^- 
porate  chara£ter.     But  the  proper  remedy  to  be  purfued,  was. 
an  attachment  in  the  nature  of  a  pone,  the  fame  as  was  men** 
tioned  in   Fiiz.  N.  B.  518.     Regfftr.  Brev.  258.  and  the  Tear 
Book,  21  H.  7.  31.     This  procefs  was  ufed  in  the  writ  of  hi^/j- 
Jlraverunt   for   tenants  in  ancient  demefne,  de  non  ponendis  in 
pjftfts^  et  juraiis,  de  corrodio  habendo,  and  others  of  a  fimilar  kind. 
His  lordftiip  obferved,  that  it  appeared  from  a  note  in  Fitzher^ 
bertf  that  in  a  writ  de  corrodio  habendo,  which  contained  a  claufc  . 
«*  vel  caufam  nobis  Jtgnijices*'  if  the  abbot  returned  caufe  at  the 
^^  ftcut  alias,*  and  no  one  came  to  counterplead  the  caufe  on 
the  part  of  the  king,  the  abbot  was  difcharged.     But  if  any 
one  came  for  the  king,  and  counterpleaded  the  caufe,  they  could 
not  interplead  thereon,  but  a  pluries  and  attachment  iflued,  and 
on  the  attachment  they  pleaded.     So  that  even  where  obedience 
was  paid  to  the  king's  writ  by  returning  the  caufe,  the  plea 
between  the-parties  could  not  proceed,  without  an  attachment, 
to  give  day  in  court,  as  the  commencement  of  the  fuir.     It  was 
clear,   therefore,  that  the  attachment  mentioned  in  the  books, 
was  not  a  procefs  of  contempt,  in  not  returning  the  writ,  but 
liTued  merely  to  compel  an  appearance.     Confequently  the  rule 
was  difcharged  [b). 

At  length  an  appearance  being  entered,  the  following  declara- 
tion was  delivered. 

{a)  B.R.AHtb.  ^sGeo.  3. 

{h)  After  thif dctcrminaiion,  the  next  effective  ftcp  taken  by  the  plantiff*  was  th« 
fuing  out  a  djlrlrgas,  on  which  40 i.  ilTu^is  weie  levieJ,  v^nch  (the  writ  being  acithef 
returned*  nor  du\  ippeaiame  enrereci)  were  on  modon  iacre«(etf  U  ^cL  in  confeqiience 
ot  which  the  defendants  ap;eaicJ. 

"  Vol.' I.  p  ]^c>f,:<, 
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1789*         Uorfolky  to  vrlc.     The  mayor  and  burgeffes  of  l!he  borough 
"'  of  Lenne  Rigis  commonly  called  King^s  Lynn  in  the  county  of 
ohPoN     Iff^^j-^ll^^  ^gfQ  fummoncd  to  anfwer  the  mayor,  commonalty,  and 
L\iiM.     citizens  of  the  city  of  LoneUn^  of  a  plea,  wherefore  they  reqairt 
the  citizens  of  the  faid  city  to  yield  toll^  t^JS^V%  *"^  l^^gi  of 
their  goods  and  things  within  the  faid  borough,  and  the  port 
thereof;  and  thereupon  the  faid  mayor,  commonalty,  and  citi^ 
zens  of  the  faid  city,  by   Rowland  LUkbarrow  their    attoi*ney, 
complain,  for  that  whereas  the  city  of  Linden  is,  and  from  time 
whereof  the  memory  of  man  is  not   to  the  contrary,    hath 
been  an  anttent  city ;  and  the  citizens  of  the  faid  city  during 
all  the  time  aforefaid,  have  been  a  body  corpora-e  and  pol*tic, 
in  deed,  faA,    and  name,  by  divers  names  of  incorporation  ; 
and  for  divers,  to  wit,  fif\y  years  laft  paft,  have  been  a  body 
politic  and  corporate,  by   the  name  of  the  mayor,  common- 
alty and   citizens  of  the  city   of  London:   And  whereas  alfo 
amongft   others   the  hberties,    free  cuftom5,    and    privileges, 
from  time  immemorial  ufed  and  enjoyed  by  the  faid  citizens, 
they   the   faid   citizens,  from  timi  whrnof  tlii  memory  of  man 
h  not  to  the  eontrary^   have   been  ufed  and  been  accufi'omed  to 
have  and  enjoy^    and  ftill  of  right  ought  to  have  and  enjoy ^  a 
certain  antient  liberty  and  privilege^    that  is  to  fay^   that    the 
Citizens  of  the  faid  city^  and  all  their  goods^  Jhould  be  quity  and 
free  of  and  from  all  toll,  P^JP^^*  ^"^  l^fiH't  ^^  other  cuflomt 
throughout  the  whole  .kingdom  of  England,  and  the  ports  of  the 
lord  the  king^  except  only  his  due  and  antient  cu/lomf  and  prizes  of 
wines ;  all  which  faid  liberties  and  privileges  have  been  confirmed 
by  divers  a£ts  of  parliament:  And  whereas  our  faid  lord  the  king, 
did  by  his  certain  writ  under  the  great  feal  oi  England^  command 
the  faid  mayor  and  burgeffes,  that  they  (hould  permit  the  faid 
citizens  to  be  quit  of  yielding  fuch  tolly  paffage^  lefltsge^  and  other 
cuftoms   as   aforefaid,    of   their   goods  and  things  in  the  faid 
borough  and  the  port  thereof;  or  on  a  certain  day  now  jjaffed, 
fignify  to  him  caufe  wherefore  they  had  not  executed  his  com- 
tnands   to  them   for   the  faid  purpofe,    before   then  direded ; 
yet  the  faid  mayor  and  burgeffes,  not  regarding  the  faid  writ  of 
our  faid  lord  the  king,  have  not  fignified  to  him,  as  by  the  faid 
writ  was  C9mmanded ;  and  fince  the  time  of  the  aforefaid  writ 
of  our  faid  lord  the   king   to   them   dire£)ed,  to   wir,  on   the 
firft   day  of  December  in   the  year  of  our  Lord    1787,  at  the 
borough  aforefaid,  in  the  county  aforefaid;  did  difquiet  the  faid 
citizens  on  the  occafion  aforefaid,  and  did  then  and  there  re- 
quire of  OJborn  Denton f  James  Denton^  Thomas  Carr,  fhomas  Turner^ 

and 
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ihd  Si^uel  Baierj  citizens  of  the  faid  city,  and  of  other  citizens  1789- 
of  the  faid  city,  toll^  pofftige^  and  lajlage^  oiher  than  the  cuftom  ' 
and  prizes  of  wines,  (above  excepted)  of  their  goods  and  things, 
within  the  faid  borough,  and  the  port  thereof;  in  contempt  of 
our  faid  lord  the  king,  and  to  the  damage  of  the  faid  mayor, 
commonalty,  and  citizens,  of  One  hundred  pound?,  and  there- 
Tore  they  bring  their  fuit,  and  fo  forth. 

Tlea. — And  the  faid  mayo'r  and  borgeflcS,  by  Jcfiph  Lyon  their 
;ittorney,  come  and  fay,  that  they  \hc  faid  citizens  from  time  whereof 
the  mefnory  of  man  is  not  to  the  contrary^  have  notfbeen  ufedy  and  ac^ 
€uftontedy  to  have  and  enjoy ^  and/lill  of  right y  ought  not  to  have^  and 
^njoy  the  faid  antient  lihertyy  and  privilege  ^  that  is  to  fav,  that  the 
faid  citizens  of  the  faid  city,  and  all  their  goods,  fhould  be 
>quit,  -and  free,  of  and  from  all  UUy  pajfage^  and  lajtage^  and 
other  cuftoijis  throughout  the  whole  kingdom  of  England  and  the 
jports  of  the  lord  the  iing^  (except  only  his  due  and  antient  cu(l6ai 
and  prizes  of  wine^,)  as  the  faid  mayor,  comihonalty^,  and  citizens^ 
have  in  their  faid  declaration  above  alleged )  and  of  this  they 
the  faid  mayor  and  bargtficd  put  themfelVes  upon  the  countr)^, 
&r.  And  the  faid  mayor,  and  burgeOi^s,  for  farther  plet  iii 
this  behalf,  by  leaVe  of  the  court  here,  for  this  ^urf^ofe  firft 
Uad  tod  obtained,  according  to  the  form  of  the  ftatute  in  fuch 
c«fe  niade  and  provided,  fay,  that  the  faid  Ofbert  Denton^  Jamn 
Denton^  Thomas  Catr^  Thomas  Turner j  and  Samuel  Baker  are  noi 
tftizens  of  th  faid  city  of  London,  as  the  faid  mayor,  commonalty^ 
and  citizens  have  abovie  in  their  declaration  alleged^  and  of  thil 
they  the  fifd  mayor  and  burgcfies  put  ihemfeives  upon  the 
country,  t^c. 

On  thefe  pleas  iflucs  were  joined. 

In  Michaelmas  term  1788,  November  26th,  it  was  tlioVed  t6 
try  the  caufe  at  bar  in  the  iteXt  term;  which  was  refufed^  that 
term  being  an  ifluable  one. 

In  Hilary  term  1789^  January  23d.  a  rule  was  granted  t6 
ihew  caufe  why  the  trial  ihould  not  be  bad  ac  bar  in  Eafier  term 
following;  which 

February  i6«  was  made  abfolute. 

February  12.  Rules  were  made  abfoliite  for  each  corpdratibA 
to  infpe£l  fo  much  of  the  books  and  records  of  the  other  aft 
related  to  the  fubjed  in  difpute.  Vide  i  TerM  Rep.  B.  R.  689* 
and  3  Term  Rep.  B.  R.  303.  [a) 

(tt)  [RttC  fee  Stmtkampfn  Ctrp.  v.  Grttur,  S  T.  X.  590.  dut  fscb  iafptftioaI». 
no  lan|cr  to  be  fioniidetcd  at  m  mcifr  of  c^urlc.] 

Pa  Oa 
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^7^9-  ^'^  Wednefday  May  6,  in  the  preftnt  term,  the  caufe  came  on 

— ^   to  be  tried  at  bar  (tf). 

LowDoN         ^j^g  counfcfl  for  the  plaintiffs  were  Serjeants  AdaWy  Rooh^ 
LjKN.      and    Lawrence  (^)  ;    for   the   defendants,    Serjeants    Bond^    Li 
Blanc y  and  Runningtm. 

The  evidence  on  the  part  of  the  plaintiffs,  was  in  fubftance  as 
follows  : 

It  was  firft  proved,  that  the  (r)  perfons  named  in  the  declaration 
were  citizens  and  freemen  of  London^  by  the  book  in  which  their 
freedom  was  entered,  and  that  in  February  1786,  they  had  obtained 
their  freedom  by  ||F)purchare.  Ati  infpeximus  charter  of  Car*  2' 
was  then  produced,  reciting  and  confirming  various  others ;  the 
mod  antient  of  which  was  in  the  reign  of  Henry  ift,  and  which 
contained  thefe  words  (?)  "  omnes  homines  London  erint  quieti  et 
**  libtriy  et .  omnes  eorum  res,  per  totam  Angliam^  et  per  pdrtuf 
•'  maris,  de  tbeolonioi  et  pajfa^io^  et  lajiagio^  et  omnibus  aliis  con- 
**  fuetudinibuSy  Sec, 

•*  Et^  quis  theolonium  vel  confuetudinem,  a  civibus  meis  London^ 
**  aperitj  cives  London  in  civitate  capiant  de  bur  go ,  vel  de  villa  ^ 
**  ubi^  theolonium  vel  eonfuetud^  eapta  fueritj  quantum  homo  Lon^ 
*♦  don,  pro  theolonio  dedity  et  proinde  de  damm  reeeperit  (/). 

The  other  charters  [g)  were  to  the  fame  cffefl,  and  nearly  in 
the  fame  word$  as  that  of  Henry  the  i  ft.  Moft  of  them  exceptcol 
the  king's  right  of  prifage  of  wines  y  and  ufed  the  words  cives^' 
as  fynonimous  with  homines. 

There  were  alfo  extracts  read  from  other  documents,  and  from, 
the  patent  rolls  in  the  Totvery  recognizing  this  right  of  the 
citizens  of  London.  Amongft  thefe,  was  a  charter  of  the  5th 
of  King  Johny  to  the  bifliop  of  Norwich^  empowering  him  to 
hold  a  fair  at  Lynn,  and  to  .take  cuftoms,  rights,  is^c  **/alvd 
libertate  civitatis  London,  {2ff.,"  and  another  in  the  fame  year 
of  the  fame  king  (h)  to  the  burgeffes  of  Lynn,  that  the  borough 
Jhould  be  free,  and    that  they  (hould  be  free  from  toll,  lajlage, 

{a)  Only  ten  of  the  jury  impanelled  having  appeared,  two  m/«  men  were  added. 
The  junior  fecondary  opened  the  pleadings  by  reading  the  record,  and  delivered  the  foU 
loving  charge  to  the  jury  ;  "  Your  charge  is  now  to  inquire  upon  each  of  the  ilTues 
"  joined  between  the  parties,  and  if  you  find  a  verctift  for  the  plaintiffs  you  will  affef* 
«  their  damiges  and  cofts  ;  if  for  the  defendants,  you  will  declare  ace-  rdingly." 

(3)   Ux.RoJe,  Mr.  Ci^^i,  and  Mr.  ^/c/tf/^  alfo  held  briefs  for  the  plainuffs. 

(f)  Thefe  perfons  were  inhabiunts  of  Lynn, 
(</)  The  expcnce  of  which  was  30 1,  lis. 

(«)  It  was  agreed  thit  the  word  cimctjjimus  at  conce/fip'i,  was  ufed  in  thefe  charters  as 
wHl  to  fignify  a  recognition,  as  an  original  grant  of  privilj^cs,  Cfc, 

if)  ^t^lhrgravet  'L^Clu     <«  De p'^rtultn  mails"  and  «  cnccrmng  the  cufloa:$."  * 

(g)  Which  were  granted  by  yo/ir,  JLvi  2,  Ifcn  ^.    F,l  i.  ^FJ,  3% 
'«)  Within  the  time  of  Ic^a!  memory,  i.  e  fiRtcilic  reign  of  R'.".  1. 
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fqffage^  fcff.  ^^  falva  lihertate  civitatis  London^''  Hkcwife  giving  a  1789- 
po^er  of  diftrcfs  to  the  mayor  of  Lynrij  if  any  one  Ihould  take  - 
toll,  ^i\  in  any  part  of  England^  from  the  burgeflts,  ^^ excepti  ^\^ 
ut  fuperius  civitate  London.'*  In  this  head  of  evidence  was  a  L\kv. 
{a)  petition  to  parliament  from  Thomas  Chaucer^  the  king** 
chief  butler  in  the  nth  year  of  H,  4.,  complaining  that  rcfidents 
at  the  out-ports  had  purchafed  the  freedom  of  the  city  of  London^ 
to  entitle  them  to  an  exemption  from  prijage  of  wines^  and  other 
cuJloTM  and  dutiesy  and  praying  that  parliament  would  intreat  the 
king  to  fend  for  the  mayor  and  aldermen  of  the  city,  and 
command  them  to  ceafe  from  granting  to  any  foreigners  {b)  the 
freedom  of  the  faid  city  in  future,  on  peril  of  forfeiting  their 
franchife ;  and  alfo  to  repeal  the  free^Jims  already  granted  to 
foreigner Sy  that  the  king  and  his  fucceflbrs  might  not  be  de- 
prived of  his  prifage  of  winesy  by  the  franchifeS  of  the  city  of 
London,  The  anfwer  of  the  king  was,  that  he  would  fend  for 
the  mayor  and  aldermen.  It  was  then  declared  by  the  advice  of 
the  lords  in  parliament,  that  no  one  {hpuld  have  or  cn'pyfucbfran^ 
ehife  unkfs  he  were  a  citizen  refiant  and  dwelllng.within  the  faid 
^ity  :  and  ^'  que  toutz  autres  demeurantz  en  autres  citeeSy  burghs^ 
•'  ou  villesy  aienty  et  enjouient  leur  franchifes  a  eux  granteZy  fauvant 
*'  tout  jour Zy  a  notn  Seigneur  le  Royy  fin  enberitance  en  ce  cas."'  ^ 

It  was  alfo  proved  by  parol  evidence,  that  non- resident  frce-r 
fnen  of  London  had  beqn  nominated  to  the  ofHce  of  iberiif,  that 
they  paid  the  fiqe  for  not  ferving  it,  that  they  had  been  alder- 
men, and  had  a  right  to  vote  for  the  cltftion  of  members  of  par- 
liament for  the  city.  Alfo,  that  they  were  exempted  ai  Exeter  from 
the  payment  of  tolls  and  port  duties  :  at  which  place  an  adlon 
was  brought  by  the  corporation  againft  a  freeman  of  London  there 
refident,  to  compel  fuch  payment,  but  the  record  b^ing  with- 
drawn, the  defendant  obtained  judgment  as  in  cafe  of  a  non-fuit  ^ 
and  afterwards  hi mfclf  brought  an  aftion  againft  the  corporation9 
for  the  taking  his  goods  on  the  fame  account,  in  which  the 
corporation  fuffered  judgment  by  default. 

it  was  likewife  proved  by  parol  evidence,  that  the  fame  ex* 
emption  was  allowed,  2Lt  Plympton  Fair,  Exmouthy  Brijloly  NeWm 
caftUy  Dartmouth^  and  other  ports,  to  freemen  of  £iA&«,  red* 
dent  at  thofe  places  {c). 

(a)    Vide  llargra'uCi  Tru^Sy   ll8.  "      .  " 

{b)    B)yciri.jjj;r<m  were  meant  pcrfouf  not  inhabittntf.  , 

(c)  It  appetrcd  from  ihe'teHimony  of  one  of  the  wknefles,  tint  t  *on-refide«t  free, 
man  of  London  b-.ing  in  partnerihip  with  t  non-frcemaii,  andiiaving  a  certtifi  ihare  Sii- 
the  trade,  fuch  fliare  was  exempted  from  the  payment  of  thfc  port  duiiei  at  P»tmtali^   , 
but  that  tbofe  <uciec  aw^c  paid  by  the  oao-Creeman  ptrtocr  (m  fail  Aai^  - 

F  3  Alfo, 
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1 789V        Alfo,  that  (bey  were  ex^inpt  >t  the  part  o(  LondtUy  whethe* 

•* —  refident  or  not,  from  paying  toll  on  corn»  and  at  Smi'-bfitLt 

^'»<»'     Market  on  the  Tale  of  cattle. 

I4TNK.  On  tt)c  part  of  the  defendauits^  there  was  firft  produced  {a)^ 

the  record  of  a  jBne  levied  in  the  id  year  of  H^n.  3.  by  Henry  d$ 
Hammel  of  laftage,  in  the  couoties  of  NorfoUj  Suffolk,  and  Lin^ 
fobit  Next,  an  (h)  hfuifi{i$  pojl  morUm  taken  on  his  deaths 
vrhereby  k  appeared  that  he  was  (ieifed  of  laftage  in  Z'jwjy,  holdea 
cf  the  crown  by  the  fervice  of  keeping  the  king's  falcons  ^  that 
M  died  fo  feifed,  that  his  fon  held  it  by  the  fanoe  (ervice  after  his 
deaths  and  that  his  wife  had  an  intereft  in  it  by  way  of  (ettlement^^ 
In  the  52d  year  of  Hen.  3.  Thomas  de  Hammel  was  entered  on 
•  the  roll,  in  the  Tower^s  holding  in  capite,  by  the  fervice  of 
falconry,  a  cujiom  or  duty  in  the  port  of  Lynn,  of  all  merchandize^ 
&f.  pajjing  that  port.  It  alfo  appeared  from  that  roll,  that  an 
sAion  had  been  brought  by  Thomas  de  Hammel^  againft  certain 
perfons  who  had  exported  goods  from  Lynn^  without  paying  the 
dtHy,  but  in  which  no  determination  was  to  be  found.  In  the 
S2th  year  of  Ed.^.  the  then  heir  of  Thomas  de  HammeU^  ob- 
taioed  the  king's  licence  to  alienate  in  mortmain^  and  accord- 
ingly  conveyed  the  right  of  laftage  in  Lynn  to  the  Bijbop  of 
tforunch^  in  whofe  fucceflbrs  it  continued  without  interruption, 
till  the '15th  year  of  Hen.  8.  when  a  quo  warranto  iflued  againft 
the  then  biihop,  requiring  him  to  (hew  his  title  to  the  duty  in 
queftion.  The  biihop  fee  forth  the  conveyance  to  his  prede- 
ceflbr  from  the  heir  of  Thomas  de  Hammelly  reciting  the  right  tp 
haye  been  from  time  immemorial  in  the  family  of  De  Hammel/^ 
]n  this  jTuit  the  right  of  the  bifhop  was  admitted,  and  confirmed 
by  the  attorney  general.  In  the  27  th  year  of  Hen.  8.  a  private 
a^  of  parliament  pafled^  to  veft  it  in  the  king,  who  afterwards 
in  ^e  29th  year  of  his  reign,  granted  it  to  the  corporation  of 
Lynrtj  in  whom  it  continued  to  the  prefent  time.  This  part  of 
the  evidence  was  founded  on  the  refpedive  records  and  docu-; 
npien(?>  whjch  were  produced  duly  authenticated. 

(c)  Several  witnelles  were  then  called,  who  proved^  that  they 
Jba^  for  ^.^P7  years  paid  thp  duty  of  lailage  at  the  port  of  Lynn^ 
{viz.  one  penny  on  the  exportation  of  every  quarter  of  corn,} 

(«)  Taken  from  the  Chapter  Houfe  of  H''ejimtnjler. 

{h)  From  the  Rolls  in  the  Toiver. 

(r)  Thfi.^tikiyH^  were  not  permitted  to  give  in  eyipqice  their  corporau'on  books  to 
^ove  th^  own  rigbta.  On.  .the]^  coupfel  ciiixig  the  cafe  of  the  Major  of  Bull  v.  Hermfr^ 
^M^«  vn-  :(^*>ilf£^  ^Hch  cvideRCf  W4S  ^dmittjpd)  Mr.  Ju0ice  Sf^i/fin  faid  he  was  couoict 
in  tbit  cafe,  in^ilm  tbe  M^  9f  ^^W^QI^mq  wm  th^prodttccd  by  coofeot. 

and 
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and  that  they  had   never  heard  of  any  exemption,  except  for     1780. 
the  frccnien  of  Lynn^  and  fome  perfons  of  the  borough  oVCam^  ■   ,^ 

bridgg  {a).     The  exemption  in  favour  of  Cambridge^  was  by  vir-    ^^^^^ 
tue  of  a  fpccial  agreement  entered  into  in  1664  between  Cam-      Lykm^ 
bridge  and  Lynn^  which  was  read.     A  leafe  of  tolls  made  by  the 
corporation  of  Lynuy  was  laft  produced,  (in  purfuancc  of  notice 
from  the  plaintifFs,)  by  which  it  appeared  that  an  exemption 
was  alfo  .allowed  to  certain  perfons  in  the  Cinque  Ports. 

(i)  Lord  Loughborough,  after  diftinflly  recapitulating  the 
evidence,  obferved  to  the  jury,  that  as  on  the  part  of  the  defend- 
aivts,  the  right  to  the  duty  cf  laftage  had  been  traced  up  to' the 
family  of  De  Hammell  early  in  the  reign  of  Hen.  3.  and  was  ac 
that  time  fo  eft^ibliflied  in  them,  as  to  be  the  fubjed  of  a  family 
fettlement,  it  was  fair  to  prefume  (as  the  counfelfor  the  defend- 
ants had  copteuded)  that  it  was  vefted  in  them  before  the  timo 
of  legal  memrvy.  But  allowing  that  prcfumption,  the  general 
right  of  the  corporation  of  Lynn  did  not  deiiroy  the  particular 
exemption  proved  by  the  city  o{  LemUn^  as  it  had  not  beenihewn 
chat  the  citizens  of  London  ever  in  fa£l  paid  the  duty  at  Lynih, 
The  two  rights  therefore,  not  being  inconfident,  might  exift 
together  ;  the  corporation  of  Lynn  might  have  the  fame  right 
to  la&age  as  the  De  HamnuUs  had  enjoyed,  but  that  right  migbx 
be  with  an  exception  in  favour  of  the  citizens  of  London^  which 
exception  had  been  clearly  pr6ved  on  the  part  of  the/  plaintiffs^ 
and  not  contradiified  by  the  defendants. 

His  Lordfliip  faid,  that  the  other  part  of  the  cafe  was  refolv^ 
into  a  queflion,  whether  the  perfons  mentioned  on  the  record,  not 
being  refident  citizens  of  London,  but  in  fad  refiding  at  Lynn,  and 
having  lately  purchafed  their  freedom  for  the  exprefs  purpofe  of 
being  exempt  from  laftage  at  the  port  of  Lynn^  were  entitled  to 
the  privilege  they  claimed.  As  to  this,  heftated  that  the  counfel 
for  the  plaintiffs  had  infifted  flrongly  on  the  parliamentary 
declaration  in  the  reign  of  Hen.  4*  that  the  freemen  of  London 
muft  be  there  refident  to  entitle  them  to  an  exemption  from 
prifage  of  wines,  but  that  refidence  in  London  was  not  neceflary 
with  tc(pc&  to  other  francbifes.     This  he  faid  was  of  coniider* 

(«)  But  there  wat  no  proof  dut •ttyfrttmen  of  LomJoMf  had  tter  sffttalfy  pskl  kst  tymt^ 
i^b)  The  evidence  being  ^lofedy  much  converfaiioa  cnfuod  bow  §u  noo-rtfidca^  ftmi» 
men  of  Londin,  and  tbofc  who  had  purchafed  their  freedom,  wecc  to  be  Qoafidocd  at 
citixeni  within  the  triM  meanini;  of  the  (ccond  ifTue.  On  tfaiefe  poinu  the  cofet  of 
ifji^cr  V.  fKilUr,  %  Bulft.  I.  tudTbt  Qry  of  Oxford* t  cafe,  %  Vtmr,  to6.  were  cited. 
Bat  as  in  the  form  in  which  the  iflVie  ftood  upon  the  leccrdj  the  ^uefiioowas,  W|u:tbffr 
In  point  of  fa£l  the  pcrfoos  named  weoe  citiaem  or  not?  it  WW  •!  ICQf^  i^tced  that  the 
awa  was  proper  to  bt  Uft  to  the  jury. 
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1789.  able  weight;  and  as  the  non-refident  freemen  were  liable  to 
ferve  offices^  and  bear  other  burdens  in  confequencc  of  their  free-- 
dom,  there  feemed  to  be  no  reafon,  why  they  fhould  be  deprived 

Ltwh.  Qf  ihe  beneficial  rights  of  that  freedom  ;  or  why  the  term 
citizens  of  London  or  men  of  Lofi don  fhould  be  confined,  to  fuch 
citizens  or  men,  who  were  rejident  in  London^  as  the  counfel 
for  the  defendants  contended  :  that  in  point  of  fa6^,  this  dif- 
tinflion  was  not  made,  at  BriftoU  NewcaftUy  or  the  other  places, 
where  the  non»refident  freemen  of  London  were  exempted  j  that 
the  point  was  given  up  by  the  city  of  Exeter^  the  only  place 
where  it  had  been  contcfttd,  and  the  defendant  a  non-refident 
citizen  of  London^  left  in  the  enjoyment  of  his  right. 

Upon  the  whole  therefore  his  Lordfhip  faw  no  rcafon  to  fay, 
if  the  jury  thought  upon  the  evidence,  that  the  right  claimed  by 
the  citizens  of  London^  and  which  had  been  proved  to  be  enjoyed 
by  ihofe  who  were  non-refident,  was  the  fame  right  which  the 
plaintiffs  had  made  out  in  evidence,that  there  was  any  legal  ground> 
which  by  a  legal  conclufion,  could  deprive  them  of  that  right. 
Verdidl  for  the  plaintifTs  on  both  the  ifTues  and  1  j.  damages  {a)^ 

(«)  [Thefe  damages  were  remiited  on  following  points:  r.  That  this  writ  woiild 
the  record  \  the  judgment  was  <<  ihat  the  bear  a  folemn  adUon.  »«  That  claim  of 
«  citizens  and  all  their  goods  (hculd  be  quit  tolls  was  fufHcient  to  fuflain  the  writ.  And 
'*  of  yielding  t«  II.'*  This  judgment  was  3.  That  the  corporation  of  LokJo/i  were 
acirerfediyhecourtofK.fi.  Set  ^  Term  fufiiciently  intercfttd  to  be  plaintiffs.  The 
JB^if,  B.R.  130.  But  the  judgment  of  that 
'court  was  rcverfed  v\  Dam.  Pro£.  and  the 
judgment  t  f  the  court  of  C.  P.  affirmed. 
See  I  Ecf,  &  FulL  4H7.  and  Far/.  CaJ.s, 
Svo.  vft/.  7.  titie  Toll,  anJ  the  noccs  there, 


great  point  of  the  right  of  non-refideot 
freemen  was  net  determined,  it  not  appear- 
ing to  the  judges  that  there  was  ground  on 
the  record  for  fuch  a  dr  termination.  That 
fuch  Don-refident  freemen  nt  rot  txtmpt:\ 


■^Ihis  affirmance  in  the    Houfe   of  |-ords     See  i  Bof,  &  FuJL  511   n»  znd  FarLCafa, 
ajppears  however  only  to  have  decided  ths  »  «ii  Ju^ra.n.l 


r.;./tfv,  FRENCH  V.  Coppincer  and  Another* 

May  Of  V.  ^    • 

An  jffidavit      i*    Ti^\x\Q  hp.vint'  bcen  p ranted   to  {hew  caufe,  why  the  venu€ 

ot  the  plr^in-     /^     n  j  i_         l  \ 

lift  that  the  .         ihould  not  bc  changed   isom  London  to  Cornwai/^  on  the 

Tio"/aTofr'  "^"^'    affidavit,  jfdair^  Serjt.    (hewed   caufe,   by  producing  an 

where  the  j^davit  of  the  plaintiiF,  dating  pofitiveiy  that  the  adlion  waj 

bid;  is  not  /or  money  lent  in  itf«^i?».     Kerhy^  Serjt.  infifted  that  this   was 

fufficitnt  jjQj  fufficient  caufe,  without  an  undertaking  to  give  material 

cau'efoxhjcn  .  &  jd 

to  (hew        -^idence  in  London,     jfdair  faid,  that  as  the  affidavit  of  the  de« 

'hangingthc  ij^^^^^^  V'?*  falfificd,  ihc  rulc  could  not  be  made  abfoluie.     Bi^t 

yfiur.    Fut       The  Court  held,  that  the  plaintiff  ought  to  undertake  to  give 

irdtttakito    material  evidence  in  Xr;?^/^;^.     On  which,  Jdatr  undertook  ta 

f;Xw?r'  $ive  fucir  evidence  \u  London,  and       The  {ule.vyasdifcharged,. 


IN  THE  Twenty-ninth  Year  op  GEORGE  III.  ai/ 

1789. 


Nunez  Adminiftrator  of  Nunejl  v.  Modigliani 


and  Modigliani.  {:"''7» 

May  Jir4. 

TN  Eajfer  term  1788,    the    plaintiff  brought  feveral    adions  Several ac- 

againft  the  dtfendant  and  other  under- writers,  on  two  po-  "n^w^J^"^!^^^ 
licics  of  infurance  ;  the  firft  effe^cd   in  the  year   1784,  on  a  ciesofinfur- 
bomeward   bound  (hip  of  the  intcftatc's,  the  fecond   in  1785,  w.?«cn"by'^^' 
on  the  fame  £hip  outward  bound.     The  fame  parties  underwrote  t|»ef*»nepir- 
both  the  policies.     The  adlions  on  each,  being  refpeflively  con-  whomarc^^ 
folidated,  Nathan  Modigliani  was  made  defendant  in  the  former,  '"if^^^f 
and  Hannanel  Modigliani  in  the  latter.     The  firft  came  on  to  be  conioildit- 
tried  at  Gtf//^/Afl// at  the  fillings  in   Hilary  term    laft,   when   on  oneoAhe 
application  from  the  defendant's  attorney,  the  caufe  was  put  off  ctufcs^rhjch 
to  a  future  time,  on  his  confeniing  to  pay  the  plaintiff  the  cofts  ^.iKjeftnd- 
of  the  day  5  and   an  order  of  Niji  prius  for  that  purpofe,  was  Jtb'Js^xhe 
afterwards  made  a  rule  of  court.  piaimiff)>e. 

The  adtion  on  the  fecond  policy,  was  to  h^ve  been  tried  at  the  tiij  to  cofts 
fittings  Tihcr  Hilary  term,  but  the  plaintiff  withdrew  the  record,  'noneac- 
and  thereby  became,   though  an  adminiftrator  {a),  liable  to  pay  defendant  ia 
the  cofts  of  the  aflion.  rht'clfts' 

The  cofts  of  the  firft  aflion,  having  been  taxed  and  allowed  to  taxedandii- 
the  plaintiff,  a  rule  was  granted  to  Ihew  caufe  why  the  protho-  dcfcnJant, 
notary  fliouid  not  review  his  taxation,  and  why  the  cofts  which  '"'y  ^=./^' «jf 

'  '  -^       .  aganft  thole 

Ibould  be  taxed  and  allowed  to  the   defendant  in  the  fecond  tjxedand 
aAion,  fliould  not  be  fet  off  againft  thofe  taxed  and  allowed  to  ^'phiJ^. 
the  plaintiff  in  the  firft. 

Againft  which.  Pond  and  Li  Blanc^  Serjts.  ftiewed  caufe.  They 
urged,  that  the  cofts  In  one  adion  could  not  be  fet  off  againfl 
thofe  in  another,  where  there  were  different  defendants.  If  the 
defendant  had  been  the  fame  in  both,  it  would  alter  the  cafe  ; 
but  cofls  due  from  A,  to  B.  ftiall  not  be  fet  off  againft  thofe  due 
to  A.  from  C.  This  would  not  be  authorifed  by  the  ftatutes 
of  fet  off;  and  the  Court  will  not  interfere  and  create  a  fet-off 
which  thofe  ftatutes  do  not  allow :  efpecially  as  it  >vould  tend 
to  take  away  the  attorney's  lien. 

Lawrencij  Serj.  was  ftopped  by  the  Court,  who  faid,  that  it 
bad  been  decided  in  the  cafe  of  {b.)  SchoU  v.  NobU  and  othirs 
in  this  court,  that  an  attorney  had  only  fuch  a  lien  on  the 
cofts  as  were  fubjed  to  the  equitable  claims  of  the  parties  in 

{«)  dntrtt  %  Ctmp*  Pr«S.  476.  ^.  Chcrefoic  f  {f>)  Antt^  13. 

th^ 
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ijSg.     the  caufc(tf).     In    this  cafe  it  was  confiftcni  with  juft'rcc  to 
allow  the  fct-off,  as  the  defendant  Nathan  Modigliani  was  a  party 
to  both  anions ;  in  one,  being  made  defendant  on  the  record,  in 
Modioli-   jjj^  ^^jj^^^  htxTig  within  the  rulc  to  confolidate. 

Rule  abfolute. 

{a)  [See  alfo  Vaugban  ▼.  Dav'tes,  vol.  2. 
p.  440.  and  Di/tnit  t.  Eiiiot  &  «/*  toI.  2. 
p.  587.  io  which  the  court  affirmed  this 
do^ioc)     Jn  Hali    ▼.    Oaj^,    howerer. 


UJJif,8cFull.  28.)  Lord  Eldcn^  C.J. 
exprefled  It*i  furprife  at  it  \  and  Vtatb  aod 
Rook  Jt.  fecn  inclined  to  think  the  pra6Hce 
ihottld  be  rc-c<uifidore4.  j 


■f^^'  Hubbard  v.  Pacheco. 

Maj  Itk. 

Anaffiltrit     A   Rule  was  granted  to  ihew  caufe  why  the  defeo^^nt  fliould 

to  hold  to         Xx  .>     1  J •  r  L  •  J 

b4ii,  fVaring  "^^   °^  difebargcd   on   entering   a   common  af>pearan€ey 

that  he  de.  tfid  the  bail  bond  given  up  to  be  cancelled^  on  the  infufficiency 
^"ind^btTd  <>f  the  affidavit  to  hold  to  bail,  which  fiated  that  the  defendant 
riff^I^fro'"'  ^^^  "  indebted  to  the  plaintifFin  23 1,  and  upwards  in  ifVir*"^ 
vv/^^'bhad.  This,  Runnington^  Serjt.  who  obtained  the  rule,  faid  was  not 
Sufficiently  pofitive,  according  to  the  ftatute  (a). 

Li  Blanc^  Serj.  ihewed  caufe,  arguing  that  the  affidavit  would 
clearly  have  been  good,  if  it  had  ftated  the  defendant  to  have 
been  Indebted  ^^  for  goods  converted,'*  i^c.  and  trover  necefiarily 
implied  a  converfion.  This  cafe  differed  from  that  of  an  affi- 
davit, dating  a  defendaat  being  indebted  ^^upoo  promifes"  becaufe 
promifes  may  be  of  various  ](;inds,  and  therefore  the  general 
expreffion  ^'  upon  promifes'*  was  not  fufficicDcly  certain.     But 

The  Court  faid,  that  iq  an  affidavit  to  bold  to  bail,  a  word  fo 
technical  as  trover  ought  not  to  be  ufed. 


(«)   12  Geo.  I.  c»  29. 


Rule  abfolute^ 


Mfudtyf  DOWSON  V,  SCRIVEN. 

Whereby*    T^HIS  was  an  a£tion  for  money  had   and  received,  tried  at 

the  terms  of  Northampton^  before  Mr.  Judice  Wilfon^  at  the  Summer 

Oi^^^'  Aflizcs   1788,  when  a  vcrdjfi  was  found  for  the  plaintiflvfub- 

MMnrittobe  \^Q^  ^,0  the  opinion  of  the  Court  on  the  following  cafe ; 

givcatothe   ''     ^       ,  ,        -     ^        ^       ,.,  ,         .^ 

feemid.bi^         On  tbc  lyth  of  Augujt  178&,  an  advertifement  appeared  in 

.^''j'^'^jjfj'lbe  Racing  Calendar,  giving  notice,  that  on  the  a9th  of  that 

on  the  con-    mooth,  ^*  a   gentlemen's  fubfcsiption  purfe  of  50 1.  would  be 

slru£Uon  of  .  .         •  . 

thofe  termiy  whe'her  «//  tho  tmomt^  paid  at  the  enteriog  each  horie  is  to  be  confidercd  as  entrence  mony  ^ 
the  court  will  put  fuch  a  cooftru^on  on  the  terms  as  will  include  tAe  wholt  in  the  defcription  ot  entrantg 
mwej  to  he  given  to  thejtcoud'b^  kcrje^  bci|i|  1119ft  j^t^wblc  U)i2)c  iUd  13  Qm*  a»x.  19  /.  s.  and  7. 
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<•  run /or  in  Northampton  Fields  by  anjr  horfe,  ^c,  to  paf  $%•     1789. 

•*  intranet^  and  if  a  fubfchbcr,  to  pay  one  guinea,  or  a  non-fub- — ^ 

**  fcriber  to  pay  three  guineas  into  the  hands  of  the  cterk  of  the  courfe^       °^!°* 
•*  (the  defendant)  or  double  at  the  poft,  ^r.'*  Scmy^v 

**  7 hi  f ^trance  money  each  day  to  the  fecondrbeji  horfe^  and  to  run 
**  according  sio  fuch  articles  as  Jhall  he  produced  at  the  time  4f 
•*  entrance** 

**  No  lefs  than  three  reputed  running  horfes,  to  ftart  each  day. 
«*  if  but  one  horfe  enter  for  the  gentlemen's  purfe,  to  have  10 /♦ 
**  if  two,  eight  guineas  each.  If  but  one  enter  for  the  town 
**  purfe,  to  have  10  guineas,  if  two,  five  guineas  each,  and  their 
••  entrance-money  again.  7he  winner  each  day  to  pay  two  guineas  to 
■«  tbi  clerk  of  the  courfe,  bfc'* 

la  confequence  of  this  advertifement,  the  plaintiff  fen t  a  horfe 
to  be  entered.  At  the  time  of  the  entrance,  the  articles  for  the 
regulation  of  the  courfe  were  referred  to,  which  amongft  other 
things  dired^ed,  the  horfes  *•  to  carry  weights,  and  ohferve  every 
^ticU  efcprejfed  in  the  advertifement  \  thefecond-heft  horfe  to  have  the 
Jlakes^  being  the  crowns  paid  for  entrance,^* 

Three  ot^er  horfes  were  entered  befides  that  of  the  plaintiff*, 
gnd  the  owner  of  each  paid  at  the  entrance  5  s,  and  three  guineas, 
in^  the  hands  of  the  defendant  as  cleric  of  the  courfe.  The 
race  was  run,  and  the  plaintifPs  horfe  was  fecond-beft;  where^ 
upon  the  defendant  tendered  him  i  /.  as  the  entrance-money, 
Wng  5  J«  fpr  each  horfe.  But  th«  plaintiff  infiftcd  that  he  was 
entitled  to  the  J2  guineas  paid  into  the  hands  of  the  defendant, 
i./.  three  guineas  for  each  horfe. 

Gochelly  Serjt.  for  the  plaintiff.  This  cafe  depends  on  the 
condrudion  of  the  axticlet  for  the  regulation  of  the  courfe  as 
applied  to  the  fiat.  13  Geo,  2.  c.  19.  which  in  the  fecond  fedioa 
cnadis  that  *<  no  plate,  ^c.  ihall  be  run  for,  by  any  horfe,  ^c. 
'^  unlef^  fuch  plate,  l^c.  fhall  be  of  the  full,  real,  and  intrinfic 
«  valyie  of  fifty  pounds  or  upwards,'*  and  in  the  7th  fedion, 
**  that  all  and  every  fum  orfums  of  money  ^  to  be  paid  for  entering  of 
**  any  horfe,  i^c.  to  ftart  or  run  for  any  plate,  ^c,  fball  go  and 
**  be  paid  to  the  fecond-beji  horfe^  ^c.  which  fhall  flart  or  run  for 
**  fuch  plate,  ^r." 

The  objeft  of  this  ftatute  was  firft,  to  prevent  races  from  being 
run  for  fmall  fums  which  had  become  a  national  grievance ;  2dly9 
to  encourage  the  breed  of  horfes.  The  court  therefore  will  en- 
deavour to  advance  the  remedy,  by  giving  full  operation  to  the 
ilatutc.    The  queftion  then  is,  whether  the  three  guineas  paid 
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T  789.      ^y  wch  horfc,  were  necefliry  to  enable  them  to  ftart  j  fince  if  they 

^ -'   were,  they  muft  be  paid  to  the  fecond-bcft  hor(e,  the  7th  feAiofi 

DowsoN  of  the  ftatute  being  direflory,  that  the  money  (hall  be  paid. 
3CI11VEK.  If  the  money  were  given  for  the.  purpofe  of  qualifying  the 
horfes  to  ftarr,  and  without  payment,  no  horfe  were  permitted  (o 
fiart,  it  is  immaterial  by  what  denomination  it  is  called  :  the 
amount  of  all  and  every  fuch  fums  of  money  is  dire<9ed  by  the 
flatute  to  be  paid  to  the  fecond-beft  horfe.  If  the  ad  be  not  con- 
-  ftrued  in  this  manner,  it  might  be  altogether  evaded,  by  making 
payment  for  this  purpofe,  under  a  different  name.  Taking 
the  advcrtifement  and  articles  together,  the  plaintiff  is  entitled  to 
the  whole  money.  The  advcrtifement  is,  ♦'  to  pay  5  s.  en- 
trance, and  if  a  fubfcriber  one  guinea,  or  a  non-fubfcriber 
three  guineas,  into  the  hands  of  the  clerk  of  the  courfe,  or 
double  at  the  poft."  By  fair  conftru(Stion  of  this  fentence  the 
whole  is  to  be  confidercd  as  entrance- money,  the  words  cannot 
in  any  way  be  tranfpofed  to  vary  the  meaning.  The  paying 
double  at  the  pofl,  (hews  it  muft  be  to  enable  the  horfes  to  ftart. 
For  what  other  purpofe  could  it  be  paid  ?  It  was  not  for  the 
clerk  of  the  courfe,  for  the  winner  was  to  pay  two  guineas  to 
him.  It  is  fiud,  that  *^  the  entrance<money  (hall  be  paid  to  the 
fecond-befl  horfe,*'  but  not  that  the  entrance  money  was  the  5/. 
The  horfes  were  ?ilfo  **  to  run  according  to  articles  to  be  pro- 
duced."  This  cxpreffion  can  only  refer  to  fuch  regulations  at 
re^peft  time,  place,  diftance,  and  the  condu£b  of  the  riders,  but 
was  not  defigned  to  counterad  the  terms  of  the  advcrtifement* 
The  articles  indeed  recognize  the  advcrtifement,  when  they 
direii  that  the  horfes  (hall  **  carry  weights,  and  obfervc  every 
article  exprefTed  in  the  advcrtifement."  If  only  two  horfes  ap- 
pear to  ftart,  the  entrance-money  is  to  be  returned  j  docs  this 
mean  only  the  5  s,  or  the  whole  they  paid  at  the  time  of  en- 
tering? If  the  articles  be  explained  difft^rently  from  the  advcr- 
tifement, it  would  occafion  a  fraud  on  thofe  who  fend  their 
horfes  to  enter,  on  the  faith  of  the  advcrtifement.  Although  it 
is  faid  that  **  the  fecond-beft  horfe  (hall  have  the  ftakes,  hiing 
ihe  crowns  paid  for  entrance^**  yet  there  are  no  words  to  reftrain 
the  fecond-beft  horfe  from  having  the  guineas.  The  crowns  are 
given  by  the  words  of  the  articles,  and  the  law  appropriates  the 
remainder. 

But  though  the  words  (hould  be  equivocal,  the  Coiirt  will 
give  them  a  conftrudiion  moft  agreeable  to  the  rules  of  law. 
Xhep  the  ^&,  of  parliament  mMft~de€ide|  which  is  to  be  taken 

ftriaiyj 
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ftridlly,  being  made  for  the  public  benefit.     If  the  12  guineas  be      1 789. 
dedufled,  it  will  not  be  a  race  within  the  ftatute,  but  for  lefs  ^ 

than  the  bend  ft Je  fum  of  50/.  and  will  therefore  be  void,  and  a    Dowsoh 
penalty  incurred.  Scuiviw. 

Lawrence^  Serjt.  for  the  defendant,  argued,  that  the  articles  and 
advertifement  made  but  one  contrad)^,  the  one  being  to  be  ex- 
plained by  reference  to  the  other.  By  the  articles  the  fecond- 
bed  borfc  was  to  have  the  ftakcs,  being  the  crowns  for  entrance  ^ 
this  proves  that  the  crowns  were  conHdered  as  the  only  entrance 
money.  The  advertifement  was  ambiguous,  till  thus  explained 
by  the  articles.  The  plaintiff  entered  his  horfe  with  a  view  only 
to  the  51.  as  entrance- money,  and  took  his  ch mce  for  the  whole 
50/.  As  to  the  aft,  tho*  it  was  pafled  to  produce  beneficial  effcdls 
to  the  public,  yet  it  was  alfo  meant  for  the  benefit  of  the  **  party, 
and  qui/que  poteft  renunctare  juri  pro  fe  introJu£fo,** 

Lord  Loughborough. — The  plaintiff  in  this  cafe  founds  his 
right  to  recover,  on  the  advertifement,  by  the  terms  of  which, 
each  horfe  was  to  pay  5  s.  entrance,  and  one  guinea  if  a  fub- 
fcriber,  if  a  non-fubfcriber  three  guineas.  This  advertifement 
refers  to  certain  articles  which  are  called  in  to  explain  it.  But 
the  validity  of  them  depends  on  the  aft  of  parliament ;  the  par- 
ties cannot  put  a  fenfe  on  the  articles  repugnant  to  the  law.  I 
do  not  think  it  a  queftion  of  grammatical  conflru£lion  ;  by  what- 
ever name  the  money  is  called,  it  was  in  fad  entrance- money, 
fincc  it  was  neceflary  to  be  paid,  in  order  to  enable  the  horfe  to 
ftart.  Now  the  aci  direSs  that  the  entrance-money  (hall  be  paid 
to  the  fecond-bed  horfe  ;  but  the  a<St  would  be  evaded  if  this 
were  holden  not  to  be  entrance- money,  and  the  articles  were  to 
give  a  different  fenfe  to  the  advertifement. 

Gould,  J.  of  the  fame  opinion. 

Heath,  J.  of  the  fame  opinion. — If  the  three  guineas  in  the 
advertifement  were  explained  by  the  articles,  not  to  be  entrance- 
money,  there  would  be  a  fraud  on  the  aft,  which  has  been  con- 
ftruedifoilridlly,  that  where  a  cup  of  50/.  value  was  to  be  run  for, 
it  was  holden,  that  the  value  mud  be  exclufive  of  the  workman* 
fhip.  Befides,  the  fecond-beft  horfe  was  to  have  a  prize ;  bat 
if  this  were  not  entrance-money,  the  prize  would  be  that  he 
would  pay  three  guineas  and  win  only  twenty  (hillings. 

Wilson,  J.— If  we  conftrue  thcfe  articles  to  mean,  that  tbe 
three  guineas  for  each  horfe,  were  to  be  deducled  from  the  fub- 
fcription  to  make  up  the  joA  plate,  wc  fljyuld  piak:  the  parties 

iiibit 
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fSo.  y^Mt  to  penalties  to  the  amount  of  2do/. ;  we  mud  tbiettfctl^ 

_.  take  it,  that  they  intended  to  do  what  Che  law  allowed. 
OowioH  Poflca  to  the  plaihtiflfl 


SciXVtN* 


-ww#f,  Ifield  v.  Weeks,  axid  anotlicir. 

Miay  ittb. 

Although  TDOOKEj  Serjt.  moved  for  a  rule  to  (hew  caufe,  wbjr  th* 
Lm  Md»5  proihonotary  fliould  not  review  his  taxation  of  cofts,  on  the 

taken  per-     following  cifcumftances. 

p!2^  to'^  In  Michaelmas  term  laft,  a  rule  for  judgmeht  as  in  cafe  of  it 
trial  at  the  non*fuit  was  obtained  by  the  defendant,  the  plaintifF  not  having 
yet  the  de-'  proceeded  to  trial  at  the  affixes  ztGlouceJier^  according  to  a  pe- 
'^t^'  '•  remptory  undertaking.  On  taxing  the  cofts  the  prothonotary 
attend  and  refufcd  to  allow  the  expences  which  the  defendant  had  incurred^ 
xv*thw?ttla'-  '^^  attending  at  the  affixes,  fuBpcenaing  witnefles,  feeing  counfclj 
ea,  counfcl,  (ff^.  in  expectation  that  the  plaintifF  would  try  the  caufc  ;  and  the 
having  had  fcafon  of  his  refufal  was,  that  no  notice  of  trial  had  been  given. 
NdSi^'wiU  ^"  fupport  of  the  motion,  Raoke  cited  2  Barnes^  252.,  and  faid^ 
the  prodio-  that  as  the  plaintifF  had  peremptorily  undertaken  to  proceed  to 
2rmthe1?^t  ^^'^*  *^  ^^^  affizes,  the  defendant  \yas  under  the  ncceffity  of  attend* 
<>f  fuch  at-  ing,  and  being  ready  prepared  with  his  witoefTes  and  counfel.  Bttty 
preparation.  The  Court  fefufcd  the  rule,  faying  it  was  the  fettled  pra£tice^ 
though  he^  that  notwithflaoding  a  peremptory  undertaking  to  try,  it  was 
nentasia''  necefiary  to  give  notice  of  trial;  without  which  the  defendant 
Vll  ?^v       was  not  bound  to  take  the  fleps,  which  he  had  taken  in  thi» 

non-luit,  on  * 

•ccouniof    cafe  (a). 

the  pJain-  (<,)  [Stc  Jaskt  t.  K^aytr^  %  Term  Re{l.  B.  R.  145.] 

tiflPa  DOC 
proceeding  to  trial. 

K1'{:h.  Whale  v.  FulleH. 

itiairregu.    /^OCKELLy  Serj.  obtained  a  rule  to  (hew  caufc,  why  thfc 

te  f«vc7if!  ^^P'^^  ^^""^^  "^'  ^^  ^^^  ^^'^^^  together  with  all  the  fubfe^ 
tcr  the  date  q^ucnt  proceedings,  for  the  following  irregularities,  viz.  That 
rurn,^nd  if   ^^^  fcrvicc  of  the  writ  was  after  the  date  of  the  return,  and  that 

?/da^  tel  ^^^^^  ^^^^  "°^  ^'  ^*y*  between  iht  ttflt  and  return.     Thefe  wertf 

tweenthe  holden  to  be  irregularities. 

(frn  oo"'  B"^  J^^arjball  Serjt*  (hewed  for  caufe,  that  the  defendant  had 

Put  if  the  taken  the  declaration  out  of  the  office  1  which  he  contended,  was 

defendant  ^     ,,  j-         .  1     . 

take  the  dc-   »  waiver  of  all  preceding  irregularity* 

Clara  tion  out 

•I'  the  office  he  thereby  wa'ves  all  preceding  irregularity. 

{a)  [But  fee  poft,  291.  and  1  B.  Ss  P.  342.  that  itt  caftos  toay  be  amended.] 

10  She 


in  THE  TwENTT-NiNTH  Year  OF  GEORGE  III.  123 

The  court  being  of  this  opinion,  difcharged  the  rule  with     1789. 


Whalb 

FULLCK« 


Brownc  v.  Marsden  and  others,  Monday, 

May  l8tk. 

•THIS  ctufe  being  at  iflljc,  the  parties  fubmittcd  to  arbitration.  An  «w«rd#f 
The  arbitrator  awarded  to  the  plaintiff  24./.  damages,  and  **cofttfttf- 
the  "  ^ofls  by  him  fujlainei  in  the  ftiid  adfion  to  be  taxed   by  the  «tii'c^."* 
proper  officer."  ';;^^;^ 

The  prothonotary  having  refufed  to  allow  the  cofts  of  the  refc-  the  coft«  of 
rente,  or  any  other  except  thofe  of  the  aSion,  as  between  party  ^^^ 
and  party  ;  Cockell  Serjx.  moved  for  a  rule  to  fhew  caufe  why  he 
{bould  not  tax  and  allow  the  cofts  of  the  reference,  together 
with  the  qofts  of  the  a£!ion,  as  between  attorney  and  client. 

But  the  court  faid  there  was  no  precedent  for  the  cods  of  the 
reference  to  be  included  in  an  award  of  cofts  of  the  a£liun  ;  and 
having  examined  the  award,  the  words  of  which  were  as  above 
ft'ated,  hel<]  that  thofe  words  were  confined  to  the  cofts  of  the 
a^tbn,  and  therefore 

Refufed  the  rule  {a). 

(»)  [See  Willei*!  Rep  64 ;  1  5.  ft  P.  |  reference  does  not  include  the  cof^i  of  the 
9'f.  that  the  general  tern  tafl*  in  a  rule  of  I  awird.  J 


Doe   on   the  fcvcral   Demifcs   of  Burkitt  and    Ux.  p.. 

and  others  v.  Chapman.  MMj%xi. 

^T^HIS  was  an  eje£lment  tried  at  Kingston  at  the  laft  af^zes, 

when  a  verdi£l  was  found  for  the  plaintiff,  fubjed  to  the  ««]itbereft 
opinion  of  the  court  on  the  following  cafe :  ««*odrcfidot 

Mary  Chapman,  fpinfter,  on  the  29th  of  Jung   1778,  made  «<tateof 
•her  will,  duly  executed  for  paffing  real  eftates,  and  thereby  gave^  "m^pj** 
devifed,  and  bequeathed  all  and  every  the  nal  eftatc  or  eftates^  *J^n^ 
which  Oicwas  any  ways  fiii/td  0/^  interefigd  in^  or  inti tied  unto ^  late  indudei'reil 
the  eftate  of  mUiam  Uewfen,  to  Charles  Darby  and  John  H^amtf,  J^^",;* 
for  and  during  their  natural  lives,  and  the  life  of  the  longer  v^v^u 
liver  of  them,  and  after  the  death  of  the  furvivor  of  them  (be  compioici 
gave  and  devifed  the  fame  unto  ff^sUiam  Dob/on^  his  heirs  and  ^^^'»««i'«- 
affigns  for  ever.  liariy  appiu 

cable,  ttod 
nfually  applied  to  perfonal' property  •Io'>e.     TSee  Datfy  t.  Kingt  ante,  fut,  i.  of  thit  vokme,  and  tlw 
mou  xhmt  -,  and  alio  6>vfi  ^  W*  r.  Coffin  &  Uic,  poit,  tol.  %.  p.  44^*  J 

She 
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1780.         She  aifo  gave,   devifed,  and  bfqueached  a  mefluage  at  Chtfifef 
%  unto  her  coufins  Anthony  Chapman  and   Richard  Chapman^  their  , 

I^o<       heirs  and  afligns,  for  ever,  to  hold  as  tenants  in  common,  and  not 
CbaTman.  as  jointenants. 

She  alfo  gave  and  devifed  unto  Gatherim  Chapman^  for  and 
during  tbeteim  of  her  natural  life,  another  mefluage  in  Chtrifty\ 
and  after  her  deceafe  (he  gave  arid  devifed  the  fame  unto  the 
faid  Anthony  Chapman^  for  his  life;  and  after  his  deceafe,  (he gave 
and  devifed  the  fame  to  her  coufin  George  Eves^  his  heirs  zni 
affigns  for  ever. 

She  then  gave  fevcral  pecuniary  and  fpecific  legacies,  and  after- 
wards devifed  and  bequeathed  as  follows  : 

All  the  reft  and  refidue  of  my  ejlate^  of  what  nature  or  kind 
fiever^  I  give,  devife,  and  bequeath,  unto  my  aunt  Catherine 
Chapman^  for,  and  during  the  term  of  her  natural  life,  and  after 
her  deceafe,  my  mind  and  will  is,  and  I  do  hereby  dired,  that 
the  fame  and  every  part  thereof,  he  equally  divided  between  my 
faid  coufins,  Catharine  Burkitty  Ann  Hodgfony  Elizabeth  Hobfon^ 
and  Rebecca  Maynard^  and  the  child  of  my  tate  coufin  Sarah  Hodg<^ 
forty  Jhare  and  Jhare  alike  ;  and  in  cafe  either  of  them  my  faid  coufins 
fi)all  happen  to  die^  before  he,  ftie^  or  they  /hall  be  entitled  to  havi 
and  receive^  his^  her  or  their  faid  flsarey  the  child  or  children  of 
either  of  my  faid  coufins  fo  dying  ft)all  fland  in  the  place  of  his^ 
heTy  or  their  parent ^  and  have  fuch  Jhare  as  hiSy  her,  or  their  parent 
would  have  been  entitled  to  ;  and  I  direSfy  that  the  fl)are  which  the^ 
child  of  my  late  coufin  Sarah  Hodgfon^  and  alfo  the  fl)are  or  fljares 
of  the  children  of  either  of  them  my  faid  coufins  fo  dying  as  afore  • 
faidt  fliall  be  paid  to  the  guardian  of  fuih  child  or  children^  and^ 
the  receipt  of  fuch  guardian  fi)all  be  a  fufficient  difcharge  for  the 
fame. 

The  tcftatrix  then  gave  to  ^chn  Thody  Hodgfon^  the  child  of 
her  coufin  Sarah  Hodgfon,  the  Turn  of  50/.  over  and  above  what 
he  might  be  entitled  to  j  and  appointed  Anthony  Chapman  exe- 
cutor of  her  will. 

She  died  foon  after  making  the  faid  will,  feifed  of  eight  acres 
of  freehold,  and  four  of  copyhold  lands  of  inheritance,  in  the 
parifh  of  Chertfey^  which  were  the  lands  in  queftion,  and  not 
particularly  devifed  by  the  will*  She  duly  furrendered  the  copy- 
hold to  the  ufe  of  her  will. 

Anthony  Chapman  named  in  the  will,  the  defendant  in  the 
prefcnt  aclion,  v.as  hcrheir  at  law. 

g  The 
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The  teftatrix's  aunt  Catherim  died  after  the  teftaCrix,  and       I>os 
during  her  life  enjoyed  the  land  in  queftion.  Chapmak 

Thomas  Burkitt  and  Catherine  his  wife,  Anne  Hodgfon  widow,  ■ 

jyUUam  Hobfon^  and  Elizabeth  his  wife,  Elizabeth  Aiaynard  an 
Infant,  the  only  child  of  Rebecca  Maynard  deceafed,  and  who 
died  after  the  teftatrix,  (which  faid  Cat^erine^  Anne^  Elizabeth 
Hobfon^  and  Rebecca^  were  the  coufins  of  the  tedatrix,  named 
in  the  refiduary  claufe,)  and  John  Thody  Hodgfon  an  infant,  the 
only  child  of  the  teftatrix*s  late  coufin  Sarah  Hodgfon^  (alfo  named 
in  the  refiduary  ciaufe,)  were  the  leflbrs  of  the  plaintiff. 

The  queftion  was.  Whether  they  were  intitled  to  recover  the 
abovementioned  eight  acres  of  freehold,  and  four  of  copyhold 
lands  of  inheritance  f 

Runnington^  Serjt.  on  behalf  of  the  Icfibr  of  the  pUintifF,  made 
two  queftions.  i.  Whether  it  was  not  the  intention  of  the 
teftatrix  to  pafs  all  her  property  ?  a.  Whether  lands  not  fpeci- 
fically  devifed  (hould  not  pafs  under  the  refiduary  claufe  ?  The 
affirmative  of  both  thel'e  queftions  was  clear.  The  teftatrix  takes 
notice  of  all  her  relations.  She  gives  an  eftate  for  life  to  Charles 
Darby  and  John  Warner^  with  remainder  to  William  Dobfon  in 
fee.  She  alfo  gives  a  mefluage  at  Cherifey  to  her  coufin  Anthony 
Chapman  and  Richard  Chapman  as  tenants  in  common  Here 
were  two  inftances  of  her  particular  bounty.  The  only  lands 
not  fpecificially  devifed  were  about  eight  acres,  which  muft  be 
taken  to  pafs  by  the  words  <'  all  the  reft  and  refidue  of  my  eftate 
of  what  kind  foever"  and  be  equally  divided  between  her  coufins  ; 
both  becaufe  it  was  evidently  her  defign  not  to  die  inteftate  as 
to  any  of  her  property,  and  becaufe  thofe  words  are  lo  compre* 
henfive  as  to  include  all  of  which  (he  was  poftcfled.  That  the 
word  eftate  will  pafs  a  fee-fimple  is  too  well  eftablifhed  to  be 
difputed,  3  Mod.  45. — 6  Mod.  106. — 2  Vern.  564.— Prrc.  Chan* 
264. — 2  P.  IVms.  525. — I  Term  Rep.  B.  R.  41 1.— 2  Term  Rep. 
B.  R.  656.  i^  Tilly  V.  Simp/on  there  cited. 

Lawrence^  Serjt.  for  the  defendant  admitted  the  rule  of  hwp 
that  the  word  ^*  eftate"  was  fufficient  to  pafs  a  fee-fimple,  un- 
lefs  reftrained  by  other  words  ;  but  contended  that  the  intentioa 
of  the  teftatrix  was  to  give  her  perfonal  eftate  only  to  her  coufins 
by  the  refiduary  claufe.  The  heir  at  law  is  not  to  be  deprived 
of  his  inheritance,  except  by  exprefs  words  or  necefiary  impl|« 
cation.  Where  words  are  ufed,  which  may  be  applied  indiffer- 
ently, either  to  real  or  perfonal  property,  they  £hall  not  be  ap« 

Vol.  L  Q^  plied 
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1789.  pTied  to  real,  to  the  diflierifon  of  the  betr.  12  Mod.  592.  At to^ 
the  argument  that  it  was  not  the  intent  of  the  tedratrix  to  die 
intefiate  as  to  any  part  of  her  property,  there  is  no  introdu£lory 
Chapman  claufe  from  which  fo  much  is  to  be  coIleSed.  Nor  does  it 
appear,  that  her  deiign  was  to  divide  all  her  property  equally 
among  her  relations  \  becaufe  the  value  of  k  is  not  afcertained. 
When  (he  meant  to  give  a  real  eftate,  (he  ufed  technical  terms 
for  that  purpofe.  She  devifes  the  real  eftates  of  which  (he  was 
Jeifed^  to  Cbarlis  Darby  and  fohh  Warntr^  for  .their  lives  ;  and 
after  the  death  of  the  furvivor  of  them  to  John  Dobfon^  his  Biin 
and  ajjigns  for  ever.  She  alfo  gives  a  mtffuage  at  Chertfey  to 
Anthony  Chapman  and  Richard  Chapman  their  heirs  and  afligns 
for  ever,  to  hold  as  tenants  in  eowmon^  and  not  as  j^int-tenants* 
Thefe  are  phrafes  peculiarly  applicable  to  real  property.  She 
then  comes  to  difpofe  of  her  perfonalty,  for  which  purpofe  the 
claufe  is  introduced  on  which  the  queftion  arifes.  If  this  claufe 
had  (lopped  at  the  words  <*  eftate,  ^e.  to  Catherine  Chapmaif^ 
it  would  certainly  be  a  devife  of  real  property,  but  it  goes  on 
to  diredl  that  the  fame  (hall  be  equally  divided  between  her 
coufins,  and  that  the  child  or  children  of  fuch  as  (hould  happen 
to  die,  (hould  ftand  in  the  place  of  his,  her,  nr  their  parent,  and 
have  the  parent's  (hare.  Now  this  could  only  refpcck  perfonal 
property,  fince  the  children  would  inherit  the  parent's  ihare  of 
a  real  eftate,  without  any  proviiion  of  this  kind.  Thefe  (hares 
are  likewife  to  be  paid  to  the  guardians  of  fuch  children,  and  the 
receipt  of  fuch  guardians  to  be  a  difcharge.  Now  fuch  payment 
and  receipt  are  appropriated  to  perfonal  eftate.  The  words  alfo 
**  of  what  kind  foever"^  may  well  be  fatisfted,  by  being  applied  to 
perfonal  property,  which  coniiftsof  various  fpecies. 

Runnington  was  going  to  reply,  when  he  was  ftopped  by 
Lord  LouGHBOKCUGH,  who  faid,  that  as  the  teftatrix  had 
two  kinds  of  eftates,  nameljr,  real  and  perfonal,  to  which  the 
words  <<  all  the  reft  of  my  eftate  of  what  kind  foever"  might  be 
applied,  the  Court  could  not  reftrain  the  meaning  of  them  to  per- 
fonal property,  and  negative  the  operation  of  them  as  to  real 
e(btes,  particularly,  as  they  were  fo  general  and  comprehend 
five. 

Gould  and  Heath,  J.  of  the  fame  opinion. 
'•   Wilson,  J.— It  was  plainly  the  intention  of  the-  teftatrix, 
'not  to  die^tefiatc  as  to  any  part  of  her  property,  fince  it 

appears 
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appears  on  the  cafe,  that  fhe  had  furrendered  her  copyholds  to     1789. 
the  ufc  of  her  will.  ■■■ 

PoSea  to  the  plaintiff'  (a).         Dos 

(a)  Vide  antt,  a.    Daily  ▼.  Awf^,  3  Atk,  486.    -Rwterf  T.  Pah.  Cm afm am* 
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Orr  v.  Churchill.  ^1Y<** 

EBT  on  bond,   dated  Fort  fFslliam^  Birtgal^  March  I4tb,  ^  bond  ii 
1787,  in  the  penalty  of  4470 1.  2S.  2d.  of  lawful  money  given  from 
of  Great  Britain.  toD.' "cit-* 

Pica,  Oyer  of  the  bond,  by  which  it  appeared  that  the  dc-  jngthat 
fendant   fValttr  CUlandy    and  Daniel  Stewart  were  jointly  and  « received"' 
feverally  bound  to  the  plaintiff"  John  Orr^  captain  in  the  military  «"cerSi^'* 
fervice  of  the  United  Company  of  merchants  of  England  trading  "fumof 
to  the  Eq/i  Indies,  on  their  Madras  eftabliflimcnt.     Oyer  alfo  of  r.^e'f^j'* 
the  condition,  which  was  as  follows :  <<  if<//rj,bad 

**  Whereas  the  above  boundcn  Walter  Cleland  hath  receired  «*  c'r^c^- 
•*  from  the  above  named  John  Orr,  6017  ftar  pagodas  of  law-  !1^l*"^* 
•*  ful  money  of  Madras,  fir  which  he  was  to  have  obteined  etnd  **  tble  tj  b, 
«  given  to  the  /aid  John  Orr  bills  of  exchange  to  be  drawn   by  !!|'„''lvV'' 
•*  the  right   honorable  the  governor  in  council  of  Fort   William  "/j«^,ani 
••  in  Bengal  afirefaid,   upon  the  honorable  court  of  dtre^ors  of  •<  obligors 
••  ihefaid  united  company  of  merchants  of  England,  which  bills  be  "l»a<iaKfce;^ 
**  hath   not   obtained  or  given,    but  in/lead  thereof  hath  granted  "the bills 
**  two  fits  of  his  own  private  bills  upon   MtAh.  Baillie,  Pocock,  W^^^^^""^ 
^*  and  Co.  payable  to  the  order  of  the  faid  John  Orr,  in  man-  <<edani 
"  ner  herein  after  mentioned  }  that  is  to  fay,  one  fet  in  triplt-  ttly^^y    ** 
"  cate  daied  Calcutta,  January  29ih,  1787,  for  2O44I.  38.  4d,  |*  would  pay 

payable  365  days  after  fight  thereof,  and  the  other  {tl  in  tri-  "amount 
•*  plicate,  bearing  even  dace  wiih  thefe  prefents,  for  190I.  18  s.  *|^*?^* 
*^  9d.  payable  four  months  after  fight  thereof;  and  to  feeuro  "cerdtfrom 
^^  the  due  acceptance  and  payment  of  fuch  bills  refpedtively,  they  "J^^Vrrf/"^ 
•*  the  faid  Henry  Churchill  and  Daniel  Stewart  have  propofed  ^'Sh^^-vt 
**  and  undertaken  to  become  bound  together  with  the  faid  *<^yJ 
•*  Walter  Cleland,  and  that  in  the  event  of  the  faid  bills  or  ".^f'^cyi" 

^  with  a  con« 

*^  either  of   them   being  protefted  for  non-acceptance  and  non-*  dltiootobe 

•«  payment,  that  they   the  faid  Walter  Cleland,  Henry  Churchill,  b^^j^i^^^^ 

^*  and    Daniel  Stewart,  or  one  of  them,  their  or  one  of  their  be  accepted 

••  heirs,  executors,  or  adminiftrators,  fliall  and  will  upcn  pro^  cordfngto*^' 

**  ducing  to   them  or  either  of  them  fuch  hill  with   its  proteft,  ^*»«  ««<» 

On  non-payment  of  the  bills  D.  isentUtcd  to  recover  no  moze  than  the  amount  of  dbftm,  withisfr* 
rejiffm  the  timtcf  tbiir  btcmni  due, 

Q.  a  «  well 
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1789.    **  well  and  truly  pay  to  the  Taid  John  Orr  or  his  order,  if  de- 
1.  <<  manded  in   England^  the  full  amount  of  fuch  bill  or  bilh^ 

Orr       ««  which  (hall  be  fo  protefted,  together  with  intinjl  ihereupm  ef 
Cy^vucH'   "  5/.^^^^«/«w^^r  tf»«»»i,  yr««/A/^jr  of  tbi  datt  or  dates  of 
ILL.       fc  fuch  bill  or  bills  up  to  the  day  of  futh  payment  *  *;  way  of  pe^ 
<'  nalty ;'  and  if  demanded  in  InXa^  then  the  full  amount  of  fuch 
*^  bill  or  bills  in  Pagodas^  at  an  exchange  of  feven  (hillings  and 
^^  four-pence  for  each  Pagoda^  with  an  interefl  thereupon  of  \0 
•*  per  cent,  per  annum,  from  the  date  or  dates  of  fuch  bill  or  bilU 
**  up  to  the  day  of  fuch  payment ;  and  with  which  propofal  and 
<*  underuking  the  faid   John  Orr  is  fatisfied.    The  condition 
<*  therefore  of  this  obligation  is  fuch,  that  if  the  aforefaid  bills 
••  of  exfchange  fo  drawn  by  the  faid  ffalter  Cleland  upon  Mcflrs. 
'^  Baillie,  Pocock,  and  Company,  merchants  in  London^  Jhall  be 
*<  duty  and  faithfully  accepted  and  paid  according  to  the  tenor  there^ 
*•  of  refpeRively,  then  this  obligation  Jhall  be  void  and  of  no  effect, 
**  ctherwife  the  fame  (hall  bc^  and  remain   in  full  force  and 
*<  virtue."    Which  being  read  and  heard,  the  faid  Henry  faith 
that  the  faid  John  ought  not  to  have  or  maintain  his  aforefaid 
aAion  againft  him,  becaufe  he  faith,  that  he  the  faid  Henrys 
before  the  fuing  forth  of  the  original  writ  of  the  faid  John  on  this 
behalf,  to  wit,  on  the  i6th  day  of  October ,  in  the  year  of  our 
Lord  1788,  at  London  aforeiaid,  in  the  parilh  and  ward  afore- 
faid, (one,  to  wit,  the  third  of  the  faid  fet  of  bills  of  exchange 
in  the  faid  condition  mentioned,  to  be  granted  in  triplicate  for 
190  /•   1 8  /•  9  i.  being  then  and   before  that  time  protefted  for 
non-acceptance  and  non-payment  thereof,}  did   upon  producing 
to  him  fuch  bill  with  its  proteft,  well  and  truly  pay  to  the  faid 
John,  (jthe  fame  being  then  and  there  demanded  in  England^)  the 
full   amount  of  fuch   bill   fo  protefted,    together  with   intere/l 
thereupon  of  5  per  cent,  per  annum,  from  the  day  of  the  date  of  fuch 
bill,  up  to  the  day  of  fuch  payment  *•  by  way  of  penalty,*  according 
|0  the  tenor,  form  and  efi^ed  of  the  faid   condition ;  and  that 
the  faid  fet  of  bills  of  exchange  in  the  faid  condition  mentioned 
to  have  been  granted  as  aforefaid,  in  triplicate,  for  the  faid  fum 
,  of  3044/.  31.  4^.  were  not,  nor  were,  nor  was,  any  or  either  of 
that  fet  of  bills  of  exchange  ^r^;?/^//  to  the  faid  MefTrs.  BailUe^ 
Poeock,  and  Company,  in  the  faid  condition  mentioned,  for  their 
accfptance  thereof  and  the-faid  Mcflr?.  Baillie,  Poeock,  and  Com- 
pany, never  had  fight  of  the  fame,  or  any,  or  either  of  thofe  laft- 
mentioned  bills,  and  this,  hie.     ad,  That  the  faid  Henry,  before 
the  fuing  forth  of  the- original  writ  of  the  faid  John  in  this  be- 

half. 
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half,  to  wit,  on  the  i6th  day  of  Oifotir^  in  the  year  of  our  Lord     1789. 
1788,  at  London  aforcfaid,  in  the  parifh  and  ward  aforefaid,  (one. 


to  wit,  the  third  of  the  faid  fet  of  bills  of.  exchange  in  the  faid       ^^ 
condition  mentioned,  to  be  granted  in  triplicate  for  190/.    18 x.    CHoaca. 
9  d.  being  then,  and  there,  and  before  that  time  frotiftedfar  mnr       "''" 
accipianci  and  non^-paynunt  thereof,)  did  upon  producing  to  him 
fuch  bill  with  its  proteft,  well  and  truly  pay  to  the  faid  John,  (the 
fame  being  then  and  there  demanded  in  England^)  the  full  amount 
of  fuch  bill  fo  proteftcdy  together  with  intereft  thereupon,  at  5 
per  cent,  pgr  annum^  from  the  day  of  the  daU  of  fuch  hill  up  U  tbi 
doy  of  fuch  payrmnU  ^^  by  way  of  penalty^*  according  to  the  tenor, 
form  and  effed  of  the  faid  condition ;  and  that  the  faid  fet  of  bills 
of  exchange  in  the  faid  condition  mentioned  to  have  been  granted 
at  aforefaid,  in  triplicate,  for  the  faid  fum  of  2044./.    3'*  4^* 
were  not,  nor  were,  nor  was,  any  or  either  of  that  fet  of  bills  of 
txc\i^x\z,t proiefiedfor  non-acceptance  or  non-payment  thereof,  accord- 
ing to  the  tenor,  form  and  tffcSt  of  the  faid  condition,and  this  the 
faid  Henry  is  ready  to  verify,  wherefore  he  prays  judgment,  Cffc. 

Replication,  ift.  That  the  third  of  the  faid  fet  of  bills  of  ex- 
change in  triplicate,  for  the  fum  of  2044/.  3^.  4^.  on  the  29tli 
of  November  1787,  was  prefented  to  Meflrs.  Baillie^  Pocock^  and 
Co.  for  acceptance,  ^c.  on  which  ifTue  was  joined.  2d,  That 
the  fame,  #n  the  29th  of  September  1788,  was  duly  protejledfor 
non-payment  thereof,  iic.  on  which  alfo  ifTue  was  joined.  After 
which  the  following  fuggefiion  was  entered  : 

*^  And  the  faid  John  for  breach  of  the  condition  of  the  fai4 
writing  obligatory,  fuggefts  to  th^  court  here,  according  to 
the  form  of  the  ftatutc  in  fuch  cafe  made  and  provided,  that  the 
faid  feyeral  bills  of  exchange  fo  drawn  by  the  faid  fFalter  Cieland  ' 
upon  the  faid  MeiTrs.  Baillie^  Pocock^  and  Co.  merchants  in  Lou" 
don^  were  not,  nqr  was  any  or  either  of  them  duly  paid  accord- 
ing to  the  tenor  and  effed  thereof;  and  that  the  third  of  each 
fet  of  the  faid  feveral  bills  of  exchange  was  duly  prefented  for 
payment  to  thp  faid  McIIrs.  Baillii^  Pocock^  and  Co.,  and  being 
protefled  for  nonrpayment  thereof,  was  afterwards  produced  to 
the  faid  Henry^  who  then  and  from  thenceforth  hath  refufed  to 
pay  the  faid  bills,  or  apy  or  eithpr  of  tbem,  and  that  the  faid 
bills  flill  remain  wholly  unpaid  and  unfatisfied."  Therefore  as 
well  to  try  the  truth  of  the  iflues  above  joined,  as  to  enquire  the 
^uth  of  the  premifes  above  fuggefted  by  the  faid  John^  and  ^o 
aiTeft  what  damages  he  hath  fuftained  by  reafon  of  the  breach 
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1789.  of  the  faid  condition  above  affigned,  according  to  the  form  of  the 
fiatute  in  fuch  cafe  made  and  provtded,  the  flieriflPs  are  comt 
manded  that  they  caufe  to  come,  l^c» 
Cpvew  At  the  trial  a  vcrdiS  was  found  for  the  pUintifF,  on  both  the 
iffucs  5  an  order  of  nlftprius  being  made,  "  that  with  the  confenc 
6f  all  parties,  a  verdi<Sl  ihould  be  found  for  the  plaintiff,  for  the 
fum  of  1459  '*  ^3  ^'  ^"^  4^^'  ^^^^  >  fubjcd  to  the  opinion  of  the 
Court,  whether  he  ought  to  recover  that  fum,  #r  only  the  fum  of 
1275/.  16  X.   3//.  lie. 

On  behalf  of  the  plaintiff,  Runntngion  and  Lawrence^  Serjts. 
ftated  the  queftion  in  this  cafe  to  be.  Whether  mterefl  on  the  billf 
was  to  be  charged  from  the  day  of  the  date,  or  from  the  day 
when  they  became  due  ? 

The  Court  will  give  every  lega!  effefl  to  the  agreement  as  a 
fecurity  for  the  plaintiff.  By  that  agreement,  if  the  bills  were 
protefted  in  England^  whether  it  were  for  non-pay menr,  or  non- 
acceptance,  5  per  cent,  was  to  be  paid  from  the  day  of  their 
refpe£bive  dates.  This  undertaking  is  exprefs,  which  the  Court 
will  not  interfere  to  fet  aiide.  So  if  two  parties  enter  into  an 
agreement  to  build  a  houfe,  under  a  penalty  or  the  like,  for  non- 
peiformance,  in  ftrid  law  the  whole  penalty  may  be  recovered, 
IF  this  were  an  a^ion  on  the  cafe  the  Court  might  meafure  the 
damages,  but  being  debt  on  bond  they  have  no  fuch  power  at 
common  law.  Though  without  an  exprefs  agreement,  intereft 
would  only  lun  from  the  time  of  the  bills  being  due,  yet  this 
agreement  came  in  exprefsly  to  give  intereft  from  the  date. 
The  damages  were  thereby  liquidated.  There  was  nothing 
illegal  or  ufurious  in  the  tranfa£tion,  and  where  there  have 
been  no  fymptoms  of  ufury,  agreements  of  this  kind  haVe 
been  carred  into  effcd  by  courts  of  law,  2  Burr.  1094. 
Diugl.  {a)  376.  2  Term  Rep.  B.  R.  52.  But  it  was  doubted 
at  the  trial,  whether  the  words  "  by  way  of  penalty,"  d'd  nof 
bring  the  cafe  within  the  ftatute,  8  fa^  9  /F,  3.  f.  11.  Now 
that  ftatute  gives  a  court  of  Uw  the  power  of  a  court  of  equity 
in  this  rcfpccl,  namely,  to  proportion  the  damages.  The  quef- 
tion  therefore  is.  What  a  court  of  equity  would  do  on  the  cir- 
cumftances  of  this  cafe  ?  Orr  fupplies  Cleland  with  money,  11^ 
order  to  have  bills  on  the  Eafi-India  Company.  Thofe  bills  are 
not  procured,  but  others  given  on  a  private  houfe.  If  Qrr  had 
remained  in  Bengal^  he  might  have  required  payment  of  hit 

(tf)  Laft  edition. 
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inoney  from  Cleland,     Ic  muft  be  confidered  as  a  loan  advanced,     1789* 
or  that  Cleland  was  gwilty  of  a  breach  of  truft,  in  not  performing 


what  be  undertook.  In  either  cafe,  in  point  of  confcience,  v. 
Orr  would  be  entitled  to  intereft  from  the  time  he  parted  with  ^"^"^"' 
his  money.  Then  he  agrees  to  give  up  this  intereft,  if  the  bills 
were  paid  when  they  became  due :  but  if  they  were  not  paid  he 
is  in  that  event  to  have  the  fam^  intereft  which  he  would 
faave  had^  if  he  had  not  paid  the  money  to  Cleland.  This  is  the 
Cleaning  of  the  agreement,  and  is  perfedily  fair  and  confcionabie. 
The  mere  infertion  therefore  of  the  words  **  by  way  of  penalty" 
would  not  be  a  ground  for  a  court  of  equity  to  interfere,  for  if 
tbofe  words  were  left  put,  the  plaintiff  would  in  confcience  be 
intitled.     i  ^^«.  210.     2  ^fr«;  316.     3  SAir.  C?«.  432. 

Cockelly  Serjc.  for  the  defendant.  The  ficuation  of  the  parties 
IS  to  be  confidered.  Orr  and  Cleland  were  both  coming  to 
England  I  Orr  was  defirous  to  remit  money  from  India ;  his  only 
6bje<£l  was  the  fecurity  of  his  property;  provided  the  bills  were 
;good,  it  was  immaterial  to  him  on  what  per fons^  they  were 
drawn.  Neither  would  Cleland  have  given  the  bills,  unlefs  he 
liad  received  the  money.  The  advantage  therefore  was  equal  to 
both  parties  ;  one  had  a  fafe  way  of  bringing  home  his  property, 
and  the  other  b^d  the  money  advanced  to  him.  All  argument^ 
then  drawn  from  the  circumftance  of  the  money  being  advanced 
to  Clelandy  muft  be  laid  out  of  the  cafe. 

When  the  bills  couid  not  be  procured  on  the  Eaft-India  Com- 
pany, thofe  on  Baillis  and  Co.  were  offered  by  Cleland^  but  which 
were  not  received  by  Orr^  without  an  additional  fecurity.  The 
only  intc;it  of  the  parties  was  that  Orr's  money  (hould  be  fafe. 
The  condition  is,  that  the  bond  (hall  be  void  on  the  payment  of 
the  bills  according  to  the  <'  tenor  thereof  refpediiveiy,"  all  the 
reft  is  mere  recital.  The  words  ^*  by  way  of  penalty"  were  added 
in  terrortm*,  (a)  If  it  were  meant  as  a  fatisfadion,  or  in  the  nature 
of  liquidated  damages,  the  penalty  would  have  been  proportioned 
to  the  delay  oT  payment.  If  it  were  ftridly  cbnftrued  by  the 
delay  of  one  day  only,  it  would  be  forfeited,  as  much  as  if  ihc 
delay  had  been  for  any  longer  time.  It  was  not  the  deiign  of  the 
agreement  that  Orr  (hould  have  any  extraordinary  advantage : 
he  was  only  to  have  bis  money  when  it  was  due ;  but  not  to  receive 
intereft  in  the  mean  time.  The  intent  of  the  parties  therefore 
siuft  prevail  \  the  money  being  paid  to  the  plaintiff,  the  for- 

(tf )  Vide  2  ttrm  Rep,  B,  R,  %!• 
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1789.     feiture  is  favcd,  the  only  objcft  of  which  was  to  fccure  that 

*■  ■         ■   payment, 

^■*  The  Court  took  time  to  conGdcr  till  this  day,  when  judgment 

CvuBCR.    was  delivered  as  follows,  by 
'''•  Lord  Loughborough. — We  are  all  agreed  in  this  cafe,  irt 

which  the  queflion  is.  Whether  the  verdid  fhall  be  entered  for 
,  the  whole  fum  at  which  the  damages  are  aflefled  by  the  confent 
of  the  parties,  namely,  1459/.  or  1275/.  16  J.  3^.  the  difference 
of  the  two  fums  being  owing  to  the  computation  of  intereft  from 
the  date  of  the  bills  of  exchange  I  It  was  argued  that  the  verdi£l 
ought  to  go  to  the  full  extent,  becaufe  by  agreement  of  the  par- 
ties, the  damages  were  liquidated,  and  that  this  was  not  in  the 
nature  of  a  common  penalty,  but  the  damages  being  afcertained^ 
neither  a  court  of  law  nor  of  equity  would  relieve. 

But  I  do  not  go  on  the  denomination  given  by  the  inflrumenty 
for  whatever  that  may  be,  in  this  cafe  there  could  not  by  any 
poffibilicy  have  been  an  agreement  for  liquidated  .damages ;  which 
can  only  be,  where  there  is  an  engagement  for  the  performance 
of  certain  ad%  the  not  doing  of  which  would  be  an  injury  to 
one  of  the  parties ;  or  to  guard  againft  the  performance  of  adf:, 
which  if  done  would  alfo  be  injurious.  In  fuch  cafes  an  efW^ 
mate  of  the  damages  may  be  made  by  a  jury,  or  by  a  previous 
agreement  between  the  parties,  who  may  forcfee  the  confequencea 
of  a  breach  of  the  engagement,  and  ftipulate  accordingly.  But 
where  the  queflion  is  concerning  the  non<-payment  of  money  in 
circumftances  like  the  prefenr,  the  law,  having  by  pofitive 
rules  fixed  the  rate  of  intereft,  has  bounded  the  meaiure  of 
damages :  otherwife  the  law  might  be  eluded  by  the  parties.  It 
may  often  indeed  happen,  that  the  damages  fuftained  by  a  party 
contra(£ling,  by  the  non-payment  of  money  at  the  time  agreed 
on,  may  by  the  particular  arrangement  of  his  affairs,  be  greater 
than  the  compenfation  recovered,  by  computing  the  intereft  :  butt 
where  money  has  a  real  rate  of  intereft  and  value,  the  other  party 
is  not  to  be  compelled  to  pay  mote  than  the  law  has  declared  to 
be  fuch  rate  and  value.  In  this  tranfadlion,  the  money  was  not 
a  loan  to  the  defenddnt,  to  remain  in  his  hands  in  India^  and  be 
re-paid  to  the  plaintiff  at  certain  ftated  times  ;  but  it  was 
paid  merely  for  the  purpofe  of  being  remitted  to  Europe.  1  hat 
it  was  fo  paid,  clearly  appears  from  that  part  of  the  agreement^ 
which  provides,  that  if  the  bills  were  fent  back  unpaid  to 
Indian  the  amount  of  them  (hould  be  paid  to  the  plaintiff  in 
Pag^dasj  at  an  exchange  of  7  /.  ^d,  for  each  Pagoda^  and  10  /. 
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fir  ant,  intereft ;  which  muft  be  on  account  of  the  difference  of  1789. 
exchange.  When  the  plaintiiF  could  not  procure  bills  on  the 
Eaji  India  Company,  he  had  others  on  a  private  houfe,  and  as  a 
fecuriiy  took  a  bond  from  the  defendant  with  two  other  perfons  c»"»»c». 
to  anfwer  the  value  of  them.  But  for  the  reafons  I  have  ftated, 
we  think  that  value  muft  be  calculated  from  the  times  when  the 
bills  became  due ;  that  the  verdiA  muft  therefore  be  reducedf 
and  entered  for  the  lefler  fum. 


FowLDs  V.  Mackintosh,  M^isj^ 

hUj  a  5th. 

THE   drfendant  being  arreted  on  a  cafiai  for  **  50/.  and  The  court 
upwards,"  found  bail,  who  joined  with  him  in  the  ufual  clu!l«e  «i*^' 
bond,  in  the  penalty  of  100/.     No  bail  above  being  put  in,  an  •"^^'j?^ 
attachment  was  granted  againft  the  (heriffof  Middtcfex^  for  not  CberifFfor 
bringing  in  the  body  purfuant  to  a  rule  of  Court     Upon  which  ^^^^^^ 
a  rule  was  obtained  to  (hew  caufe  why  the  attachment  (bould  not  except  apoa 
be  fct  afide,  on  the  payment  of  50/.  19  J.  together  with  cofts  j  KeS^*^ 
it  appearing  from  the  affidavit  of  the  {b.riPs  officer,  that  he  dtkt  due«nd 
bad  tendered  that  fum  and  the  cofts  to  the  attorney  for  the  the/low^*" 
plaintiff,  who  refufed  to  take  Ifrfs  than  68/.  a/,  bd.  the  real  ^".V"* 
amount  of  the  debt.  tKewiiu 

Againft  the  rule  Marjhallj  Serjt.  (hewed  caufe.  The  queftion 
is,  to  what  extent  the  (heriff  is  anfwerable  for  not  bringing  in 
the  body  ?  This  muft  be  the  fame  as  that  to  'which  bail  are  an« 
fwerable.  Before  the  Jlat.  23  He»»  6*  r.  9.  the  flier  iff  was  not 
bound  to  take  bail,  unlefs  the  party  fued  out  a  writ  of  main- 
prize.  He  might  indeed  have  taken  bail,  but  he  was  obliged  at 
his  peril  to  produce  the  body  at  the  return  of  the  writ ;  otherwife 
he  was  guilty  of  a  contempt,  for  which  he  was  amerced.  Since 
that  ftature,  the  (heriff  is  bound  to  let  the  party  to  bail,  if  good 
bail  be  tendered ;  but  he  is  not  obliged  to  take  bad  bail,  and  it 
therefore  ftill  required  to  have  the  body  in  Court  at  the  return 
of  the  writ,  as  at  common  law.  If  the  defendant  be  arretted 
and  admitted  to  bail,  the  plaintiff  has  bis  option,  either  to 
have  an  affigment  of  the  bail  bond,  or  if  he  diflikes  the  furetie* 
taken,  be  may  proceed  againft  the  (heriff  to  compel  him  to 
bring  in  the  body;  or  rather,  to  put  in  and  juftify  good  bail 
to  the  a£lion,  which  is  equivalent  to  bringing  in  the  bo4y. 
if  the  plaintiff  accepts  an  affignment  of  the  bail  bond,  he  ad- 
jniif  the  fufficicncy  of  the  fureties,  and  waives  his  remedy  againd 
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lji()*  ^c  fhcriff.  •  If  the  plaiotifF  cboofts  to  proceed  againft  the  iberiF* 
Jie  obtains  an  order  upon  bim  to  return  the  writ,  who  inajr 
then  either  refufe  to  return  it,  or  return  non  eft  inventus^  or  afj 
Mackiv'  corpus.  If  he  refufe  to  return  the  writ,  the  Court  will  grant  an 
attacfainent  againQ  hioi,  and  amerce  htoi  for  bis  difobedience. 
If  he  return  nan  eft  inventus^  the  plaintiff  may  bring  an  adion 
againft  bim  for  a  fal(e  return,  and  recover  the  whole  debt.  If  he 
return  cepi  corpus^  the  writ  and  return  being  filed  of  record,  the 
plaintiff  may  ferve  him  with  a  rule  to  bring  in  the  body,  at  the 
expiration  ^  wlticb,  if  good  bail  be  no^  put  in  and  juftified, 
(which  is  equivalent  to  bringing  in  the  body,)  it  will  then  ap- 
pear, that  the  (heriff  has  not  only  difobeyed  the  writ,  but  al(b 
the  order  of  the  Court ;  and  accordingly  the  Court  will  attach 
him,  and  amerce  him  at  their  difcretion,  for  his  difobedience  of 
the  writ,  and  contempt  of  the  Court,  But  in  fuch  cafe,  the 
objed  is  that  the  plaintiff  (ball  be  fatisfied  ;  this  is  the  measure 
of  the  puniibment/  The  queftion  then  is,  What  ought  to  be 
(deemed  a  fufficient  fatisfa£)ion  to  the  plaintiff?  It  feems,  that 
the  (heriff  ought  to  be  liable  to  the  fame  extent  as  the  bail,  be« 
CBufe  as  he  is  bound  to  take  good  and  fufficient  bail,  he  is  an* 
fwerable  for  their  infufficiency.  It  would  be  alfo  abfurd  to  (ay, 
that  the  plaintiff  has  his  option  either  to  proceed  on  the  bail 
bond,  or  againft  the  (heriff,  if  the  latter  remedy  were  not  fs  ex- 
tenfive  as  the  former  But  it  has  lately  been  decided  in  this 
Court  (ii),  that  the  bail  are  liable  to  the  full  extent  of  the  pe- 
nalty of  tbe  bail  bond,  to  fatisfy  the  debt  really  owing  to  due 
plaintiff.  If  the  (heriff  had  done  his  duty,  good  bail  would 
have  been  put  in  and  juftified,  from  whom  the  plaintiff  would 
have  recovered  bis  whole  debt  and  co&s.  But  the  iheriff  has 
taicen  upon  himfelf  to  compromife  the  plaintiff's  caufe,  and  fajr 
what  fum  he'6ught  to  recover.  It  would  hold  outa  great  tempta- 
tion to  perjury,  if  the  plaintiff  were  to  iofe  a  part  of  his  juft 
demand,  by  his  moderation  and  caution  in  fwearing  to  it.  If 
the  (heriff  has  takjea  fufficient  bail,  be  is  fecure,  they  being 
anfwerable  to  him :  if  they  be  infufficieot^  he  ought  to  be  an- 
fwerable  to  the  plaintiff  for  their  infufficiency.  In  this  cafe,  the 
(heriff 's  officer  had  notice  how  much  was  really  due ;  but  the 
(heriff  was  liable  without  fuch  notice.  The  officer  adds  19/.  to 
the  fum  fworn  to,  in  order  to  fatisfy  tbe  word  ^^  upwards''  but 
he  bad  no  right  to  decide,  how  much  above  50  /•  was  due. 

(«}  Mitchtll  ▼•  Cibbonii  antcp  76*    i  Burnet^  74^ 


FOWLPS 


TOSH. 


IN  THE  TWENTT-NINTH  YeAR  OF  GEORGE  III.  t^S 

Bendy  Serjt.  on  the  part  of  the  flieriflF,  faid  that  there  was  no  1789. 
authority  decided  on  this  point,  which  was  oew.  The  cafe  of 
MiicbiU  V.  Gibbons  proves  only  to  what  extent  bail  are  liable,  but 
docs  not  affet^  the  (berifF.  In  this  cafe  the  fum  fworn  to  had  been  ^^j^"** 
tendered  with  the  cofts,  which  ought  to  be  deemed  fatisfadory. 
By  the  Ojtute  12  Geo.  I.  c»  2q.  the  IheriiF  is  prohibited  from 
taking  bail  jbr  more  than  the  fum  fworn  to. 

Lord  Loughborough. — It  would  be  ftrange  if  the  (heriff 
fliould  be  allowed  to  put  himfeif  in  a  better  fituation  thin  tbe 
bail.  The  cafe  of  Mitchell  v.  Gibbons  was  determined  on  con* 
fideration,  and  on  the  praSice  eftabliftied  for  a  length  of  time. 
I  do  not  fee  how  the  fituation  of  the  flberiff  in  this  refped,  is  to 
be  diftinguifhed  from  that  of  the  bail. 

Gould,  J.— By  thecoutfe  of  this  Court,  where  a  party  comes 
himfeif  and  enters  into  a  recognizance  with  the  bail,  he  is  bound 
in  double  the  fum,  and  each  of  the  bail  in  the  fingle  fum  ;  then 
each  is  liable  to  the  full  extent ;  and  tbe  fame  rule  (hould  pre^ 
vail  in  bail  bonds  taken  to  the  (heriff. 

Heath.  J.  of  the  fame  opinion. 

Wilson,  J. — The  (berifr  may  if  he  pleafes  bring  in  the  bqdy  j 
he  ought  to  put  the  plaintiff  in  the  fame  fituation  as  if  good 
bail  were  put  in  and  juflified.  If  he  does  not  return  the  writ 
and  is  attached  for  contempt,  he  fball  not  put  the  plaintiff  in  a 
worfe  fituation.  Nor  can  the  plaintiff  otherwife  recover  the 
remainder  of  his  debt. 

The  Court  then  ordered,  that  the  rule  for  fetting  afide  the 
attachment  fhould  not  be  difcharged  except  on  payment  of  tht 
whole  debt  and  cofts,  together  with  the  (;o(ls  of  the  application* 


Cla^k  ^^  Norris  and  his  Wife.  M'mdsf, 

T^OTH  the  defendants  being  joined  in  the  writ,  the  hufband  where  the 
entered  an  appearance  for  himfeif  only.     The  plaintiff  after-  ?^^^.l|f 
wards  figned  judgment  for  want  of  a  plea,  without  making  a  de«  bis  wi^ia 
mand  of  a  plea.     For  which  irregularity,  Lawnnce^  Scrjt.  moved  |^y  «*Srtt 
to  fet  afide  the  judgment.  ippeannce 

Marjhally  Scrjt.  contended  that  the  judgment  was  regular,  be«  oniy^'Tndw 
caufe  the  hufband  not  having  appearA  for  himfeif  and  his  wife,  ^*jc.*»«f^^ 
as  required  by  the  notice  aiSxed  to  .the  procefs,  it  was  the  fame  cannot  figa 
as  if  no  appearance  had  been  entered,  and  therefore  no  demand  12?^°  of 
pf  a  plea  was  neceffarj,  ipiea,with. 

•  Ruf  out  <**">»n^- 

*****  log  a  plou 
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S789.         But  the  Court  held  the  judgment  to  be  irregular,  and  there' 


Clabk 
MbftBit. 


fore  made  the  rule  abfolute  to  fet  it  afide. 


KWiff,  Byers,  Widow,  V.  Dobey. 

AL*t^     A  SSUMPSIT  for  the  ufe  and  occupation  of  a  (hop,  count- 

■Mdebytwo  ing-houfe,  and  chambers,  part  of  a  mefliiage,    with  the 

^^^J^^.^  appurtenances,  Uc.  ^antum  iw/rw/— money  paid,  laid  out,  and 

fan  of  mo-  expended — money  lent  and  advanced-^money  had  and  received. 

dL%;m  Damages  200/. 

MM^ont        Plea  in  abatement,  *«  That  the  promifes,  Wr.  if  any,  were 

/ffmtfr  eap^  made  by  the  defendant  and  one  Giorg$  BdbiU  jointly,  and  hot 

^ciS'      ^y  ^^^  defendant  only,  ^c'* 

■ad  cbey  Replication,  that  they  were  made  by  the  defendant  only,  and 

idUitiHued   ^^  ^y  ^^^  ^^^  ^^^  ^^'^  Giorgi  jointly,  i^c.  on  which  iflfue  was 

vrooit.  joined,  and  a  verdid  found  for  the  defendant. 
The  material  fads  of  the  cafe  were  thefe  : 
By  articles,  of  partner(hip  entered  into  in  1774,  between 
David  Humpbriis  of  the  one  part,  and  Richard  Byers^  (hufband 
of  the  plaintiff,)  John  Dobey^  (the  def<:ndant,)  zn^  Giorge  Betbell 
of  the  other  part;  it  was  agreed,  amongft  other  things,  tha( 
By€rst  Dohey^  and  BethiU^  (bould  carry  on  in  partnerfliip  the 
|rs|de  of  a  hofier  for  14  years,  and  purchafe  the  (lock  in  trade, 
mcnfils,  and  fixtures,  of  Humpbries :  that  Humphrin  (boul4 
grant  to  Byers  a  leafe  of  the  houfe,  i^c.  where  the  bufinefs  was 
carried  on  for  21  years,  at  the  rent  of  50/.  clear  of  all  taxes, 
payable  quarterly,  by  and  out  of  ibi  privati  cajb  of  Byers ;  in 
which  leafe,  4  ropm  (bould  be  referved  for  the  ufe  oi  Humpbries 
during  his  life,  and  after  his  death,  for  the  ufe  of  Byers ;  that 
the  bufinefs  (hould  be  carried  on  by  Byers^  Dobey^  and  Bethellj 
in  the  (hop  and  other  parts  of  thf  houfe,  as  it  had  before  been 
j^one  by  Humpbries :  that  ^yers  and  bis  fs^nily  (hould  live  in 
the  houfe :  that  Byers  (bould  during  the  p^rtnerfhip,  as  a  com- 
penfation  for  the  ufe  of  the  (bop  apd  premifes,  be  paid  equally 
by  Dobey  and  Bethell^  out  of  tbeir  own  private  caJb  25 1.  yearly 
by  quarterly  payments,  and  that  they  (hould  pay  Byers  a  moiety 
of  all  taxes  wbatfoever^  for  or  on  account  of  fuch  houfe  and  pre- 
mifes: that  if  either  of  t^  partners  (hould  die  and  leave  a 
widow,  Jl)e  Jhould^  if  Jhe  chofsj  be  taken  into  tbe  partnerjl/.p  for 
the  remainder  of  the  term  ;  that  if  Byers  (hould  leave  a  widow, 
and  (he  (hould  continue  in  the  bufinefs  with  the  furvivin^  part- 
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nerSy  then/be  fbould  hold  thefaii  boufi  upon  the  farm  terms  and  con^      l^8g» 
ditions  as  he  would  have  holden  it,  if  he  had  been  living,  &f. 

Byers  died  in  1778,  his  widow  the  plaintiff  continued  in 
the  partnerOiip  with  the  defendant  and  Bethel/,  till  the  expira^  Dobsy. 
tton  of  it,  when  flie  brought  this  a£lion  to  recover  12/.  10  x. 
half  of  the  annual  rent  of  25  /•  ("for  the  ufe  of  the  houfe,  Vc. 
which  was  to  oe  paid  equally  out  of  the  private  calh  of  the  de- 
fendant and  Betbellf  according  to  the  articles),  together  with 
the  rent  for  part  of  a  year  preceding  the  expiration  of  the  part* 
nerfliip,  and  half  of  one  moiety  of  the  taxes,  as  the  defendant's 
ihare  under  the  articles. 

A  rule  having  been  granted  to  (hew  caufe  why  the  verdift 
(hould  not  be  fet  afide,  and  a  new  trial  granted  ; 

Bondy  Serjt.  (hewed  caufe,  and  contended  the  words  ^^  to  be 
paid  equally  J**  made  Dobey  and  Betbell  joint- tenants  and  not 
tenants  in  common.  This  confirudion  would  be  put  on  the  like 
words  in  a*deed ;  and  if  words  of  grant  be  thus  conftrued,  fd 
alfo  ought  words  of  render.  Although  in  wills,  and  deeds  of 
conveyance  under  the  ftatute  of  ufes,  thefe  words  would  make 
a  tenancy  in  common,  yet  in  deeds  at  common  law,  they  make 
a  joint-tenancy,     i  StfAf.  390.  Ward  y ,  Everard. 

Watfon,  Serjt.  for  the  plaintiff,  argued,  that  as  the  money  was 
agreed  to  be  paid  **out  of  tht  private  cajb^*  of  Dobey  2ind  Bethel/^ 
it  was  to  be  paid  by  them  feparately,  and  not  out  of  the  joint 
(lock.  There  could  be  no  joint  private  ca(h.  The  expreffion 
*«  to  be  paid  equally,'*  could  only  mean  that  each  (hould  pay  a 
moiety  of  25/.  and  the  words  ^*  private  cajh,"  (hew  that  they 
were  individually  anfwerable. 

Lord  Loughborough. — If  one  of  them  had  died,  would 
Byers  have  been  entitled  only  to  1 2  /.  lOs.f  The  intereft  in  the 
trade  would  have  furvived,  yet  according  to  the  argument  of  the 
plaintiff,  though  that  intereft  would  haVe  furvived  to  the  part- 
ner(hip,  £jvri  would  have  been  reduced  to  12/.  10  s.  It  was 
in  its  nature  a  joint  undertaking. 

Gould  and  Heath,  J.  of  the  fame  opinion. 

Wilson,  J. — The  words  private  cajh  could  only  mean,  that 
the  rent  (bould  not  be  paid  out  of  the  partner(hip  ftock  :  but  the 
contrad  was  joint  between  Dobey  and  Bethell  as  relating  to  a 
third  perfon* 

Rule  difcharged. 
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MonJ^f         Skutt  v.  Woodward  Executrix  of  Woodward. 

Msy  S5th. 

vbereina  ^O    this  adioii  wbicb   was  brought    in   Micboilmat   terat 

pieibyin      -■•    j^gg  fo^  moncv  had  and  received  by  the  teftator,  the  de* 

•  fenuer      fendant  pleaded  :  ^ 

J^^J^^  I.  The  general  iflue.     2.  Plim  Mdmimfiravit.     3-  That  one 

byniftakea  Catbofini  Sitnmons^  in  that  term  recovered  judgment  againft  her 

J^JJ[j*^    as  executrix  iorfix  pounds,  znd  plgne  adminiftravtt  except  501. 

diejudg-      which  were  not  fufHcient  to  (atisfy  that  judgment,  t^e* 

lSyfo%if      Replication.     Iffuc  joined  on  the  i ft  plea.     As  to  the  ad  and 

hdmlyip-  iuft  pi^as,  inafmuch  as   the  plaintiff  cannot  deny  the  fevera' 

gfeaterfom   matters  therein  conuined,  and  inafmuch  as  the  defendant  hath 

wrecow-  Q^j  jjj  1^  |jy  Jig,,  (aij  laft-mentioned  pleas,  Uc.  denied  the  ac- 

cd,  the  court  .  '  ' 

will  permit    tion  of  the  plaintiff,  ^c.  the  faid  plaintiff  prkjs  judgment  of 

ant  to  amend  aflfetSy  which  after  fatisfying  the  faid  judgment,  (hall  come  to 
^.^^  the  bands  of  the  defendant,  &r^.  therefore  it  is  confiAefed,  i^c. 
tbe'^al  fum  But  bccaufe  it  is  .unknown  what  damages,  Uc.  and  becaufe  it 
^  ^^^  ^  convenient  and  neceffary,  that  there  (hould  be  but  one  taxa-^ 
application  tion  of  damages  in  this  behalf,  therefore  let  fuch  taxation  be 
^tZe^  ftaid  until  the  trial  of  the  iffue  above  joined  between  the  parties 
amendment  sforefaid,  fiTr.  Verdi£l  for  the  plaintiff,  72  /•  damages  and  40  ;* 
derabie  /  cofts,  and  2$  L  10  s.  incrcafcd  cofts,  which  damages  in  the 
taxiSr^'  whole  amount  to  99 1.  10  s.  Judgment  of  affcts  piatulQ  accidirinU 
yean  after)  after  fatisfying  the  aforefaid  judgment  in  form  aforefaid  re* 
bai^  covered ;  and  if  the  faid  defendant  hath  not  fo  much  ir>  her 
made  up  i  baods  to  be  adminiftered,  the  aforefaid  401.  and  25/.  \os. 
-io fucbcaie  amounting  together  to  the  fum  of  27  /.  lox.  to  be  levied  of  the 
*?*^trff*  P'^^P^'  goods  and  chattels  of  the  faid  defendant,  and  the  faid 
reply  ^      defendant  in  mercy,  igc. 

frMdm.  j^  jjjjj  term,  a  rule  was  obtained  to  fhew  caufe,  why  upon 

payment  of  cods,  the  defendant  fhould  not  have  leave  to  amend 
the  record,  by  infcrting  in  the  3d  plea,  "  two  hundred  and  four 
•*  pounds'*  xn&t^d  of  ^^  J!x  pounds  i"  affidavits  having  been  pre- 
vioufly  filed,  of  Catharine  SimmonSy  the  defendant  and"  her  prefent 
attorney,  Dating  that  the  former  judgment  was  in  fad  for 
198  /•  5  5.  and  6  /•  co/Is,  that  by  mere  miflake  of  her  former 
attorney,  the  fum  of  198/.  15^.  the  amount  of  the  damages 
recovered,  was  omitted  in  the  plea,  and  6/.  alone  ftated,  which 
was  in  truth  only  the  fum  at  which  the  cofts  were  taxed : 
and  that  it  appeared  from  a  fcarch  in  the  office,  that  the  judg« 

ment 
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roent  was  entered  in  the  docket  book  for  198  K  158.  by  con-     1789. 
feffion.     There  were  alfo  affidavits  on  the  part  of  the  plaintifF  ■    ^ 

tending  to  induce  a  -rurpicion  that  the  judgment  was  obtained     ^kutt 
by  collufion.  Woqq-  • 

AiUiiry  Scrjf.  now  (hewed  caufe,  urging,  that  it  would  afford  a     wai». 
dangerous  precedent,  if  at  this  diftance  of  time,  a  record  regu-« 
larly  made  up,  without  any  error  on  the  face  of  it,  (hould  be 
altered  :  fuch  a  proceeding,  he  faid,  would  tend  to  (hake  tht 
credit  of  all  judgment  feciKittes. 

The  Court  Teemed  to  doubt  about  the  propriety  of  allowing 
the  amendment  propofed  ;  but  as  the  fubftamial  juftice  of  the 
cafe  was  In  favour  oi  the  defendant,  leave  was  given  to  ber 
to  amend  the  plea,  and  to  the  plaintifF  to  xtf\y  per  fraudim* 

On  thefe  terms  the  rule  was 

made  abfolutc* 


Israel  v.  Douglas  and  Another.  Mr; 25th. 

'T^HE  material  fafls  of  this  cafe  were  as  follow  :  ^.beiogin* 

The  defendants  who  were  partners,  were  indebted   to  fo^fc^j^f' 
one  Dilvalliy  a  broker,  in  64.  /•  gs,  for  brokerage,  and  Dshmlle  age>  and  B. 
was  indebted   to  the  plaintiff  in  40  /.   on   a   promiffory  note,  c.formoney 
Dilvalle  afterwards  applied  to  the  plaintiff  to  lend  htm  a  fur-  lent,i?.gWet 
th^rfum^  which  the  plaintiff  refufed  to  advance  without  fecu-  yt.topzyC. 
rity ;  whereupon   Dehalle  gave  him  an  order  on  the  defendants  ^  ^"™  **«»« 
for  the  fum  in  which  they  were  indebted  to  him  {DilvalU)  f6r  J^.asafccu- 
brokerage.  •   This  order  was  fent  by  the  plaintiff  to  the  defend*  JJ^ich  c. 
ants  in  November   1787,  with  a  requeft^  that  they  would  ac-  lendji?.  a 
knowledge  their  having  given  him  credit  for  rt.     The  defend-  and  the  or/ 
ant  D^f/^A7f  anfwered   that  they   would  pay  the  money  whicb  dwwac- 
they  owtd  to  Delvalle  to  no  other  perfon  but  the  plaintiff,  but  Onthere-' 
objcflpd   to  the   amount  of  the  fum   contained   in  the  order,  ^^J^'f'^X 
which  they  defired  to  have  re^Slified.     Another  order  was  then  the  order,  C. 
fent  to  them,  which  Douglas  again  objedied  to,  promifing  at  the  ,Sm  a"^cl 
fame  time  to  pay  the  plaintiff  what  they  really  owed  to  DelvalU^  tioaforiDo. 
and  requcfting  an  order  to  pay  or  give  credit   to  the  plaintiff,  ^wtd" 
for  fo  much  in  their  hands  as  was  in  facS  due  to, Delvallh.     An  «sainft  Wm. 
order  in  this  form  was  accordingly  fent  to  them,  which  they 
accepted  ;  in  confequence  of  which  the  plaintiff  advanced  70 il 
to  Delvalli ;  who  afterwards  becoming  a  bankrupt,  the  defend- 
^W\%  refufed  to  pay  the  money  to  the  plaintiff  according  to  the 

•  order. 
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17^9.    order.    On  which  refural  this  adion  was  brought.     The  de- 

■  claration  contained  four  counts,     i.  Money  had  and  received. 

isiAtL    2.  Money  paid,  t^^.    3.  Money  lent,  £5*^.     4.  An  account 

Xl6vcLAt.  ftated.     Verdid  for  the  plaintiflT^  which  on  a  former  day  Linv- 

nncif  Serjt.  contended,  was  not  fupported  by  evidence  under  the 

form  of  adion  which  the  plaintiff  had  chofen,  and   therefore 

obtained  a  rule  Co  (hew  caufe,  why  it  ihould  not  be  fet  afide,  and 

a  new  trial  granted. 

On  this  day  Mr.  Juftice  Heath,  who  tried  the  caufe,  ftated 
the  evidence,  to  the  fame  effed  as  above,  and  cited  the  cafe  of 
Fenntr  v.  Mearsy  HiL  19  Geo.  3.  C  B.    2  Blac.  1269. 

Aiair^  Serjt.  (hewed  caufe,  arguing,  that  as  fubftantial  juftice 
bad  been  done,  the  Court  would  not  fet  afide  the  verdid,  and 
favour  an  obje£lion  drawn  from  the  AriiXnefs  fummi  juris*  The 
ca(b  of  Fermer,  v.  Miors  muft  decide  the  prefent ;  there  is  n« 
difference  between  ihem,  except  that  in  one,  the  money  was 
fecured  by  bond,  in  the  ether  it  was  a  book  debt.  That  was  an 
a£lion  for  money  had  and  received.  But  clearly  the  verdid  may 
be  fupported  on  the  count  on  the  injimul  computajfent.  The 
evidence  proved,  that  the  defendants  agreed  to  pay  the  balance 
of  the  account  to  the  plaintiff,  the  only  doubt  was  as  to  the 
qutmtum  of  the  fum.  They  were  indebted  to  Delvalli^  and  pro- 
mifed  to  pay  their  debt  to  Ifrail.  This  promife  was,  made  on 
a  gbod  confideration* 

(Hbath,  J.  here  mentioned  the  cafe  of  Moulfdalt  v.  Bsrcball^ 
%  Blac,  820.  and  obferved  that  the  queftion  there  was.  Whether 
an  uncertain  cb§fein  sifion  could  be  affigned  ?  not.  Whether  the 
confideration  was  a  good  one?) 

But  whatever  might  be  the  effed  of  the  af&gnment  of  DeU 
VaUe*%  debt  to  Ifrael^  yet  the  defendants  had  made  themfelves 
liable  by  an  exprefs  promife,  in  confideration  of  money  ad- 
vanced by  IfraeL  The  cafe  therefore  ftood  clear  of  the  original 
effed  of  an  afSgnment  of  a  chofe  in  a£iion.  They  undertook  to 
pay  the  amount  of  unliquidated  damages ;  they  confent  to  ac- 
count with  the  plaintiff  inftead  of  Delvalli  i  the  count  therefore 
on  the  infimul  computaffint^  was  flriiily  fupported  by  evidence. 

There  was  alfo  evidence  of  money  paid  to  the  ufe  of  the  de- 
fendants. Ifrael  adually  advanced  money  to  DehaWe^  for  which 
the  debt  owing  by  the  defendants  was  aiTigned  to  him :  they 
were  the»efore  difcharged,  as  far  as  DtlvcdCb  was  concerned. 

Lawnnci^  Serjt.  on  behalf  of  the  defendants  contended,  that 
as  the  original  debt  to  Delvalli  was  for  brokerage,  be  ought  to 

13  have 
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have  brought  the  a<9ion,  for  work  and  labour,  and  not  for  money      1789. 
had  and  received.     If  fo,  Ifratl  could  not  maintain  anv  acE^ion,  " 

which  DelvaUk  himfelf  could  not.  In  the  cafe  of  Fenner  v.  '"^'»- 
MiorSy  Cesc  had  adlually  paid  money  to  Aftars^  there  wis  ih  re*  Douglas. 
fore  good  evidence  of  money  had  and  received  by  him.  Here 
there  was  no  money  paid  by  the  original  parties  ;  the  contrad 
between  them  was  for  work  and  labour:  \f  DelvaWe  had  ever 
p&id  money  €0  the  defendants,  it  would  be  a  different  cafe.  As 
to  the  count  on  the  infimul  computajftnt^  the  form  of  that  count 
is  *^  that  the  defendants  accounted  with  the  plaintiff  of  money 
•*  before  that  time  due  and  owning  from  them  to  the  plaintiff;** 
but  in  this  cafe,  there  was  no  money  due  and  owing  from  them 
to  the  plaintiff;  it  was  owing  to  another  perfon,  namely,  to 
Dilvatli.  As  to  any  objtdion  which  may  be  made,  on  account 
of  DilvaUi  having  become  a  bankrupt,  to  his  bringing  the  ac- 
tion ;  the  cafe  of  Winch  v.  Keeliy^  i  T4rm  Rip.  B.  R.  619. 
is  an  authority  to  (hew,  that  he  might  have  brought  it,  and  i£ 
the  bankruptcy  had  been  pleaded,  he  might  have  replied,  that 
before  the  bankruptcy  the  debt  was  affigned,  and  that  he  brought' 
the  a£iion,  on  behalf  of  the  affignee. 

Lord  LouoHBOROUGH.— The  point  made  at  the  trial  was, 
that  the  plaintiff  had  mif  conceived  his  a&ion.  Now  where  a 
party  has  not  the  fubAantial  juftice  of  the  cafe  on  his  fide,  the 
court  will  not  favour  any  a£tion  which  he  may  bring.  But 
where  juftice  is  cleaily  with  him,  they  will,  if  poffible,  allow 
him  to  maintain  the  aAion  be  has  brought ;  becaufe  the  only 
effed  of  a  refufal  would  be  to  make  him  adopt  another  form  of 
aSion.  In  the  prefent  cafe,  it  is  admitted  that  the  plaintiff 
has  the  law  with  him  in  feme  a6lion.  But  it  has  been  argued, 
that  Dehalli  ought  to  have  brought  the  a£tion.  Yet  I  cannot 
conceive  why  that  (hould  prevent  the  plaintiff  from  having  his 
remedy.  It  was  alfo  faid,  that  Dihalie's  aftion  (hould  have  been 
for  work  and  labour.  But  to  admit  this,  we  muft  (Irain  a  point, 
and  fuppofe  that  Delvalli  had  retilly  performed  work  and  labour 
for  the  defendants.  For  in  general,  the  demand  which  a  broker 
has  upon  his  employer,  is  for  the  difference  of  money  on  ac- 
count between  them  for  premiums,  Isfc. ;  fo  that  if  he  were  to 
reft  folely  on  a  count  in  his  declaration  for  work  and  labour, 
without  the  common  money  counts,  he  would  be  in  danger  of 
a  nonfuit.  It  was  further  contended,  that  the  money  was  in 
point  of  fa<a  owing  by  the  defendants  to  DilvalUj  that  their 
undertaking  was  to  \iiv^^  that  in  reality  no  money  was  bad  or 
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1789.  receivecF  by  ihcm  to  the  ufe  of  the  piaifHifF.  But  Delmalte  ha<! 
paid  for  premiums  on  account  of  the  defendants,  which  created 
a  debt  from  them,  and  which  he  might  have  hi  ofFagainft  any 
DouGtAf .  fimilar  demands  of  theirs  againft  him.  Thi»  debt  is,  with  the 
confent  of  the  parties,  afligned  to  the  pkintiflT.  Douglas  haft 
.  due  notice  of  it,  and  aflents  ;  by  which  afTenrt  he  becomes  wich 
his  partner,  liable  to  the  platntifF.  He  makes  no  obje£)rion  to 
an  order  from  Dtlvalli  to  pay  his  money  to  the  plaintiff,  but 
only  to  the  amount  of  the  fum  to  be  paid;  He  infiAs  that  the 
whole  demanded  by  Dtlvalle  was  not  due,  and  therefore  re- 
quites a  loofer  order,  on  the  faith  that  he  would  pay  the  balance  : 
on  his  failure  to  pay,  his  promife  attached,  fo  as  to  make  the 
defendants  liable  to  an  a^ion. 

Then  the  queflion  is.  Whether  when  ffrael  brings  an  adion  in 
his  own  name  againft  the  defendants,  this  fhall  not  be  con* 
fidercd  as  money  had  and  received  by  them  to  his  uTe  ?  Now  when 
Dottg-at  had  admitted  the  money  to  be  due,  he  was  that  mo- 
ment eftopped,  as  it  were,  from  faying  that  it  was  not  due.  i 
alfo  thidk  the  adion  might  be  maintained  on  the  account  ftated. 
Dehalle  gives  an  order  to  pay  to  the  plaintiir  a  liquidated  ba- 
lance ;  the  only  difpute  is  concerning  the  amount  of  that  bslance. 
Dtmglas  fays  "  I-  will  pay  you  according  to  the  fum  which  fhall 
appear  to  be  due.'*  He  is  here  again  eftopped  from  denying  the 
cffefl  of'his  promife.  I  am  therefore  of  opinion,  that  the  ver- 
d\€t  is  right,  and  ought  not  to  be  fet  afide. 

Gould,  J.— -This  cafe  is  like  that  of  a  man  having  money 
due  to  me  in  his  hands,  which  I  order  him  to  pay  to  another. 
Now  if  I  pay  money  to  you  for  another  perfon,  it  is  money  had 
and  received  by  you  to  his  u(e.  But  where  is  the  real  and  fub- 
ftantial  difference, ^whether  I  in  hSt  pay  money  to  you  for  a 
third  perfon,  or  whether  I  give  you  an  order  to  p:\y  fo  much 
money,  to  which  you  exprefsiy  affsnt  ?  In  reafon  and  found  law, 
it  is  money  had  and  received  to  the  ufe  of  fucb  third  perfon. 
If  my  debtor  tenders  me  money,  which  I  give  back  to  him  and 
tell  him  to  pay  to  another,  he  then  in  point  oi  fact  receives  mo- 
ney to  the  ufe  of  the  other.  Bat  is  there  any  real  difference 
between  fuch  a  cafe  and  the  prefent  ?  As  to  the  account  ftated, 
I  think  that  count  alfo,  all  the  circumftances  confidercd,  comes 
within  the  fair  compafs  of  the  cafe  5  but  I  have  not  the  leaft 
doubt  as  to  the  count  for  money  had  and  received. 

Heath,  J. — I  think  in  mercantile  tranfadions  of  this  fort, 
fuch  an  undertaking  may  be  conftrusd  to  make  a  man  liable  for 
money  had  and  received, 

•    WiLSOK, 
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Wilson,  J.— Tt  is  highly  necefjary  that  the  forms  of  a£lions      1789. 
fiiould  be  kept  diflin6^.     Courts  of  juftlce  have,  in  my  opinion,    ■      ;      -^ 
already  gone   quite    far /enough,  in   extending    the   favourite     Isn^ti. 
count,  for  money  had  and  received.     But  I  icnow  of  no  cafe,  dquclas. 
where  they  have  gone  fo  far  a$  to  allow  that  count  to  be  main- 
tained, where  no  money   has  in  fad  been  received  by  the  de« 
fendanr.     Here  it  by  no  means  appears  that  money  was  had  or  < 

received  by  the  defendants.  I  am  alfo  of  opinion  that  this 
demand  between  the  parties^  being  for  brokerage,  was,  from  the 
nature  of  it,  the  fubjed  of  an  a£lion  for  work  and  labour. 
.Now  though  it  be  true,  that  where  a  man  is  my  debtor,  he 
hotds  my  money,  yet  I  cannot  accede  to  this  as  a  general  pro- 
|>orition,  that  whenever  a  man  is  my  debtor,  I  am  entitled  to 
bring  an  adion  againft  him  for  money  bad  and  received,  A 
taylor  might,  according  to  this  rule,  bring  an  adion  for  money 
had  and  received  againft  a  man,  who  had  not  paid  him  for  a  fuit 
of  cloaths.  For  my  idea  is,  that  where  no  money  has  been  zQuaUy 
had  and  received,  no  action  for  money  had  and  received  can  be 
fupported.  In  the  cafe  oi  Fennir  v.  Mearsy  money  was  in  fa£k 
Kceiycd  by  the  defendant ;  there  the  adion  might  cleatly  be 
maintained.  So  here  ic  would  have  been  proper,  if  it  could  be 
ibewn,   that  money  was  received    by  Douglag  to  the  uft  of 

I  thought  it  necefTary  to  fay  thus  much,  becaufe  my  brother 
Goulds  wbofe  opinion  I  very  highly  refped,  and  whofe  very 
M£hm  would  at  all  tipnes^make  me  doubtful  of  my  owo  judg* 
flient,  has  expreflTed  his  fentiments  decidedly  in  favour  of  tbU 
count  £or  money  had  and  received.  I  do  not  indeed  mean  Co 
Tay  pofilively  that  the  aflton  will  not  lie,  particularly  as  I  agree 
in  opinion  with  the  reft  of  the  court,  as  to  the  count  on  the  infiimd 
c9mputafiMt\  but  1  very  much  doubt  the  pofition,  whtchhas  been 
f6  ftrongly  laid  down,  that  the  acknowledgement  of  tlie  defend- 
ant Dott^lds^  of  the  itioney  being  due  to  DihrnlS  was  evidence 
of  money  a£bually  had  and  rceetved  by  him  (  for  I  am  not  in- 
clined to  favour  an  impHeack^  which  is  contrary  to  fad. 

Rule  dilclMrged.  * 
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.1789.  CASES 

ARGUED  AND  DETERMINED 


IN  THE 


Court  of  COMMON   PLEAS, 

IN 

Trinity  Term, 

In  the  Twenty-ninth  Year  of  the  Reign  of  George  IIL 


Utttrday,  CoLLiNs  and  another  v.  Morgan  and  another. 

'Wherein .10  "IN  Michaelmas  term   laft  an  adion  of  trefpafs  was  brought 

•galnftoffi-  againft  the  defendants  as  officers  of  the  excifc,  for  feizing 

""•f  ^foJ*  a  quantity  of  tea  and  other  goods  not  excifeable,  of  the  plain* 

feisinggoodt  tiff;  previous  to  which,  a  month's  notice  had  been  given  tbeoi 

J^^CT^lf  **  pu«^ft*?nt  to  the  ftatute  23  Geo.  3.  c.  70.  /  30.     They  made  no 

mends  be.  tender  of  amends  before  the  adion  was  brought,  but  pleaded 

bro'ti^MXit  the  general  iffue,  and  paid  16/.    inte  court,  as  allowed  by  ite 

pay  money  23d  fcfllon  of  the  flatute.     Mr.  Baron  Perryn^  who  tried  the 

and  after-*  caufc  at  the  laft  affizes  at  Readings  left  it  to  the  jury  to  con- 

*'*"'*  8«w»«  fidtr  whether  this  fum  was   fufficient  for  the  damages  of  the 

j^y'finding  plaintiff,  and  if  fo,  they  Ihould  find  a  verdifl  for  the  defendants  ; 

*dd  in*^""*  which  they  accordingly  did. 

fufficient)  On  taxing  cofts,  the  prothonotary  allowed  treble  cofis  to  the 

tided  «?/f°rt  defendants,  but  did  not  fign  the  allocatur^  leaving  it  to  the  plain* 

JiMgitc^i^  tiff»  to  apply  to  the  court  if  they  thought  proper,  for  a  rule  on 

S!It%^Cf..  I^™  ^^  ''^^'^^  ^'*  taxation. 

^  c.jof.^u  A  rule  was  accordingly  granted  in  the  laft  term  to  {hew  caufe 
^Mheyan  why  the  taxation  (hould'not  be  reviewed  by  one  of  the  prothono* 
cntiriedio     ^gries.  and  why  the  coft^  fbould  not  be  confidered  and  taxed  as 

treble  CO  As  .«,**.         ii  • 

under  the  fingle  inftead  of  treble.                                                                • 

^Ihaf ^!"  Againft  this  rule  Rumington  Scrjt.  now fhewcd  caufc ;  he  con- 

me^ifthey  tended  that  by  the  34th  fcdign  of  the  flat.  23(7/0.3.  c.^o. 

""if  ...                                          ^ 
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rtie  defendants  were  entitled  to  treble  cofts.     The  only  doubt     1789. 
was  on  the  33d  fcfiion^  but  that  was  explained  by  the  34th.  ■ 

C§ckell  Serjt.  for  the  plaintiff  argued,  that  by  the  33d  fcdion,  ^'J-^'** 
where  the  defendants  had  negle£led  to  render  amends  before  ac-  MoiaAii. 
tion  brought,  they  we/'e  enabled  to  pay  nnoney  into  court  at  any 
time  before  iflje  joined,  whereupon  fuch  proceedings,  orders  and 
judgments  fliould  be  had  and  made,  in  and  by  fuch  court,  as  in 
other  adions  where  the  defendant  is  allowed  to  pay  money  into 
court.  Here  the  defendants  bad  not  tendered  amends  befora 
adion  brought.  They  were  therefore  to  be  confidered  as  any 
other  defendants  who  had  paid  mone^  into  court,  apd  the  remedy 
was  not  to  be  enlarged  beyond  the  cafe. 

1  he  court  faid,  that  it  feemed,  on  the  true  conftrudion  of  the 
ftatute,  that  where  the  excife  officers  were  originally  in  the  wrongs 
(as  was  admitted  here  by  paying  money  into  court,}  unlefs  they 
tendered  amends  in  time,  namely,  before  zHtion  brought,  they 
were  not  entitled  to  treble  cofts  ;  and  as  there  was  no  tender  of 
amends  in  this  cafe  they  ought  not  to  have  more  than  fingle 
cofts. 

But  the  court  alfo  faid,  that  though  at  all  events  the  officers 
ef  the  excife  had  no  right  to  treble  cofts  under  this  ftatute  with- 
out having  tendered  amends,  yet  whether  the  tender  of  amends 
could  give  them  that  right  was  a  queftion  not  involved  in  the 
prefent  decifion,  and  which  it  would  be  time  enough  to  deter- 
mine when  it  actually  arofe. 

Rule  abfolute  without  cofitr 


HoBsoM  and  another  v.  Campbell.  jlZ^t^xh. 

ON  a  motion  of  Rooh  Serjt.  a  rule  was  granted  in  the  laft  a  bondwu 
n.  r         X  n^      \A  girencond- 

term  to  Inew  caufe  why  a  common  appearance  inould  not  tiooedfbrthe 
be  entered  for  the  defendant  and  the  bail  bond  given  up  to  be  JJJ^"^°***^ 
cancelled.     The  ground  of  the  motion  was,  the  infufficiency  of  chan^ 
the  affidavit  to  hold  to  bail  j  which  ftated,  T^P^X  oa 

That  "  Alexander  Campbell  was  indebtid  unto  tbi  dipomnt  -^JPJ^  ' 
"  (Hob/on^)  and  to  Andrew  Frencb^  intbefumof  17,600/.  and  in«fciuch 
•*  upwards,  for  principal  and  intereft  upon  three  feveral  bonds  Jj!-^^J 

to  Englsnd^  protefedftr  non-payment.  The  affidavit  to  hold  the  obligpr  to  bail,  after  ftating  «  that 
**  he  was  indebted  to  the  deponent  in  a  certain  fum,**  ftated  alio  the  condition  of  die  bond,  and  **  thn 
**  the  iaid  bills  were  not  paid  to  kU  knovfiedie  or  heTief,  in  b^  or  dlewheiv,  bot  that  they  ^fftnpro- 
**  tefiedfir  nem-aeeefttmct  in  laiw^  and  were  ftill  unpaid.**  It  was  no  obje^ion  to  this  affidavit  that  it 
was  ftated  that  the  bills  weic  unpaid  to  the  knowMgt  or  befuf  of  the  plaintiff.  But  it  wu  iaj^ 
becaoic  it  inttoduced  a  nmtf  term  not  mentioned  in  the  imiriitfefl .  (^  th*  hood*  But  to  icmedy  this, 
(h^  pbintj^  aifht  hare  filed  •  fupplcfflcnKal  aflUaviu 
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I7"8pl  *^  ^r  writings  obligatory,  under  the'  Tcfpcflive  hands  »nd  fcah 
•'  of  Sir  famts  Cockbum^  hart.  i//iTrjf  Deughs^  FTqi  LauthlaH 
**  MacUlm^  arrd  the  faid  Alexander  Campbell ;  the  firft  of  which 

Cath^-  c(  faid  bonds  beam  date  the  17th  day  of  July  1776,  and  in  the 
**  penal  futn  of  12,104. /•  the  fecond,  the  23d  of  September  it ^fh% 
**  In  the  penal  fum  of  6104/.  and  the  third,  the  ftjd  6f 
•*  September  ijyS^  in  the  penal  fum  of  6000L 

'*  That  at  the  foot  of  the  faid  bond  dated  the  1 7th  of  J9ify 
•*  1776,  IS  the  followif>g  Condition,  or  to  the  cffef^  thereof: 

**  Whereas  the  above  boondcti  Sir  James  Codburn  hath  de* 
**  Kvered  to  the  above  named  Jtndrew  French  ^nd  DanMHabfonj 
<*  for  value  received,  a  certain  fet  of  h'\\\%  of  exchange,  four  m 
**  the  fet,  bearing  even  date  *herevirith,  drawn  by  the  faid  Sir 
*•  James  Cockburfty  on  Lieutenant  Colonel  Cockburn^  in  Bambay^ 
**  in  the  Eaji  Indies^  for  12,104/.  and  one-lhird  Star  Pagedds^ 
**  payable  at  60  days  fighi^  to  the  order  of  the  fdid  Deuglas  amd 
**  Vcdtbura^  ^nd  by  them  indorfcd,  as  alfo  by  the  f^rid  Lauchlan, 
♦•  Maeleafiy  jflexander  Campbell^  a  true  copy  of  which  faid  fet  of 
<*  bills  of  exchange  is  hereunder  written. 

"  The  condition  of  the 'above  written  obligation  is  fuch,  that 
•*  if  the  faid  fet  of  hills  of  exchange,  or  any  of  them,  (hall  be  duly( 
««  paid^Lt  Bombay  aforcfaid,  according  to  the  true  meaning  there- 
•*  of,  or  if  the  faid  fet  of  bills  of  exchange  or  any  of  them  (hall  be 
**  returned  and  come  bac4c  to  England^  ^v\\  protejtedfor  want  of 
^^  payment^  (no  one  of  them  having  been  acquitted  as  aforef^id,) 
«'  and  the  faid  Sir  James  Cod  bum,  Henry  Douglas^  Lauchlan, 
*•  Maclean^  and  Alexander  Campbell^  any  or  cither  of  them,  their 
^*  or  either  of  their  hcirs^  executors,  or  adminiftrators,  fhall  and 
^<  do  well  and  truly  pay  or  caufe  to  be  paid  unto  the  faid  An* 
"  drew  French^  and  Daniel  Hob fon^  their  executors,  adminiftr^- 
"  tors,  or  aflignv,  withm  30  days  next  after  any  of  the  faid  Ut 
**  of  bills  of  exchange  reiui  ned  with  protefl  duly  made  for  want 
**  of  payment  thereof,  (no  one  of  them  having  been  acquitted  as 
:  ,  **  aforcfaid  J  /hall  be  pr  ducwl,  or  legal  notice  thereof  given  to 
**  the  faid  .^ir  James  Cockburn^  Henry  Douglas,  Lauchlan  Mac* 
**  lean^  and  Alexander  Campbell^  or  any  of  them,  their,  any  or 
•*  either  ot  then  heirs,  executors,  or  adminiftrators,  the  fuU 
"  amount  of  fuch  bills  of  exchange  as  (hall  be  fo  returned, 
"  and  aMcr  the  rate  of  lo^,  fterHng  per  Pageda ;  then  -the 
V*  above  written  obligation  to  be  void,'elfc  to  b^  and  remain  ia 
**  fullTorcc «nd viftuc/' 
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The  conditions  annexed  to  the  other  bonds  were^  to  the  fame     17^9* 
cfFe£V. 

The  deponent  then  proceeded  to  ftate, 

**  That  none  of  the  faid  bHIs  of  cxchar^ge  were  to  bis  know*     Camp- 
"  ledge  or  belief  paid^  cither  at  Fort  5/.  Gjtorge^  Bombay^  or  tlfe-f      .**^*'' 
'*  when  in  India^  in  the  conditions  of  the  Laid  rcrpeftivc  bcfndis 
^*  named,  but  that  fuch  bills  were  rtfpc&\vc\y  pr^i/iid  in  India 
*'  for  non-acceptanci^  and  that  the  fame  are  ^oiu  unpaid,  &c.** 

In  the  lafl  term  /f dairy  Le  Blanc^  and  Lawrence^  ^erjts.  fheved 
paufe,  contending  that  on  the  face  of  the  affidavit  which  was 
fufficicnily  certain,  there  was  no  ground  for  the  application.  The 
deponent  fvvears  pcfitively  in  the  beginning  of  the  affidavit,  that 
the  defendant  is  indebted  to  him  and  the  other  plaintiff  In  a  fum 
certain,  on  three  bonds  which  made  the  caufe  of 'a£lion.  This  i$ 
a  fubftantive  independent  fentence,  and  if  it  ftood  by  itfelf  would 
be  clearly  fufficient.  The  affidavit  then  goes  on  to  ftate  how  the 
caufe  of  aftion  arofe ;  but  as  this  wis  not  neceflary,  it  was  fuN 
plufage,  and^furplufage  (hall  not  vitiate^ 

This  cafe  OilFwrs  from  that  of  the  caufe  of  a^ion  being  infuf« 
ficienily  ftated,  as  in  the  cafe  of  Mackenzie  v.  Afacienzie  (tf}.« 
Where  the  caufe  of  a£tion  is  a  bond,  it  is  not  neceflary  to  look  to 
the  condition,  in  making  an  affidavit  to  hold  to  bail.  If  it  were  a 
Angle  bond,  it  muft  neceilartly  be  fufficient  to  hold  to  bail.  The 
condition  can  only  be  tai^en  advantage  of  by  vyer  and  pleading. 
T-he  plaintiff  was  not  obliged  to  fet  it  out.  But  it  even  appears 
from  the  condition  as  ftated,  that  the  bonds  were  given  for  value 
received.  The  defendant  alfo,  by  the  praAice  of  this  court  might 
have  filed  a  crofs  affidavit,  and  (hewn  the  infufficiency  of  that  made 
by  (he  plaintiiF.  The  only  doubt  which  can  be  reafonably  en- 
tertained, as  to  the  pofitivenefs  of  this  affidavit,  is  that  it  flates^ 
that  none  of  the  bflU  of  exchange  were  paid  to  the  *>  knowledge 
or  belief"  of  the  plaintiff.  But  on  many  occafions,  the  belief  of 
the  party  is  fufficient.     4  Burr.  1992. 

Then  the  material  c^ueftion  is.  Whether  non-acceptance  be  not 
equivalent  to  non-payment,  fo  at  lea((  as  to  {ive  the  plaintiff  a 
right  to  recover  ?  But  it  has  been  decided  in  the  King's  Bench, 
{b)  that  non-acceptance  gives  a  right  of  adion  againft  the  drawer 
of  a  bill  without  waiting  for  the  day  of  payment. 

Rooie  and  Bondy  Serjt.  contra*  An  affidavit  to  hold  to  ball  is 
infufficient,  if  it  be  conceived  xtk  terms  of  reference.  2  Stra, 
JiSl'-^i  7irr/9i  Rep.  B,  R.  716.  Here  the  conditions  of  the 
fevervl  bonds  were  referred  to,  and^  yet  the  deponent  does  not 
afterwards  fiiew  fhat  thxjfe  conditions  were  not  complied  with. 

[a)  1  Term  Rif.  B,  Jt,  yjift,        ^)  'D«agU  %^  U/t  tdUkih  BtfilerU  N.  P.  269. 
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1789.      By  the  conditions,  the  bills  were  to  be  returned   protefted  (^ 
non-payment,  but  the  aSdavit  ftatcs  only  that  they  were  pro* 
tefted  in  India  for  non-acceptance,  and  are  now  unpaid  ;  and  this 
but  on  the  knowledge  or  belief  of  the  plaintiff.     But  in  i  Stra. 
1226    ^*  belief "  was  holden  not  fufiicient.'     In  tranfadions  of 
this  kind  in  india^  where  bills  are  drawn  payable  a  great  length 
of  time  after  fight,  eff^&s  are  frequently  fent  to  the  hands  of  tha 
drawee,  during  that  time.     The  b:nds  were  therefore  defigned 
to  guard  againfl  the  non<*paymcnt  of  the  bills,  and  not  merely 
their  non-acceptance.     The  conditions  accordingly  were  that 
they  (hould  be  returned  protefted  for  non-payment.     There  arc 
no  merits  therefore  difclofed  on  the  affidavit^.     Neither  is  there 
at  the  concluflon  a  pofitive  allegation  of  a  debt  being  owing. 
It  is  ftated  that  to  the  knowledge  or  belief  of  the  deponent  th^ 
bills  'were  not  paid  :  b^t  this  might  be  true,  and  dill  no  debtj 
arife,  as  the  laches  of  the  holder  might  difcharge  the  drawee^ 
after  a  certain  period.     Though  the  forn\cr  part  pf  the  afEdavi^t 
were  fufficiently  pofitive,  if  it  wrere  unconne^ed   vifkh  the  lat^ 
ter  I  yet  by  being  fo  conne£led,  it  becomes  Uncertain  and  de* 
fcdiy^.     A  general  affidavit  of  debt,  referring  to  fpecial  caufes 
of  th^  debt,  which  are  inlufficient,  is  vitiated  by  fuch  reference^ 
So  where  man  fays  to  another  ^*  you  are  a  thief,'*  fir  you  have; 
fiolen  (uch  a  (a)  thing,  the  flealing  of  which  is  not  a  felony  ; 
the  words  are  not  actionable,  becaufe  the  reafon  is  given  for 
calling  the  perfon  a  thief,  but  which  is  not  fufficient  to  fupport 
the  allegation.     The  a£)  of  parliament  which  requires  the  caufe 
of  adion  to  be  explicitly  ftated,  was  made  for  the  prote£lion  of 
the  liberty  of  the  fubjed,  and  is  ftridly  to  be  observed. 

Cur,  vult  aivif* 
On  a  fubfequent  day  in  the  lad  term^  Lord  LouGHBORouGli 
faid,  that  the  court  felt  no  difficulty  in  declaring  their  opinion 
on  one  part  of  the  cafe,  namely,  that  the  affidavit  was  fufficiently 
pofitive  as  far  as  it  ftated,  the  knowledge  or  belief  of  the  dc-> 
ponenr  that  the  bills  were  unpaid  ^  there  being  authorities  enough 
to  prt  ve  that  a  more  pofitive  (latement  was  not  required,  where 
from  the  nature  of  the  queftion,  the  party  could  only  have  ^ 
ground  o\  belief,  and  could  not  make  a  dire£t  a0ertioQ.  But  here 
the  conditions  of  the  bonds  being  fet  out,  U  appeared  that  the 
affi  avit  introduced  another  term  into  them,  namely,  that  of  th^e 
bilU  being  reiumtd  protefttd  for  noo-acceptance,  which  was 
inaterial,  and  rendered  the  affidavit  bad.     But  bis  Loruibip  faid^ 

(«)  &•.  Jm*  1 14«    BpHa'i  Ik  /.  5« 
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that  the  plaintiffs  might  be  permitted  to  file  a  fupplemental  affi«     1789* 
davit,  if  they  chofe  it,  according  to  the  pradice  of  this  court. 

On  this  day,  the  counfel  for  the  defendant  dated,  that  the 
plaintiffs  had  been  apprized  of  the  opinion  of  the   court,  de-      Camf* 
livered  as  above,  but  that  they  had  no  intention  to  file  a  fup- 
plemental  affidavit.     Therefore 

The  rule  was  made  abfolute  (a). 

(a)  [See  the  merit  of  this  cafej  poft,  W.  %.  P,  163  :  ^  term  Rep,   B.  R.  200. 
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^^  Jitm  i9ili. 

.  nrHIS  was  an  afiion  of  debt  on  fimple  contrad.     The  dc-  iaanaaio9 
•*•    claraiion  after  reciting  that  the  defendant  was  fummoned  J^^jJ*^. 
to  anfwer  the  plaintiff  in  a  plea  that  he  rendtr  to  him  500/.  &^r.,  tn^ftliede- 
conta.ned  five  counts,     ift.  That  the  defendant  was  indebted  to  goodchoogh 
the  plaintiff  in  100/.  for  goods  fold  and  delivered,     ad.  100/.  »^P«»fyj»y 
Qti  a  fifantum  mtrutt     3d.  100/.  on  a  mutuatus.     4tn.  50/.  for  counts  a /r/i 
money  had  and  received.     5th.    100 /•  on  an  account  ft^tc^'- "^cwiMto  te' 
Each  count  ended  in  the  ufual  form,  with  flating,  **  that  an  demando^bf 
^*  afiion  had  accrued,  to  demand  and  have  the  faid  lad-mentioned  [hewrit  and 
fum  of  money,  ^^  part  and  pared  of  the  faid  fum  of  $00  L  above  ytaflignaaa 
<^  demanded."     The  breach  wa<  affigned  in  the  following  words,  oon-pay- 
«^  yet  the  faid  Jflmn^  (although  often  requefted,  i^c.)  hath  not  JJ^d^'^ 
^<  as  yet  rendered  the  faid   fum  of  joo/.  qbove  demanded^  or  any  manded  ia 
**  part  thereof  to  the  faid  John^  but  to  render  the  fame  or  any  i^^^^ 
**  part  thereof  to  the  faid  Jobtiy  hath  hitherto  wholly  refufed,  tic.**  «ftion  the 
damages   20/.  prove  and 

Special  demurrer,  "  for  that  the  faid  John  by  his  declaration  J^®^^' 
^*  bath  demanded  of  the  faid  JatneSy  to  render  to  him  the  faid  (Utedtote 
"  John^  500/.  and  yet  the  federal  fums  of  money,  claimed  to  be  ^^ 
^*  due  and  owing  to  the  faid  John^  by  the  faid  Jamis^  upon  the 
<<  feveral  counts  of  the  faid  declaration,  do  not  amount  in*  the 
'*  whole  to  500 /•  yi  f/#m^7ff^/4/ by  the  faid  declaration,  but  onlyta 
^^  the  fum  ^450/.}  and  for  that  it  does  not  appear,  firom  or  by 
'*  the  fiid  declaration,  that  the  faid  Jo^bn  hath  any  pretence  or 
^^  ground  in  law,  whereby  to  demand  the  faid  fum  of  50oil  tic** 
Bendy  Serjt.  in  fupport  of  the  demurrer.     The  adion  of  debt 
was  originally  brought  on  fimple  contrails,  but  gradually  gave 
way  to  affumpfky  partly  becaqfc  the  defendant  might  wage  bis  ^ 
law,  anJ  part^  becaufe  it  waf  neceffary  that  the  fpecific  fttoi 
Remanded  (hould  be  recovered.     But  the  nature  of  the  aAton 
f  emaia9  the  famci  am)  the  plaintiff  inui^  ftate  io  \\%  count  the 
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1789.  £une  fum  as  was  dematWed  -by  the  writ,  or  ibew  feme  aS  done 
'  by  which  the  whole  is  tiot  dac  as  demanded.     Ifi  the  4)re(eni 

W'QviL-  cafe  there  appeared  on  the  'face  of  the  declafation  to  be  50/. 
Aort  of  t'he  original  demand,  and  >whicfa  was  unaccounted  for. 
Even  fuppoftng  4bat  the  plaiMff  tnaj  recover  a  verdid  for  a  lefa 
fum  than  he  demands,  yet  this  t)ueftion  arlfes  on  a  fpecial  de« 
muirer,  on  account  of  the  declaration  belpg  contrary  to  the 
FUles  of  law,  and  rs  not  afre6)«d  by  tb^  (pm  whichva  jary  may 
give  in  a  fubfequent  (lagc  of  the  proceedings.  Moon^  299. 
Smith  V.  Vowe,-~Tilv,  5.  Crompion  v.  Bmiib.'^2  Lev.  4. 

Jidarjhally  Serjt.  on  behalf  of  tiieplainiifF,  contended  that  the 
only  grounds  of  the  demurrer  tnuft  be^  either  a  mif-recital  of 
the  writ,  or  a  variance  between  tbc  writ  and  the  declaration.     ^ 

If  dt  be  taken  to  be  a  mif-recital  it  does  not  vitiate,  hecaufe 
Jipon  ^gr  the  writ  would  appear  to.fupport  the  declarationt 
a  Salk.  701.  But  it  has  been  holden  that  the  recital  is  unnecef- 
.fary«  a  Kib.  544.  It  has  been  alfo  holden  that  the  recital  of  A 
.  writ  cannot  be  argued  frorn^  but  the  writ  itfelf  muft  be  brought 
before  the  court  upon  eytr.  i  Sir.  225.  This  court  held  in  a 
late  cafe  on  fpecial  demurrer,  that  a  mif-recital  by  ftating  the 
defendant  to  have  been  attached  inftead  of  fummoned,  did  not 
vitiate  the  declaration.  Barnard  i.  Mofs^  C.  £.  HiL  I7S8. 
In  which  cafe  that  of  Warrtn  v.  Ward  was  cited,  C  fi.  Tr.  1787. 
where  this  court  held,  ahat  as  the  secital  of  the  writ  was  unntr 
ceflary,  Boohje£)ion  could  be  made  to  a  mif-recital  of  it. 

]But  if  tbis  &ou]d  be  confidered  as  a  variance,  and  not  a  mif- 
recital,  yet  it  is  fuch  a  variance  as  is  not  material.  The  amount 
«f  tbc  fuans  <^eciiied  by  the  different  counts  ou^ht  <ertaioly  not 
tloenceed  the  fvm  demanded  in  the  writ:  becaufe  the  original 
writ  ifluing  out  ^f  CKaricery  is  the  ground  and  foundation  <of 
kihe  j)roceeding«  of  that  court  into  which  it  is  returoiable;  and 
fuch  iprioceedings  4>ught  to  be  conformable  to  the  authority  given; 
at  ieaft  the  auiborirty  «u,ght  not  to  .be  exceeded. 

£utAO  fucii  objection  can  be  made  againft  declaring  for  leTs 
4ha«  ihe  writ  demands.  Comb.  2^0,-- Hit  /.  67.— dp.  iitf. 
^^^.b.—M^9rt^Zi>2.^'^}^oh.  38.  If  the  feveral  funns  mentioned  ia 
ifhe  tkclaratioA  ajmouot  toonore  ihan  the/um  in  the  writ,  it  is  a 
<*«tatterof  ab^tovwent.  Jrntbe  cafetof  Cr9inpi40V.  Smitbi  Xtln.  s* 
mopt  wj^s  dcinaniitxi  <in  she  dtcUtiatioiK  «tban  was  urarraMGd  by 
the  Witt;  »b9t«h»t<ca^/bew6  that  w(be<e  Jefe  is  demanded  the 
eoiii!t  jina^  grvc  judgment 'for  rtfciH  (fum.  lAnaUier  diftiodion 
vhiob  )he  r«Brts  kanrc  .«df^d  <ii^  ftlM  ^fMfi  tplup  aaioa  Js 
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grounded  on  a  jecord,  fpeciality  or  ftatute,  giving  a  fum  cerUia  xpSp* 
at  a  penalty,  the  ptecife  fum  nwift  be  fct  forth  in  ihe  count  con-  TTl"""^ 
formable  to  the  wrrt,  becaufe  there  ought  not  to  be  a  variance  ^i^ 
from  the  record,  fpecialty  or  ftatute,  oo  which  the  adion  is 
brooght.  3  AfoJ.  41.  But  where  the  action  is  founded  on  a 
coRcraf^,  or  a  ftitute  which  gives  no  certain  penalty,  a  variance 
if  not  material,  becaufe  the  plaintiif  does  not  recover  according 
to  his  demand,  but  according  to  the  verdict  of  the  jury.  Ctjs. 
Jmc.  I  i.i.  498.  62^  But  fuppofing  this  to  be  a  material  variance 
between  (he  writ  and  declaration,  it  cannot  he  taken  advantage 
of  wirhout  oyir\  and  aftfrr^^,  it  mud  be  pleaded  in  abatement. 
As  the  court  will  not  decide  upon  the  recital  of  the  writ^  the 
declaration  muft  be  taken  -to  he  good  on. the  face  of  it.  The 
demurrer  is  meant  as  a  bar  to  the  adion.  But  as  this  variance, 
filppofing  it  to  be  one,  can  at  moft  only  abate  the  writ,  it  caa* 
|iot  be.a  bar  to  the  aAion,  and  therefore  is  not  a  ground  of  de« 
murrer.     Com.  Dig.  Tit.  Abatemtmi^  (G  8.  \ 

Bond  in  reply,  allowed  the  authority  of  BarnMrd  v.  Aiofs^iZnA 
that  no  objedioQ  was  10  be  made  on  ^account  of  a  mif^recical  •f 
the'writ ;  but  urged  that  in  the  prefent  cafe  there  was  a  demand 
of  500/.  in  rhe  body  of  the  declaration,  and  only  450  i.  fpecified 
to  be  due.  Each  count  mentioned  the  *<  refidue  of  the  50O  /• 
*<  above  demanded,"  and  the  breach  ftated  that  the  detodant 
<*  had  not  rendered  the  faid  fum  of  500/.  above  demanded.'* 
The  cafes  cited  from  Moon  and  Hobari  only  (hew  that  in  an 
a£iion  of  wafte  the  count  may  contain  lefs  than  the  writ,  but  do 
not  affed  an  adion  of  debt,  in  which  the  ftri£tnefs  of  the  antienc 
rule  ought  to  be  preferved. 

The  court  were  clearly  of  opinion  that  the  demurrer  could 
|iot  be  maintained,  becaufe  the  plaintiff  might  in  an  nSiion  tit 
delbt  00  a  fimple  contrad,  prove  and  recover  a  lefs  fum  than  be 
ficmanded  in  the  writ. 

Judgment  for  theplarntiK 


Gr£»EGASf  TF.  (iARTra.  SstMfdff^ 

Jaau  ifitu 

^HE  defendant  being  in  tM  ruftody  of  thr  warden  t^f 'the  iftaecUw* 
fUgt  at  the  fuit  of  the  plaintiff,  wnd  an  appearance  being  te.'LugtSl* 
regularly  entered,    obtdmod   a  fuperjiiiat   on    account    of  the  «prifo"«rM 
plaintiff's  not  having  declared  in  liipe.     After. this  the  pl.tfintiff  hl^h'a/ob« 
delivered   a  declaration  againft  him  as  a  prifoner,  and  on  ludg-  tair.edii>- 
is  irrcg'j!tr.    But  he  cannot  take  advantage  of  the  irtegulirity  nnklt  be  apply  to  the  court  in  due  tiuw. 

meut 


«5«  CASES  XN  TRINITY  TERM 

1780.  ^^^^  ^y  ^^f^^^U  proceedfd  to  execute  a  wric  of  enquiiy.  Upon 
which  a  rule  wis  granted  in  the  laft  term  to  (hew  caufe  i»hy  ail 
proceedings  rubfequent  to  the  writ  of  fypirftdeas^  (hould  not  be 


OtaaoAH 

MAtfu.   feeafidc. 


Itoffhf  Serjr.  in  (hewing  caufe  againft  the  rule,  allowed  that 
the  proceeding!  were  irregular,  but  contended  that  the  defendant 
wai  not  in  this  inftance  entitled  to  relict^  as  u  appeared  that  he 
was  fuperfeded  on  the  12th  of  yfprii^  had  notice  of  interlocutory 
judgment  early  in  May^  but  did  not  make  application  to  the  court 
before  the  middle  of  that  month.  Thi&  delay  was  merely  for 
the  purpofe  of  caufing  unnecefliry  expenre  to  the  plaintiff,  and 
was  a  waiver  of  the  advantage  which  might  orherwKe  be  taken 
of  the  irregularity.     1  Barnes^  162.  2  Barna^  211. 

RMfinifigton^  Serjt.  in  fupportof  the  rule  faid,  that  the  defend* 
int  had  applied  to  the  court  in  due  time  \  that  the  next  Hep  of 
which  he  was  bound  to  take  notice  after  the  delivery  of  the  de- 
claration, was  the  writ  of  enquiry. 

But  the  court  faid  that  the  defendant  could  not  take  advantage 
of  the  irregularity  unlefs  he  applied  in  due  time  ;  and  here  he 
had  made  an  unneceflary  delay. 

Rule  difcharged. 

Gould,  J.  referred  to  the  cafe  of  Hutibms  v.  Ktnrick. 
%  Burr.  1048. 


Rashleigh  %\  Salmon, 

WKtittlMt  |NthisaAion»  which  was  on  a  promiflbry  note,  the  defendant 

!•  Jii4a»iM  fufftred  judgment  to  go  by  default.     In  the  laft  term,  Lmm* 

M  taUi  AM  r»w#,  Seijt.  moved  hx  a  rule  to  (hew  caufe  why  it  (hould  not  be 

J^JJ^{^  referred  to  01^  of  the  prothonotaries  to  afcertaio  the  damages  aad 


«««it  wUl     coftS|  ai^  calculate  intereft  on  the  note  without  a  writ  of  ca* 
^h.!^!!!*  quiry.     On  behalf  of  the  motion  he  cited  BmiUfs  Tremiji  («} 

Mi(L«t  m4         a  rule  to  Ihew  caufe  was  accordingly  granted,  which  oa  dtt 
^]J^JjJJ^  day  wu  wade  abMute,  no  ciufe  being  (hewn  (r). 

^'»^:^-    (4)0atWUv«fMiefacter»<^k3%aiiipfMifi^  (S^LaiSa. 

«r^K  ff)  [So^Ji  fwi  ▼.  Ji»l»,  ya.f.  $>t-  I  life  *kBfl^  \M  J.jr.     See  Skfkg^m  «. 
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1789. 

Hays  and  another  v.  Bryant,  Monday, 

JuH$  J  5ch« 
T\£BT  on  bond  dated  January  16,  1782,  in  the  penalty  of  Where  a 

50/.  brought  by  the  furviving  churchwarden  and  overfeer  u  born  him 
of  the  poor  of  the  parilh  of  Ridgwett  in  EJJix.  '*w'/fL. 

Plea,  after  oyer  of  the  bond  and  condition,  which  was  to  nmcethe 
indemnify  the  churchwardens  and  overfcers  of  the  poor,  and  the  !J|ato^ 
inhabitants   and  parifliioners  of  Ridgwellf  againft  the  charges  vidcnecef. 
which  (hould  arife  or  be  impofed  upon  them,  on  account  of  the  ^tkoA^ 
maintenance  and  bringing  up  of  fuch  child  or  children,  as  one  ^!!7    3. 
Elizahitb  Winch  then  went  with,  and  (bould  be  delivered  of;       it,  without 

Non  iftfaffum.     2.  Non  damnifkati.  juWceTfor 

Replication,  iflue  on  the  firft  plea.  To  the  fecond,  that  £/r'2tf^/ri&  ih^pwpo'fe- 
IFincb  was  delivered  of  two  children,  and  that  neither  the  defendant 
nor  any  perfon  in  his  behalf  provided  any  food  or  nourifhment 
for  them  :  by  reafon  whereof  ihe  inhabitants,  ^c.  of  Rldgwill^  left 
the  children  (hould  periih  for  want  of  necefTiry  food  and  nourifli- 
ment,  were  forced,  and  obliged  to  expend,  and  did  neceflkrily 
expend  3  /.  in  providing,  ^e.  and  fo  were  damnified,  tsfc. 

Rejoinder,  That  nojujlice^s  ordtr  was  ever  made  upon  the  in^ 
habitants^  &c.  of  Ridgwell,  for  tbi  maintenance  and  bringing  up  « 

ofthefaid  children^  or  for  the  payment  or  allowance  of  the  money ^ 
&c.  and  fo  if  they  did  expend,  &c.  it  was  of  their  own  volun- 
tary ad  and  wrong,  and  if  they  were  damnified,  it  was  of  thek 
own  ad  and  wrong,  &c. 

Sur-rejoinder,  that  they  were  damnified  on  account  of  the 
maintenance  and  bringing  up  of  the  faid  children,  within  the  true 
intent  and  meaning  of  the  condition  of  the  bond,  {ffr*  and  not  by 
their  own  voluntary  ad  and  wrong :  on  which  ifiue  was  joined. 

It  was  proved  at  the  trial,  that  the  defendant  had  agreed  to 
pay  IX.  bd.  per  wcclc  for  the  maintenance  of  the  children,  and 
in  fad  paid  it  up  to  Michaelmas  1787,  and  then  refufed  to  pay 
any  further,  alleging  that  the  fum  was  too  great.  Tlie  counfel 
for  the  defendint  objeded,  that  the  plaintiffs  or  parifliioners  were 
not  obliged  to  maintain  the  children,  without  a  juftice's  order  for 
that  purpole.  But  Mr.  Juftice  IVilfon^  who  tried  the  caufe,  over- 
ruled the  objedion,  and  a  verdid  was  found  for  the  plaintiffs.  - 

A  rule  having  beea  granted,  to  Ibew  caufe  why  the  verdid 
IhoMld  not  be  let  a(ide»  and  a  nonfuit  entered  |  Bvnd^  Serjt.  re- 
peated 


<ft|i^  Gases  m  TkiNrrr  tkrM 

iySp*     peated  the  objedion   which  he  made  at  the  trial ;  and  cited  the 
•I  I  cafe  of  Slmpfon  v.  Johnfon^  Dough  7. 

Ka*i  Coclell^  Scrjt.  was  going  to  ihcw  caufe,  but  was  flopped  by 

BfTANx*   the  court,  who  held  clearly  that  a|i  oi^der  of  juftices  ipias  not 

neceilary  to  make  the  officers  of  the  pari(h  liable  to  do  what  thoy 

were  otherwife  under  a  legal  obligation  of  doing,  namely,  to 

provide  ncceflaries  for  the  children,  and  therefore 

Difchar^d  the  rule* 


y"**Brt  BOONB    V.    EVRR. 

Titopimtiflr  ^HE  pbintt£Ps  attorney  in  this  eaufe  addcii  \htJimUkh  (a  the 
^i^j^.  end  of  his  replicatioa^  and  deliver^  the  ifluo  wttb  notice 

«iri»th«     of  trial  to  the  defendant's  attorney,  who  received  it  but  did  ngt 
Md'deiiTlff.  p^y  the  ifiue  money.     In  confequence  of  which  the  fdaiotiflf^s 
cd^e  imie   attorney  figned  judgment,  without  giving  a  rule  to  rejoio^ 
lend«nt,«vho      A  t^Ht  was  obtained  to  (hew  caufe  why  the  judgment  and  all 
Ut'd^rnot  ^'^  fubfequcnt  proceedings  (hould  not  be  fet  afide  for  irregularity, 
pay  the  iOiic  <mi  the  ground  that  a  rule  to  rejoin  ought  to  have  heea  given, 
jll^^^t         Ags^ioft  which  Lawnnci^  Serjt.   (hewed   caufe,  contending 
2*2  ^>T^  **^  ^y  ^^^  pradiicc  of  the  court  tbo  plaintiff  was  at  liberty  to 
piaintifT       (igii  judgoient  without  giving  a  rule  to  rejoin,  where  the  defend- 
hxtan£t9  M^  ba^  accepted  the  ifliie  and  not  paid  for  it. 
'V***  ^  MMnxingtoUy  Serjt.   in  fupport  of  the  rule  cit^d  {a)  Imp^*s 

tfn¥  lnftru£i9r  CUrkalh  of  this  court  292^  to  (hew  that  a  rule 

to  rejoin  was  neceflfary.     But 

The  court,  (after  confulting  the  prothonotary,  whofaid  that 

4e  praAice  was,  not  to  give  a  rule  to  rejoin  where  the  defend- 

4U)l  bad  received  the  iffiie  with  UtitJimiUiir  added  by  the  plaimiff, 

aad  Boi  ftmck  it  out^ ) 

Difcharged  the  rurle  with  cofts. 

-  '  [a)  %i  Edition* 


y^T^d.  RouTLEDCE   Exccuirix    of   Routledoe    V.  , 

A  deed  poll  BuRRBLL,  BaYt.  and  another. 

^nfurance  ^HIS  was  an  a£lioo  of  covenant  on  a  policy  of  i^Airao^ 
•gaiiid  fire,     ^    againft  fire.  . 

siay  refer  to  ^ 

coodicicns  in  a  primed  paper,  wkfaout  ftifip^  feal,.or  fcntorr;  asd  it  ma^Lhe  a  ^%M  Mje  taadkatfi* 

that  the  infured  Akll  pxocuie  a  ctrrificatc  of  hU  cliaia^ra  and  tba(  tbe  lo(i  happened  witboiK  itwd» 

The 
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Thft  fisft  count  of  the  dsclavatioii  ftatei^  TliaA  by  a  certain       1789. 
ie$ipoU9»  policy  o(  aflucaAce  aiadc,  Csf^  Juntiix^  &776»  be*  -, 

ivpeta  the  teftator   and  the  defcnJan^y  (which  faid  4ui  poll     Rout- 
VS9  cafmtljp  btjrat  ani  deAroyed  by  the  fiie  thefein^ots  meo*     ^^^^^ 
tioned,>  reciting  that  the  teftalor  had  (Mid  a  certain  fum  •*   Bu«»«Lt- 
Oioney,  ^c.  to  the  S^/«ly  ^  the  Sun^fire  Office  in  tandattr  and 
other  particulars  of  the  inlWaocey  the  defendani»  covenantedt 
&c.  Ve.  that  ihe  (lock  and  fund  of  the  (aid  Society  (kould  be 
fttbjed  and  h'ahte    to  pay  to  the  Taid  tellator,  bfc.  all  Tucb  hia^ 
damage  and  lofs  which  he  the  fatd  teftator  fliould  ruffer  by  Arc^ 
not  exceeding  the  Turn  of  looo  /.  according  ta  the  ejtaif  temr  ef 
their  printed  propofah^  dated  July  6^   >775  ;  ^^d  the  plaintiff 
further  faid  that  the  printed  propofah  in-  and  by  the  f^id  deed 
mentioned  and  alluded  to,  were  in  Aibftancc,  and  to  tbeeffed 
following,  £^^.   ^Thofe  proposals  were  then  (et  out.at.  lengtht 
the  10th  acticld  of  which  provided,  that-  Vp^fons  infured  (tt& 
<<  taiftiag  any  loTs  or  damage  by  fire  were  to>give  notice  thereof 
^<  at  the  office^  and  as  foon  as  pofllble  afterwardt,  and  deliver  in  as 
^  particular  an  account  of  their  lofs  and  damage  as  the  iialvre  of 
^  the  cafe  would  admit  of,  and  make  proof  of  the  fame  hf  their 
^^  oath  or  affirmance  aceerSng  t$  the  farm  pra&lfed  in  the  faid 
*^  efficey  and  by  their  books  of  accounts^  or  other  proper  rouchers 
<<  as  ihould  rea/bnably  be  required  ;,  and  procure  a  certifi/oate 
*^  under  the  bands  of  the  minifter  and  cburchwardenty  together  ytitk 
*^  fame  other  reputable  inhabitants  of  the  pearijb^  not  concerned  in 
^*  fueh  lofs,  imfortins;  that  they  were  weU  acquainted  whk  the 
*'  character  and  circum/lanees  of  the  penfon  or  perfons  inAi#eil, 
**  and  did  know  or  verily  lelieve^  that  he,  file,  or  they,  really  and 
<^  by  misfortune  without  any  fraud  or  evil  pra^li^ce,  had  fuAaJoed 
^  by  fuch  fire,  the  lofs  and  damage,  as  his,  her  or  their  lofs^  to 
**  the  value  therein  mentioned  ;  but  till  fuch  affidavit  and  €erii« 
**  ficate  of  fuch  tbe  inrured*s  lofs  fhould  be  made  and  produced^ 
**  the  lofsmoney  (hould  not  be  payable;  and  if  there  appeared 
*<  any  fraud,  or  faife  fwearing,  fuch  fuSerers  fhould  beexcloded 
**  from  all  benefit  by  their  policies;  and  in  cafe  any  difference 
**  (hould  arife  between  the  office  and  the  infured  touching  any 
**  lofs  or  damage^  fuch  difFercnce  (hould  be  fubmttted  Co  the 
"  judgment  and  determination  of  arbitrators  indifterentTy  chofen, 
**  whofe  award  in  writing  (hould  be  conclufive  and  binding  to  all 
*'  parties ;  and  when  any  lofs  or  damage  was  fettled  and  adjufted, 
**  the  infured  were  to  receive  immediate  fatisfadion  for  the  fame, 
*♦  dcduciinj^  only  the  ufual  alJoivanccof  3/.  per  cent/' 

12  It 
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.  1789.  It  was  th^Q  averred,  that  the  teftator  was  interefted  in  tli^ 
"^    •  goodS)  iJc.  infured  5  that  they  were  burnt  without  fraud,  isle*  % 

LiDGK  that  the  fociety  had  notice  ;  that  the  teflator  delivered  in  as  par- 
.  ^'  ticular  an  account,  lie,  of  his  lofs  on  affidavit ;  that  he  applied 
to  the  minifter  and  churchwardens,  and  to  many  reputable  in- 
habitants, ^c.  to  procure  a  certificate,  as  in  the  faid  lOth  article 
of  the  faid  propofals,  was  mentioned,  according  to  the  tenor 
^  and  eiFed  of  the  faid  propofals,  C^r. ;  that  he  was  entitled  to  fuch 
certificate,  ^c.  but  that  the  defendants  by  falfe  infinuations  and 
promifes  of  indemnity  prevailed  upon  the  minifter,  ^c.  to  refufe 
to  fign  it ;  and  that  he  was  ready  and  willing  to  fubmit  all  mat- 
tera  in  difference  to  arbitration,  He. 

The  2d  count  was  ftmilar,  but  dated  the  printed  propofals  to 
have  been  deftroyed  by  the  fire,  CfTr. 

Plea.  As  to  the  fuppofed  breach  of  covenant  in  the  ift  count, 
tic.  I.  That  the  teftator  had  not  any  intereft  in  the  goods,  ifc. 
2.  Protefting  that  he  was  not  intitled  to  a  certificate,  i!fc.  the 
'  defendants  did  not  prevail  upon,  or  perfuade  the  minifter,  CsT^. 
to  refufe  to  fign  or  make  fuch  certificate,  &f. :  and  as  to  the 
fuppofed  breach  in  the  fecond  count,  ift,  no  intereft,  He.  2dly, 
after  flating  at  length  the  printed  propofals,  with  the  10th  ar- 
ticle ;  *<  that  neither  the  teftator  in  his  life- time,  nor  the  plain- 
^*  tiff  fince  his  death  procured  fuch  certificate,  He.  as  is  mentioned 
**  and  required  in  that  behalf,  in  and  by  the  faid  loth  article  of 
^^  the  faid  laft-mentioned  printed  propofals,"  He. 

Replication.  Iflue  joined  on  the  three  iirft  pleas,  general 
demurrer  to  the  laft,  and  joinder  in  demurrer. 

In  fupport  of  the  demurrer,  Marjhall^  Serjt.  argued  in  the  fol* 
lowing  manner : 

Before  the  grounds  of  the  demurrer  are  ftated,  it  will  be  proper 
to  premife,  that  this  being  a  deed  poll  to  which. the  teftator 
was  not  a  party,  it  is  competent  to  his  executor  to  make  excep«> 
tions  to  any  condition  or  reftridion  attempted  to  be  annexed  to 
it,  tending  to  narrow  or  leften  the  protection  which  it  was  meant 
to  afford  againft  the  calamity  of  fire. 

A  deed  poll  differs  materially  from  an  indenture.  An  inden- 
ture bars  either  party  from  excepting  to  any  thing  contained  in 
it.  Each  is  eftopped  from  difputing  the  validity  of  any  part. 
But  it  is  otherwife  of  a  deed  poll,  which  is  only  of  one  part,  and 
the  fole  deed  of  the  grantor.  The  words  are  his,  bind  him 
onl/,  and  are  to  be  taken  moft  ftrongly  againft  him,  and  in  fa* 
Vour  of  the  graftteCf    It  is  peculiarly  neceffary  to  give  this  con* 

15  ftrudioD 
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flruflion  to  policies  of  infurance  againft  fire,  which  are  entered      1789. 
into  without  examination,  and  without  any  previous  negotiation 


to  fettle  and  adjuft  the  terms  of  them  ;  and  in  which  the  Court     ^^^'^' 
will  not  favour  any  reftridion,  which  does  not  appear  on  the        v. 
face  of  the  policy  itfclf.     The   plaintiff  may. therefore  make  ^''***^'* 
every  fair  exception  to  the  plea  which  fets  forth  thofe  reftric- 
tions,  both  as  to  the  mode  of  introducing  them  into  the  contrad, 
and  the  validity  of  them,  fuppofing  them  properly  introduced. 
The  objedions  are  two.     i  •  Thar  a  condition  or  reftridion  can- 
not be  annexed  to,  and  made  part  of  a  deed  by  words  of  mere 
reference  to  a  printed  paper,  diftinguifbed  only  by  the  date  of 
the  year  in  which  it  was  primed,  without  any  fignature,  feal,  or 
(lamp,  to  give  it  authenticity.     2.  That  the  reftri£lion  in  quef* 
tion,  though  properly  annexed  to  the  deed,  is  in  itfelf  bad. 

It  would  be  attended  with  mifchievous  confequences,  if  par- 
ties were  permitted  to  introduce  into  contrads  under  feal,  by 
words  of  uncertain  reference,  conditions  or  refiridtions  in  no* 
wife  authenticated  by  figning  or  fealing.  It  is  a  ftrong  proof 
againft  fuch  a  pradice,  that  there  is  no  authority  in  the  books 
to  warrant  it.  In  them  three  methods  only  are  pointed  out,  of 
annexing  a  condition  to  a  grant,  i.  It  may  be  contained  in  the 
fame  deed.  2.  It  may  be  indorfed  before  fealing,  on  the  fame  deed. 
3.  It  may  be  contained  in  another  deed  executed  on  the  fame 
day.  I  Roll.  Abr.  413,  414.  But  it  cannot  be  on  a  fubfequenc 
day.  Thus  if  a  difleifee  releafe  his  right,  and  the  diflfeifor  at  x 
fubfequent  day  grant  that  the  releafe  (hall  be  upon  fuch  a  con- 
dition, the  condition  is  void  :  but  it  may  well  be  created  at  the 
fame  time  as  the  releafe,  although  it  be  by  another  deed.  2  Saundn 
48.  Neither  can  it  be  made  before  the  grant,  i  RqIU  Ahr. 
.4 1 3.  If  by  words  of  reference,  a  mere  printed  paper  may  be  made 
part  of  a  deed,  the  revenue  would  be  defrauded  of  the  ftamp 
duties.  The  fame  &^mp  might  be  ufed  for  feveral  deeds.  Leafes 
might  be  drawn  on  one  ftamp,  referring  to  a  printed  form,  for 
the  ufual  covenants. 

2.  If  the  condition  of  an  obligation,  recognizance,  C^V.  be 
impoffible,  repugnant,  or  contrary  to  law,  .it  does  not  vitiate 
the  whole  inftrument,  which  remains  iiogle  and  freed  from  (he 
condition.  Co.  Lift.  206. — I  Roll.  Abr.  420.— 3  Lru.  'ji^.  So 
if  the  condition  be  void  for  its  uncertainty.  Now  the  xoth 
article  of  the  printed  propofals,  requires  that  the  oath  of  the  lofs, 
&r.  (ball  be  *<  according  to  the  form  pradifed  in  the  office."  But 
as  the  pradice  of  the  office  is  always  at  the  difcretion  of  thofo 

Vol.  L  S  who 
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1 789.     who  condu£l  if,  this  claufe  puts  it  in  their  power  to  impofe  fuch  an 

■.  ■■  oath  as  no  honeft  or  confcicntious  man  could  take.     The  next 

^^f^      claufe,  which  requires   **  a   certificate  from  the  minifter  and 

V.        churchwardens  together  with  fome  other  reputable  inhabitants  of 

BvitiLL.   jjjg  parifli,"  faff,  is  equally  obje^ionable.   If  a  fire  were  to  happen 

in  an  extra- parochial  place,  it  would  be  imppffible  to  comply 

with  his  condition.    It  might  alfo  be  impoifible  for  a  flranger, 

lately  come  into  a  parifh,   to  procure  a  certificate  of  his  good 

charafier,  from  perfoos  to  whom  he  is  unknown.     But  fuppofing 

him  to  be  of  fuch  a  charader  that  no  one  will  certify  for  him,. 

yet  be  may  not  even  be  fufpeded  of  fctting  fire  to  his  houfe ;  and 

then  it  ought  not  to  be  endured,  that  the  directors  of  the  Infurance 

Office  (bould  evade  their  contradi  made  for  a  valuable  confider-^ 

ation,  under  pretence,  that  the  fufierer  is  an  iovnoral  perfon. 

Lawrence^  Serjc.  on  the  p^rt  of  the  defendant,  after  faying 
that  the  point  was  clearly  decided  by  the  many  a£lions  brought^ 
•gainft  the  Sun-fire  Office,  in  which  it  was  necefTary  to  comply 
with  the  terms  of  the  printed  propofals,^  was  flopped  by 

The  court,  who  faid,  the  matter  was  too  clear  to  admit  of  a 
doubt,  and  accordingly  gave 

Judgment  for  the  defendants  [a). 

(«)  [See  H^bodr.  Jftr/eley,  poft.  vol.  a.  p.  ^74.  aad  6  Tents  Rej>.  B.  R.  7x0.  and 
the  aott  there.] 


tsiuriay.  FiTZHERBERT    "J.    ShAW. 

The  pur-      'THIS  was  an  aflion  on  the  cafe  in  the  nature  of  waflc,  tried 

Und^  ^&c.  before  Mr.  Juftice  GsuU  at  the  laft  Surrey  aflizes,  in  which 

having         a  verdid  was  found  for  the  plaintiflFi  the'  following  circum- 
hrooghtan  r  »  o 

ejedmeot     ftancet  of  which  appeared  from  the  report  of  the  jtjdge  : 

Steffrom        ^^^^  ^^^  year  1763  the  defendant  was  tenant  from  year  to» 

yeartoyear,  year  of  the  premifes  in  queftion,  which  in  1787  were  purchafed 

enteJtnSiria  ^7  ^^^  plaintifi^,  who  foon  after,  having  given  notice  to  quit,' 

agreement     brought  an  ejcdment  againft  him  to  obtain  pofTcflion.     In  March 

mentihai)     ijoo  the  parties  entered  into  an  agreement,  among  other  things 

Sfe^' ubtfff  that  judgment  ftiould  be  figned  for  the  plaintifF  in  the  ejeament; 

wiiM  A  (lay     with  E  ftay  of  execution  till  the  Michailmas  following,  till  which 

till  a' given    ^^^^   ^  defendant  was    to  continue  in   pofleffion.     In    this 

rhr*^enant   ^P^^^^^^^  "^  mention  was  made  of  any  buildings,  or  fixtures- 

cannot  in  the  inrervil  remove  buildings,  (fc.    from  the  pfemifeiy  which  he  had  himfeif  crcAed  dnr*^ 
iog  his  tenn,  and  before  the  a^on  was  brought*   .  .     .. 

Between 
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Between  the  time  of  entering  into  the  agreement  and  the  en-  1780 
fuing  Michatlmas^  the  defendant  took  away  feveral  things  from 
the  premifesy  among  which  were»  a  wooden  ftable  which  ftood 
on  blocks  or  rollers,  which  he  had  before  removed  from  an  edate 
of  his  own  adjoining  to  the  premifes  in  queftion,  aflied  which  he 
had  himfelf  built  on  brick-work,  ^nd  fome  pofts  and  rails  which 
he  had  alfo  ereAed.  For  this,  the  aAion  was  brought.  The 
declaration  was  in  the  ufual  form,  and  the  plea,  the  general  iflue. 

Mr.  Juftice  Gould  was  of  opinion  at  the  trial,  that  the  de« 
fendant  would  clearly  have  been  entitled  to  takeaway  theabove- 
mentioned  articles,  if  he  had  done  it,  during  the  continuance 
of  his  term  from  year  to  year,  but  that  by  the  agreement  the 
parties  had  made  a  new  contrad,  which  put  an  end  to  the  term. 
According  to  this  opinion,  the  jury  found  for  the  plaintiff. 

In  the  laft  term  a  rule  was  granted  to  (hew  caufe  why  the 
verdi£i  fhould  not  be  fet  afide,  and  a  new  trial  granted. 

On  this  day  Bondy  Serjt.  in  fupportof  the  rule  contended  that 
the  defendant  had  a  right  to  take  away  the  buildings  and  things 
which  he  had  himfelf  ere£led  on  the  premifes,  the  Aridnefs  of 
the  ancient  rule  which  allows  nothing  annexed  to  the  freehold 
to  be  removed,  being  relaxed  by  modern  decifions.  i  Atk»  477. 
ex  parte  ^incy."^'^  Atk.  13.     Lawton  v.  Lawtm,  and  (a)  Law^ 

ten 

{d)  Lawton  Executor  of  Lawton  v.  Salmon,  Eafl.  22  Gn.  3.    B,  R, 

In  chit  t€t\on  of  troyer,  brought  by  the  executor  againft  the  tenant  of  the  heir  at  law 
of  the  teftator,  to  recover  certain  veflels  ufed  in  fait  works,  called  ixi/t-^ns,  a  cafe  wai 
reierved  by  confent,  which  ftated. 

That  the  teflator,  fome  years  before  his  death,  placed  the  fait  pans  in  the  works :  that 
they  were  tnade  of  hammered  iron  and  rivetted  logecher  j  ihit  tlu-y  were  brought  in 
piecesand  might  hi  again  removed  in  pieces  ;  that  they  were  not  joined  to  thewalJi,  but 
were  fixed  with  mortar  to  a  brick  floor  j  thac  there  were  furnaces  under  them;  that 
there  was  a  fpace  for  the  workmen  to  go  round  them  3  thit  cheie  were  no  rooma  over 
them  J  but  that  thrre  were  lodgings  at  the  end  of  the  wych-h-^ufes ;  that  they  might 
be  removed  without  injuring  the  buildings,  chough  the  fait  woiks  would  be  of  no  value 
without  them,  which  with  them  were  let  tor  8  /.  ffr  w*eek. 

The  queftion  was,  Whether  the  executor  or  the  heir  at  law  were  entitled  to  them  ? 

ASittgayy  for  the  plaintiff,  faid  it  was  ftated  in  the  cafe  that  the  pans  were  nut  affixed  to 
the  freehold,  but  might  be  removed,  they  ought  therefore  clearly  to  go  to  the  extcator. 
He  cited  Lawton  y.  Lawtw,  3  Atk.  1 3.  and  the  cafe  of  the  cyder- mill  there  meotioned, 

Daven^e,  for  the  defendant,  argued  that  the  falt-pans  were  fo  annexed  to  the  fite* 
hold  as  to  pafs  to  the  heir  at  law,  both  in  refpef)  to  the  i>ria  rule  of  law,  and  the  nature 
of  the  property  itfelf  j  although  they  were  not  fixed  to  the  wall,  yet  they  were  to  the 
floor,  which  is  part  of  the  freehold.  Co.  Litt.  53.  «.  4  C9.  6a.  HerUkcndin't  csftf  Mmft 
X77.  Owen,  70.  »  ^<f^*'  508.  (^)  As  to  the  cafes  relied  on  /contra,  in'that  of  Lawtom 
r.  Lnwten,  3  Aik,  the  queftion  was  between  a  tenant  for  life  and  a  remainder-man,  and 
the  UiftinAion  between  fuch  parties  and  the  heir  and  executor  is  recognieed  by  Lord 
^UfJmtki  m  i  JStk,  477.  Befides,  a  fire-engine  is  merely  an  ac«efliry,  and  not  • 
(b)  Sec  alfo  1  P.  HTms.  04  Bttk  r.  Rthm. 

S»    *  (rindpd 
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1789.     *onv.  Salmon,  B.  R.  Eaft.  22  Geo.  3.     He  alfo  faid  that,  under 

■    ■  the  circumftance^  of  this  cafe,  there  was  an  implied  contraA 

BiBT**   between  the  parties,  to  continue  the  tenancy  from  year  to  year, 

■     V.  I 

Sraw*  principal  in  a  colliery,  but  the  wych-houfes  are  of  no  value  without  the  falc-pans.  If 
they  were  taken  away,  the  houfes  would  go  ufelefi  to  the  heir,  and  the  executor  gain 
nothing  but  old  iron.  On  the  principlei  of  trade  the  public  convenience  which  operated 
with  Lord  Hardwch  io  Lawna  v.  Lawtmi,  the  defendant  is  entitled.  The  cafe  of  the 
cyder-mill  it  not  reported,  and  was  only  a  mfi  frius  determination  of  Ccmyns^  who  in 
I  Dig.  594.  lays  it  down  that  null-ftones  go  to  the  heir.  It  was  the  opinion  of  Mr. 
9fUkrtiktm,  foon  after  the  cafe  of  the  fire-engine  was  decided,  that  the  heir  was  intitled 
to  fixtures  of  this  kind,  and  his  opinion  has  ever  fince  been  acqoiefced  in.  Though  the 
'pans  may  be  removed,  yet  from  then:  nature,  and  on  the  rule,  that  the  principal  Ihall 
not  be  deftroyed  by  removing  the  acceflary,  they  ought  to  remain  to  the  heir.  This  is 
not  a  conteft  between  a  tenant  for  years  or  life  and  the  remainder-man,  but  between  the 
diiferent  reprefentatlves  of  the  fame  perfon. 

Cur,  vult  advif. 
On  a  fobfequent  day  Lord  MansfiUf  after  ftatiog  the  cafe,  faid. 
All  the  old  cafes,  fome  of  which  are  in  the  year  books,  and  Brooke's  AhridgmeHt^  agree> 
that  whatever  is  conne^ed  with  the  freehold,  as  wainfcot,  furnaces,  pidures  fixed  to 
the  wainfcot,  even  though  put  up  by  the  tenant,  4>elong  to  the  heir.     But  there  has 
been  a  relaxation  of  the  ftriA  rule  in  that  fpeciet  of  cafes,  for  the  benefit  of  trade,  be- 
tween landlord  and  tenant,  that  many  things  may  now  be  taken  away  which  could  not 
be  formerly,  fuch  as  erections  for  carrying/on  any  trade,  marble  chimney-pieces  and  the 
like,  when  pat  up  by  the  tenant.     This  is  no  injury  to  the  landlord,  for  the  tenant 
leaves  the  premifes  in  the  iAmt  ftate  in  which  he  found  them,  and  the  tenant  is  benefited. 
There  has  been  alfo  a  relaxation  in  another  fpecies  of  cafes  between  tenant  for  life  and 
femainder-man',  if  the  former  hat  been  at  any  expence  for  the  benefit  of  the  eilate,  as 
by  ereAing  a  fire-engine,  or  any  thing  elfe  by  which  it  may  be  improved  j  in  fuch  a 
cafe  it  has  been  determined  that  the  fire-engine  (hould  go  to  the  executor,  on  a  prin- 
ciple of  public  convenience  bring  an  encouragement  to  lay  out  money  in  improving  the 
eftate,  which  the  tenant  would  not  otberwife  be  difpofed  to  do.     The  fame  argument 
may  be  applied  to  the  cafe  of  fnant  for  life  and  remainder.man  as  that  of  landlord  and 
'  tenant,  namely,  that  the  temainder-man  is  not  injured,  but  takes  theefiate  in  the  fame 
'  condition  as  if  the  thing  in  quedion  had  never  been  raifcd. 

fijit  I  cannot  find  that  between  heir  and  executor  there  has  been  any  relaxation  of  this 
fort,  except  in  the  cafe  of  the  cyder-mills,  which  is  not  printed  at  large.  The  prrfent 
cafe  is  very  ftrong.  The  falt-fpring  is  a  valuable  inheritance,  but  no  profit  arlfes  from 
it,  unlefs  there  is  a  fjlt-work  \  which  confiils  of  a  building,  (^r.  for  the  purpofe  of 
containing  the  pans,  ^c,  which  are  fixed  to  the  ground.  The  inheritance  cannot  be 
enjoyed  without  them.  1  hey  are  acceifaries  ncceffary  to  the  enjoyment  and  ufe  of  the 
principal.  The  owner  creAtd  them  for  the  benefit  of  the  inheritance  j  he  could  never 
xnean  to  give  them  to  the  executor,  and  put  him  to  the  expence  of  taking  them  away, 
without  any  advantage  to  him,  who  could  onlv  have  the  old  materials,  or  a  contribution 
from  the  heir  in  lieu  of  them.  But  the  heir  gains  87.  ^-r  week  by  them.  On  the 
reafon  of  the  thing  therefore  and  the  intention  of  the  teflator,  they  muft  go  to  the  heir. 
It  would  have  been  a  different  queflion  if  the  fprings  had  been  let,  and  the  tenant  had 
been  at  the  expence  of  creeling  thefe  falt^works }  he  might  very  well  have  faid» 
**  1  leave  the  eftate  no  worfe  than  I  found  it.'*  That,  as  I  dated  before,  would  be  for 
the  encouragement  and  convenience  of  trade,  and  the  benefit  of  the  etlate.  Mr.  fVtlm 
brMham  in  his  opinion  ukes  the  diiiin^ion  between  executor  and  tenant.  For  theAi 
rctfoot  we  are  all  of  opinion  that  the  falt-pans  mufl  go  to  the  heir. 

Pcjiea  to  the  defendant.   . 

and 
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and  if  fo,  all  the  rights  which  the  defendant  had  under  that 
tenancy,  muft  continue.     Beavan  ▼•  Dilahay^  mttgj  5, 

Adair^  Serjt.  was  going  to  fhew  caufe  againft  the  rule,  but  was 
{topped  by  the  court,  who  faid,  it  was  not  neceiTary  to  go  into 
the  general  quefiion,  as  to  the  right  of  a  tenant  to  remove  build* 
ings,  C^f,  flnce  the  fair  interpretation  of  the  agreement  was,  that 
as  the  defendant  was  to  remain  in  pofieffion,  for  a  certain  time 
after  that  agreement  was  entered  into,  and  judgment  (igned  in  the 
eje£imenr,  he  (hould  do  no  zGt  in  the  meantime  to  alter  the  pre- 
mifes;  but  (hould  deliver  them  up,  in  the  fame  fituation,  as  they 
were  in,  when  tHe  agreement  was  made,  and  the  judgment  figned, 

Kule  difcharged. 


Johnstone  Executor  of  Johnstone  v.  Margetson.    ^7/?\h. 

'TTHIS  was  an  aflion  brought  by  the  executor  of  the  late  J^«"ng.*e 
commodore  Johnftone^  againft  the  Prize  Agent,  to  recover  flagemcer 
914/.  being  one-eighth  part  of  the  money  arifing  from  the  falc  ftJ^Jngm 
of  a  Spanijb  (hip,  under  the  King's  proclamation  dated  the  25th  orders  to  a 
of  June  1779*  for  granting  the  diflribution  of  prizes  during  the  hii^com- 
then  hoftiliiies  with  Spain.  "»*"^  ^.^^ 

The  declaration  was  for  money  had  and  received  with  the  after  the 

Ufual    counts.  orderiwere 

giv  D,  but 

The  caufe  was  tried  at  the  fittings  after  Hilary  term  1788,  before  a 
before  Lord  Loughborough^  when  a  verdi£t  was  found  for  the  [^n]heac« 
plaintiff,  fubjcft  to  the  opinion  of  the  court  on  the  following  ^JP^^  *"" 

cafe  ;  roand ;  but ' 

On  the  16th  of  Decembtr  1780,  the  deceafed  being  then  at  ^l^^^ 
Spitbead^  and  a  flag-officer  and  commodore  on  the  Lijbon  Jlation^  waaappoiat- 
wrote  an  order  to  Capt.  Mann^  who  was  then  commander  of  the  hUn  on  hU 
Cerberus  frigate,  one  of  the  fquadron  under  the  command  of  the  ^^^^"„ 
deceafed  on  the  faid  (lation,  to  fail  on  a  crui^^e ;  which  order  was  oot  inritied 
received  by  Capt«  Mann^  at  Lijbon^  on  the  17th  of  January  178 1,  eighth'of  a 
who  in  confcqucncc  of  it  failed  on  the  28th  of  January  l^%u  JL^'^f^*** 
and  on  the  25th  of  February  178x9  took  as  prize  ihtGrana^  a  which  failed 
Spantjb  frigate.  quenceofk 

On  the  3d  of  March  1781,  CapUin  Mann  arrived  at  Plymouth  c*deri,iinde 
with  the  prize,  and  wrote  to  the  deceafed  then  at  Spitbe^(l,  mationfolr 
inft)rminK  him  of  bis  arrival.  ,     ^t?*** 

S3  On 


SON* 
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l^gg.         On  the  19th  of  January  1 78 1 ,  a  commtffion  had  been  made  oue 

,  from  the  Admiralty,  appointing  the  deceafed  to  another  ammand 

'  John-      ^ith  certain  other  (hips,  among  which  the  Cerberus  was  not  in- 

*^V,*      eluded  J  which  commiffion  he  received  6n  the  3d  of  February  178*. 

Marget-        After  the  19th  of  January  1781,  no  orders  were  addreflcd  by 

the  Admiralty  to  the  deceafed  as  commander  on  the  Lijbon  flation, 

nor  was  any  other  flag-officer  appointed  to  that  ftation. 

This  was  argued  in  Trinity  itrtn  1788,  by  Jdair,  Seijt.  for  the 
plaintiff,  and  Lawrence^  Serjt.  for  the  defendant :  and  a  fecond 
time  in  Eajler  term  laft,  by  Le  Blanc^  Serjt.  for  the  plaintiff*, 
and  Bond^  Serjt.  for  the  defendant.  On  the  part  of  the  plaintiff 
it  was  contended  in  fubflance  as  follows  : 

The  firft  claufe  of  the  proclamation  material  to  the  prefent 
queftion,  is  that  which  diredts,  that  after  the  produce  of  any 
prize  (hall  be  divided  into  eight  equal  parts,  ^<  1  he  captain  and 
*<  captains  of  any  of  our  faid  (Lips  and  vcfTels  of  war,  who  fiiall 
<*  be  aStually  on  board  at  the  taking  of  any  prize,  (hall  have  thru 
**  eighth  parts  ;  but  in  cafe  any  fuch  prize  (hall  be  taken  by  any 
*<  of  our  (hips  or  vefTels  of  war  under  the  CQ^nmand  of  a  flag  or 
<*  flags,  the  flag-oflicer  or  officers,  being  a£lually  on  board,  or 
<<  direAing  and  affifting  in  the  capture,  (hall  have  one  of  the  faid 
^'  three  eighth  partly  the  faid  one-eighth  part  to  be  paid  to  fuch 
**  flag  or  flag-officers  in  fuch  proportions,  and  fubjed  to  fuch 
**  regulations  as  are  herein  after  mentioned." 

Under  this  claufe,  the  deceafed  commodore,  was  intitled  to 
one-eighth  of  the  prize  in  difpute,  fince  the  giving  orders  is  a 
direction  and  affiftance.  Having  given  the  order,  he  was  intitled 
to  all  the  beneficial,  confequences  of  it.  His  perfonal  prefence 
was  not  necefTary.  Captains  by  this  claufe  muf}  be  adually  on 
l^oard  at  the  time  of  the  capture,  otherwife  they  have  no  right  to 
(hare  in  the  prize  ;  but  the  direction  as  to  flag-oflScers  is  in  the 
disjun<5live  ;  thty  muft  be  either  on  board,  §r  affifling  and  .di- 
reding,  and  the  only  way  of  affifting  and  dire£iing  where  the 
flag  officer  is  not  on  board,  is  by  giving  orders. 

The  next  claufe  to  be  confuiered  is  that  which  is  in  the  fol- 
lowing terms :  **  We  do  hereby  will  and  dire^,  that  the  follow- 
**  ing  regulations  (hall  be  obferved  concerning  the  one>eigbth 
<*  part  herein  before  mentioned  to  be  granted  to  the  flag,  or  flag- 
<<  officers  who  (ball  adiualiy  be  on  board  at  the  taking  of  any 
*<  prize,  or  (hall  be  direding  or  affifting  therein;  firft,  that  a 
<*  flag-officer  commander  in  cbief^  when  there  is  but  one  flag* 

*«  officer 
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**  officer  upon  fcrvice,  fhaU  have  to  his  own  ufe  the  faid  one-     1780. 
**  eighth  part  of  the  prizes  taken  by  ih'ps  and  vcffcls  under  his 


•"  command  :  Secondly,  That  a  flag-officer  fent  to  command  at  John- 
.*•  Jamaica^  or  elfcwherc,  (hall  have  no  right  to  any  fliare  of  v. 
•*  prizes  taken  by  (hips  or  veflTcls  employed  there,  before  he  Maicet- 
**  arrives  at  the  place  to  which  he  is  fent,  and  has  aduaily  taken 
"  upon  him  the  command  :  Thirdly,  That  when  an  inferior 
**  flag-officer,  is  fent  out  to  reinforce  a  fuperior  flag-officer,  at 
*^  Jamaica^  or  elfewhere,  the  fuperior  flag-officer  (hall  have  no 
**  right  to  any  (hare  of  prizes  taken  by  the  inferior  flag-officer, 
^<  before  ihe  inferior  flag-officer  (hall  arrive  within  the  limits 
."  of  the  command  of  the  fuperior  flag-officer,  and  aflually  rc- 
.**  ceivc  fome  order  from  him.  Fourthly,  That  a  chief  flag^ 
**  officer  nturntng  home  from  Jamaica  or  elfewhere,  (hall  have  m 
*^  Jbare  of  the  prizes  taken  by  the  (hips  or  veflels  left  behind  to 
."  aa  under  another  command.**  Now  thefe  claufes  were  evi- 
dently defigned  to  prevent  difputes  between  two  flag*  officers,  re- 
Tpeding  the  one-eighth  part ;  but  the  prefent  queftion  is  between 
a  flag-officer  and  a  captain,  whether  the  captain  (hall  receive 
'  three-eighths,  or  only  two,  and  the  flag-officer  the  remaining 
third.  But  by  the  ufage  of  the  navy,  and  the  fair  conftrudion 
of  the  former  part  of  the  proclamation,  a  capuin  is  only  to  have 
}he  whole  three-eighths,  when  he  does  not  a£l  under  the  com- 
mand of  a  flig- officer,  but  receives  his  orders  immediately  from 
.the  Admiralty,  or  when  he  takes  a  prize  in  purfuanceof  a  plan 
formed  by  himfelf.  But  allowing  the  latter  claufes  of  the  pro* 
clamation,  to  be  applicable  to  the  prefent  cafe,  they  are  clearly 
^  in  favour  of  the  plaintiff.  A  flag-officer  coming  new  on  a  (lation 
bas  no  right  to  any  (hare  of  prices  taken  by  (hips  on  that  ftation, 
before  he  a£kually  arrives  and  takes  upon  him  the  command.  The 
reafon  of  this  exclufion  mud  be,  that  he  has  not  been  affiftingor 
dire£ting,  by  giving  orders.  In  other  cafes  the  right  is  vefted 
from  the  time  of  giving  the  orders.  By  the  fourth  regulation  a 
flag-officer  returning  home,  is  to  have  no  (hare  in  prizes  taken 
.  by  (hips  left  behind  under  another  command.  But  when  be  does 
iiot  leave  the  (hip  under  another  command,  (as  in  the  prefent 
cafe,)  then  his  right  is  not  taken  away  :  unlefs  he  were  intitled 
by  the  other  claufes,  this  reftridion  would  be  fuperfluous.  If 
the  right  of  the  flag-officer  were  divefted  merely  by  quitting  his 
ftation,  it  would  be  abfurd  to  fpecify  the  cafe,  pf  leaving  (hips 
behind  under  another  command.  By  the  coucfe  of  the  navy,  a 
ipiptain  once  under  the  command  of  a  flag-officer,  continues  fo 

S4  till 
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1780       till  another  is  appointed.     Here  the  words  another  command! 
.  muft  be  taken  to  mean  the  command  of  another  flag-officer. 

John-  But  in  truth  thefe  claufes  relate  only  to  queftions  between 

•TONi  i^Q  flag-officers.  It  zppczr%  from  a  fearch  made  in  tbeoffices, 
Maigxt-  that  before  the  year  17449  the  proclamations  in  time  of  war, 
^^^'  contained  no  particular  regulations  refpeSing  the  (hare  of  flag- 
officersy  which  then  flood  upon  the  general  rule.  In  that  year» 
/egulations  were  inferted.  The  firft  was  the  fame  as  that  in  the 
prefent  proclamation :  the  fecond,  that  no  flag-officer  fent  out 
fhould  have  any  (hare,  f^c.  **  before  he  arrived  within  the  limits 
of  his  command  :"  the  thirds  fimilar  to  the  fecond,  with  regard  to 
an  inferior  flag-officer  fent  out  to  reinforce  a  fuperior  :  thefourth^ 
that  a  chief  flag-officer  returning  home  ihould  have  no  (hare  in 
prizes  taken  "  by  fhips,  fcfr.  left  behind  at  Jamaica  or  eliewhere 
after  he  was  got  out  of  the  limits  of  his  command."  In  the 
year  17569  thefe  regulations  were  altered  purfuant  to  a  reprefent« 
ttion  from  the  Lords  of  the  Admiralty,  to  whom  the  matter 
was  referred  by  an  order  of  the  King  in  council,  to  the  form  in 
which  they  ftand  at  prefent.  In  the  fecond  article,  inflead  of 
the  words  ♦  ieffre  hi  arrives  within  the  limits  •/  his  commaniC* 
were  inferted,  **  before  be  arrivt%  at  the  plaa  to  which  hi  is  fmt^ 
and  aSlually  takis  upon  him  the  ccmmandJ^  To  the  third  article, 
were  added  **  before  they  (the  inferior  flag-officers)  adually  re. 
receive  fome  order  from  him"  (the  fuperior).  In  the  fourth  ar- 
ticle, inftead  of  the  words  ^^Jhips  left  at  Jamaica,  #r  elfewhin 
aftir  hi  is  got  out  of  thi  limits  of  his  command^*  were  inferted, 
^^Jhips  left  behind  to  aEl  under  another  command.*^  This  compara^  ^ 
tive  view  clearly  (hews,  that  thefe  regulations  were  de(igned 
merely  to  prevent  difputes  between  flag-officers,  where  one 
was  going  out,  and  the  other  coming  home,  refpefiing  the  limits 
of  their  refpe£live  commands,  when  they  were  in  fuch  and  fuch 
latitudes,  and  in  that  the  year  1756,  a  more  pointed  defcription 
was  given  to  the  regulations,  as  they  flood  in  1 744,  which  was 
adopted  in  the  prefent  proclamation,  but  which  does  not  include 
the  prefent  cafe,  there  beiiig  no  other  commander  on  the  Lifbon 
ftationj  after  commodore  Johnflom  had  quitted  it.  In  the  cafe 
of  Tctylor  V.  Lord  H*  PauUtt  (tf ),  it  was  decided  that  the  plain* 

tifl;  ' 

(«)  TxTtOR  tf.  Lord  H.  Pawlett,  at  Nifi  Priut^    >759« 

This  was  an  tfiion  for  money  had  and  received  by  the  defendant,  as  the  admiral^t 

^  ftare  of  a  prise  taken  by  the  plalodflf's  ihip,  which  failed  from  the  Dowm  on  a  cruife 

under  orden  from  defeadanty  who  commanded  as  admiral  on  that  tlatJon.     The  ground 

tf  theaftioo  was,  that  before  the  prist  was  takea  the  ddendaai's  coousaad  was  deter^ 

pined,  be  beb^  fopciieded  by  Admiral  ^anri. 

Adinindi 
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tiiF,  who  was  in  (imilar  circumftances  with  Captain  Mamj  could     1789. 
not  recover.     In  the  cafe  of  (a)  Pig$t  v.  ffl)iUj  the  prize  vfas 


taken,  after  Admiral  Ptg&t  had  arrived  within  the  limits  of  his     ^^oh 


command  in  Americay  and  aftually  fuperfeded  Admiral  Digby.        ^^^^^ 
That  cafe  was  therefore  within  the  letter  of  the  proclamation,  and       mm, 
cannot  be  applied  to  the  prefent. 

It  was  argued  on  the  part  of  the  defendant,  that  the  commo- 
dore could  only  be  intitled,  if  at  all,  under  the  general  claufe 
which  gave  one  of  three-eighths  to  a  flag-officer,  where  the  prize 
was  taken  by  a  fhip  under  the  command  of  a  flag-officer ;  there 

Admirals  Bojcawcn  and  Knowht  were  called  z%  witneflfes  to  prove  the  difcipline  of  the 
navy,  in  regard  to  the  determination  ti  an  officer*!  command.— They  both  agreed  that 
vhere  an  admiral  deUches  a  Aip  from  his  fquadron  upon  intelligence  which  he  had  hin- 
Uif  received,  and  to  execute  a  plan  sot  prefcribed  to  him  by  the  Admiralty,  but  formed 
by  himfelf,  though  he  fliould  be  fuperfeded  before  that  fliip  bad  finiflied  her  cruife  be 
continued  anfu  erabie  for  her,  and  ihe  does  not  become  under  the  charge  of  the  admird 
who  fucceeded  him  till  ihe  has^  rqoined  the  fquadron ;  and  in  fuch  a  cafe  they  both 
ieemed  to  thinjc,  that  the  admiral  who  was  accountable  for  the  ihip  was  entitled  to  the  ^ 
pfize-moncy.  But  if  the  (hip  was  deuched  by  an  admiral,  in  confequence  of  particular 
orders  to  him  from  the  Admiralty  to  fend  one  to  fuch  a  iiation,  or  on  a  particular  fer. 
vice  n^ed,  the  admiral  had  oo  further  charge  of  this  ihip  than  while  he  was  adually 
in  command,  but  when  he  was  fuperfeded,  transferred  it,  as  he  did  his  ftanding  orderf 
to  the  admiral  who  fucceeded :  and  that  the  admiral  upon  the  command  at  the  time  of 
the  capture  was  intitled  to  the  prize-money,  notwithftanding  the  ciptain  taking  the 
priae  had  received  bo  order  from  him* 

Lord  Manifitld  had  no  doubt  upon  the  words  of  the  proclamation  for  thediftributioa 
of  prises,  that  the  plaintiff  could  have  no  title  to  recoyer,  becaufe  there  never  waa  an 
interval  in  which  his  Aip  waa  not  under  the  command  of  an  admiral  \  aod  ihereibre» 
though  it  might  be  a  queftiaiy  Whether  the  Ihare  of  an  admirtl  belonged  to  Admiral 
Smithy  or  to  the  defendant  ?  yet  witheut  doubt  the  plaintiff  was  not  intitled  to  it*  Hia 
couniel  did  not  accept  Lord  MatiMfold'ioSctof  a  cafe  made  for  the  opinion  of  the  courti 
hut  rather  permitted  him  to  be  non-fuited. 

(«)  PicoT  V.  Whiti,  Eafter,  25  Cm.  3.  B.  R» 

This  was  an  aftioo  of  affumpfit  for  money  had  and  received  to  the  ufe  of  the  plain- 
tiff. At  the  trial  a  cafe  was  referved,  which  waa  in  fubftance  aa  follows:  that  Admiral 
Pighf  Mtu  \d  July  1 7S2  commander  on  the  North  jfmmcsm  ftztioti  ^  that  on  the  7th 
^r/rew^  Admiral  Pipe  fuperfeded  Admiral  i)igi^jF  and  took  him  under  command} 
^fore  which  time  Admiral  Dighy  had  feot  out  croifisrs  which  after  that  date  took  ftve- 
ral  prises.  The  quet!ion  was.  Whether  Admiral  Pi^r  was  intitled  to  a  ihare  of  tliefe 
prizes  u  command^  in  chief? 

Lord  Mamfieid,  I  certainly  at  tlie  trial  did  not  hint  which  way  my  opinion  was,  oat 
of  Tefped  to  the  contending  parties  and  the  value  of  the  thing.  I  told  them  1  would  If 
they  pleafed  make  a  ca^e  of  it.  I  have  not  a  particle  of  doubt.  In  many  cafea  of  prise» 
Che  value  of  the  prize  in  queftion,  and  the  hardship,  have  occafioned  authoritative  . 
explanations  by  the  King.  But  in  acaAs  like  the  prefent,  there  was  no  doubt  from  die 
ginning  but  that  the  admiral  in  command  was  always  intitled  to  a  ihare.  Formerly 
indeed,  the  momf  nt  an  admiral  was  appointed  to  a  command  he  fliared  In  all  prisea 
taken  on  that  ftatioe,  even  before  he  joined.  But  that  is  altered*  for  they  cannot  now 
have  a  ihare  of  prizes  till  they  come  within  the  limits  of  their  command.  It  is  no  matter 
who  give  the  orders  or  who  fent  them  out.  The  plaintiff  waa  commander  in  chief  at  the 
time  the  prizes  were  taken,  and  therefore  he  is  certainly  Intlded  to  the  prize-money. 
The  three  other  Judgea  were  of  the  fame  opinion,  Poflo^  to  the  plfintiC 

13  was 
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1789.     was  nothing  in  the  fubfequcnt  claufes  which  could  give  it  him  ^ ' 

.— ^ that  his  command  on  the  Li/ion  ttation  could  not  be  underftood 

•TONi     *^  ^^^  continued  tijl  the  time  of  the  capture,  as  be  had  accepted 
another,  and  the  duties  of  both   together  were  incompatible. 
mkV  Drer^  IS9,  197.     It  was  like  an  office  by  writ  or  patent  which 
ceafes,  on  the  acceptance  of  another.     If  a  {berifF  liTue  his  war* 
rant  to  the  bailiff  to  execute  a  writ,  and  before  execution  a  new 
iberiff  be  appointed,  the   bailiff  is  under  the  diredion  of  the 
latter..     If  a  judge  of  one  court  be  removed  to  another,  and  be-» 
fore  his  removal  make  an  order,  fuch  order  though  executed  is 
not  confidered  as  being  under  his  particular  direction.     The  ob«* 
je£t  of  the  proclamation  vi^as,  to  encourage  the  captors  afiually 
on  board,  by  giving  thrfm  the  prizes.     There  muft  be  cither  an 
aftual  or  conftruflive  prefence  to  intitle  an  officer  as  a    captor« 
But  in  the  prefent  cafe  there  could  be  neither,  the  commodore 
having  no  authority  over  Captain  Mann^  at  the  time  of  the  cap- 
ture.    His  command  muft  have  ceafcd,  either   on   the  J9th  of 
January  when  his  new  comminion  was  made  out,  or  on  the  3d 
of  February  when  he  received  it.     From  that  time  Captain  Mann 
^3ed  as  the  immediate  otEcer  of  the  Admiralty,  to  whom  he  was 
amenable.     The  exprefs  words  of  the  proclamation  are,  **  under 
the  command  of  a   flag-officer,"  but  if  a  flag-.officer  be  intitled 
under  this  claufe,  after  he  has  quitted  the  former   command  and 
taken  another,  he  would  with  equal  reafon  be  intitled  to  the  end 
of  the  war,  or  if  he  were  difgraced  ;  or  his  executor  if  he  died^ 
after  giving  orders,  but  before  the  capture.     The  4th  claufe  does 
not  imply  that  another  flag-officer  muft  be  left  in  command : 
another  command  means  a  different  command,  that  of  the  fenior 
captain  left  behind,  was  fufficient  to  anfwer  fuch  a  defcription  • 
It  was  not  neceffary  that  another  flag-officer  (hould  be  appointed, 
to  put  an  .end  to  the  command  of  the  deceafed  on  the  Lijbon  fta« 
tioD  ;  that  was  effeded  by  his  appointment  to  the  expeditioa 
againft  the  Cape  of  Good  Hope.     Where  a  flag-officer  quits  his 
ftation  to  return  home,  the  command  devolves  on  the  fenior 
captain  ;  but  if  it  be  thus  when  he  is  returning  from  his  ftation, 
ft  muft  be  fo  when  his  command  is  aduaily  determined.     As  to 
the  cafe  of  Tajlor  v.  LordH.  Paulett^  if  Commodore  Jobnftone  had 
been  fufpended  as  Lord  H.  Pauleti  was,  the  officer  fucceeding 
him  would  have  been  entitled,  but  here  there  was  no  other  ap« 
pointed.     That  cafe  therefore  is  not  in  point.     The  cafe  of Pigot 
V.  tfl)ite  proves,  that  a  flag-officer  is  not  entitled  to  a  prize 
merely  by  giving  an  order  to  criiife.    There  Admiral  Digfy 

bad 


IN  THE  TwENTY-NiNTir  Ybar  OF  GEORGE  III.  167 

had  given  the  order,  but  Admiral  Pigot  had  a  right  to  the  fla^-     i/Sq* 
officer's  (hare  of  the  capture. 


It  was  replied,  Johk- 

"  That  though  the  right  of  the  deceafed  commodore  depended  v. 
on  the  former  claufe  in  the  proclamation,  yet  the  fubfequcnt  ^Y*^"^' 
regulations  might  be  called  in  to  explain  it.  There  are  but  two 
ways  in  which  a  command  or  office  at  common  law  once  vefted 
can  de:ermine  :  the  firft  is,  by  direft  revocation  ;  the  fecond,  by 
the  acceptance  of  another  incompatible  with  it.  In  the  prefent 
cafe,  the  two  commands  were  not  incompatible.  A  general  has 
often  the  command  of  two  divifions  of  an  army  at  the  fame  time. 
So  the  coinmand  of  two  fleets,  though  it  may  be  inconvenient, 
is  not  in  its  nature  repugnant.  .  The  command  then  of  the  com- 
modore on  his  former  ftation,  did  not  expire  merely  by  his  being 
appointed  to  another.  ^If  an  officer  dies,  or  is  killed  in  battle 
after  giving  orders,  he  is  confidered  as  a  captor  with  refped  to 
a  (hare  in  the  prize,  and  his  executors  are  incitled.  In  fuch  cafe 
the  command  is  determined,  and  yet  the  right  attaches.  If 
Captain  Mann^  not  having  any  other  orders,  had  difobeyed  thofe 
given  by  the  commodore,  he  would  have  been  amenable  to  a 
court-martial  j  but  if  the  command  was  at  an  end,  he  could 
not  be  anfwerable  for  difobedience  to  an  officer,  whofe  authority 
didnotexift.  Obedience  and  command  are  co- relative  terms ; 
if  the  order  aflFeAed  Captain  Mann^  his  obedience  was  to  the 
commander  who  gave  it.  The  words  "  other  command*'  in  the 
fourth  claufe  cannot  mean  that  of  a  fenior  captain,  fince  if  that 
were  the  conftruAion,  the  claufe  would  be  abfurd,  as  no  cafe 
could  exift,  where  a  fbip  would  not  be  under  another  command  \ 
they  muft  therefore  mean  the  command  of  another  flag-officer. 
In  the  cafe  of  Pig9t  v.  WhiU^  it  was  exprefsly  dated  that  Admiral 
fig9t  had  taken  Admiral  Bighy  under  his  command,  before  the 
prize  was  made  :  there  Admiral  Pigot  was  the  other  flag-officer. 
Here  there  was  no  other  flag-officer  appointed,  therefore  Captain 
Mann  was  not  left  to  a£i  under  <^  another  command.'* 

On  this  day,  judgment  was  given  by 

Lord  L0U6HBOROUGH,  who  after  flating  the  cafe  referved, 
proceeded  as  follows : 

On  the  argument  it  was  contended  in  behalf  of  the  plaintiff, 
that  the  late  Commodore  JAnftom  was  intitled  to  one-eighth 
part  of  the  prize  taken  by  Captain  Mann^  under  that  claufe  of 
the  prodamatioD  which  gives  fuch  ihare  to  the  flag-officer  who 

Ibould 
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1789*     fliould  be  adually  on  board,  or  direding  and  affifting  in  the  cap- 
■■  ture.     It  was  alfo  contended  that  the  regulation  re^>eSing  a 

/foNK  flag-officer  returning  home  was  applicable  to  this  cafe,  and  in 
favour  of  the  plaintifF.  That  regulation  is;  that  where  a  flag« 
officer  is  fent  out  to  command  on  any  ftation,  he  (hall  have  no 
{hare  of  any  prize  taken  by  (hips  employed  there,  before  he  arrives 
at  the  place  to  which  he  is  fent,  and  aftually  takes  upon  bim  the 
command  ;  and  that  a  flag-officer  returning  home  {hall  have  00 
ihare  of  the  prizes  taken  by  the  (hips  or  veflels  left  behind  to 
uEt  under  another  command.  But  it  was  faid,  that  as  the  order 
was  given  by  Commodore  John/fomf  and  as  the  cruife  began  un- 
der his  command,  and  no  other  flag-officer  appointed  to  fucceed 
him,  his  command  mud  be  underftood  to  have  continued  while 
the  capture  was  made,  and  therefore  the  plaintifF  was  intitled  to 
recover.  On  the  part  of  the  defendant,  it  was  argued,  that  by 
the  claufe  of  the  proclamation  under  which  the  right  of  Captain 
Mann  attached,  three- eighths  of  ail  prizes  were  given  to  the 
captain  on  board  at  the  time  of  the  capture,  with  an  exception 
only  of  (he  cafe  of  a  flag-officer  being  actually  on  board,  or 
dire£ting  and  affifting  in  the  capture,  who  in  fuch  cafe  was  to 
have  one  of  thofe  three  eighths;  and  therefore  to  give  a  flag- 
officer  any  title  to  fuch  (hare,  it  was  neccflary  that  the  (hip 
(hould  be  a£lually  under  his  command  at  the  time  of  the  capture 
but  where  he  had  quitted  the  command,  he  could  not  be  intitled. 
I  am  to  declare  the  opinion  of  the  court,  that  under  the  pro- 
clamation Captain  Mann  had  a  right  to  the  whole  three- eighths. 
To  intitle  any  other  pcrfon,  it  was  neccflary  that  two  things 
(hould  concur,  namely,  that  both  the  order  (hould  be  given,  and 
the  capture  made,  undtr  the  a6)ual  command  of  a  flag-officer 
though  it  need  not  be  under  the  fame  flag.  The  queftion  then 
is.  Whether  the  commiffion  fent  from  the  Admiralty  on  the 
igih  of  January  to  Mr.  Johnflonc^  appointing  him  to  take  another 
command,  did  not  amount  to  a  determination  of  his  command 
on  the  Lijbon  Ration  ?  On  this,  our  opinion  is,  that  by  fair  and 
natural  prefumption,  though  it  does  not  follow  as  a  firidl  ne- 
cefiary  confequence,  when  the  Admiralty  gives  an  order  to  an 
officer  to  go  to  the  Weflward,  who  before  commanded  to  the 
Eaftward,  all  his  former  duty  ceafes,  unlefs  there  is  fome  fpecial 
reafon  to  prove  the  contrary,  from  the  time  he  accepts  the  other 
command.  We  therefore  think  in  the'prefent  cafe,  that  as  the 
prize  vvas  taken  when  ComtnoAoxt  Johnjiom  was  not  commander 
on  that  ftation,  there  muft  be 

Judgment  for  the  defendant* 
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Driver  on   the  fcvcral   Dcmifes  of  Burton  v.      m„^ 
HussEY  and  Others.  Junagih. 

1 N  eje£lmentj  a  cafe  was  referved  for  the  opinion  of  the   court,  in  ordrr  to 
^    the  material  part  of  which,  ftatcd  that  JlS-uil 

By  a  marriage  fettlement,  Mary  Burton  was  tenant  for  Ijfe  of  ""neccffiry 
the  premifes  in  qtiefiion,  remainder  xo  Richard  fVilliams  (the  in-  tydifcomu' 
tended  hufband,)  for  life,  remainder  to  truftces  to  preferve  con-  n»»">j<^««i<l 

,  b"  tclually 

tingent  remainders,    remainder  to  Sarah  Bijhop  (the  intended  feifed  by 
wife,)  for  life,  in  bar  of  dower,  faf^.  remainder  to  the  firft  and  ^^^J^'^ 
other  Tons  o^  Richard  Williams  and  Sarah  Bijhop^  in  tail  male,  re- 
mainder to  their  daughters  as  tenants  in  common  in  tail  general, 
nmainder  ta  Mary  Burton  in  fee. 

The  marriage  took  efFe£^,  and  fome  time  afterwards,  Henry 
Burton^  the  hufband  of  Mary  Burton^  joined  with  her  in  levying 
a  fine  fur  cognizance  de  droit  ta'ntum  with  releafe  and  warranty,  of 
her  remainder  in  fee,  to  her  ufe  for  life,  remainder  to  the  ufeof 
the  heirs  of  her  body  by  the  faid  Henry  Burton^  or  any  future 
hu(band  in  tail  genera],  remainder  to  Henry  Burton  in  fee. 
Richard  Williams  died  in  the  life-lime  of  Sarah  {Bijhop)  his 
wife,  but  left  no  iflue.  Henry  Burton  alfo  died  without  leaving  . 
iflbe,  having  devifed  all  his  eftates,  i^c.  whatever,  to  Michael  ^ 

Burton^  his  brother  and  heir  at  law,  under  whom  the  leflbr  of 
the  plaintiff  claimed.  Afterwards  Mary  Burton  and  Sarah  fFil- 
liamSf  (late  Bijhop^)  joined  in  levying  a  fine  fur  cognizance  de  droit 
come  ceOi  ^c.  of  the  premifes,  to  the  u(e  of  certain  perfons  in 
fee,  under  whom  the  defendant  claimed* 

On  this  cafe,  a  doubt  was  fuggefted,  whether  the  cftate  tail, 
which  Mary  Burton  took  by  the  ^nc  fur  cognizance  de  droit  tantum, 
was  not  difcontinued  by  the  fiut  fur  cognizance  de  droit  come  ceo^ 
Wr.,  and  the  remainder  over  to  Henry  Burton^  divefted  and 
turned  to  a  mere  right.  To  as  to  take  away  the  right  of  entry,  and 
put  the  plaintiff  to  the  neceiEty  of  bringing  a  real  acSlion. 

But  on  a  fubfequent  day,  it  was  admitted  by  the  counfel  for 
defendant,  (Serjts.  jfdair  smd  Runnington^)  that  as  Mary  Burton 
was  tenant  for  life  under  the  fettlement,  when  (he  joined  in 
levying  the  fine  fur  cognizance  de  droit  come  ceo,  i^c.  there  was  no 
difcontinuance  of  the  eftate-tail  io  remainder.  On  this  point, 
it  was  ftated  at  the  bar,  and  aflented  to  by  the  bench,  as  a  fettled  , 

f  ule  of  laW)  that  in  order  to  work  a  difcontinuance  of  an  eftate- 

tail. 
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1789.     tail,  it  is  neceiTary  that  the  party  difcontinuing,  ihall   be  ae^^ 

■  tually  feifcd   by  force  of  the  entail.     £///.  /  637. — BndofCs 

J^"J"     Cafi.     I  Co.  ^b.—Earl  of  Clanricari's  Cafe,     Hob.  273.  \a) 

HossxY.    Stephens  v.  Britieridge.     I  Lev.  34, — i  Roll.  Abr.  b^^^-^Gilb. 

Ten.  iij.—Cruifeon  Finely  254,  255. 

[a)  S,  C.  a  D::r.v,  577.  &r  Tiomai  Raym,  36.  x  Siderf.  83. 


MmuUyt  Thc  Dulcc  of  St.  Albans  v.  Shore. 

jHvi9th. 

vrhefcio  T^EBT  for  500/.  the  penalty  of  articles  of  agreement, 
articles  of  The  declaration  ftated  the  agreement  to  have  been  itiade 

^S^ut^*^  between  the  plaintiff  and  defendant  on    the    30th  of  March 

aahy^thCTe  1^87,  by  which  the  defendant  wai  to  purchafe  of  the  plaintiff 

€ovenaou  a  Certain  farm  with  the  appurtenances,  together  with  an  acre  and 

mTSTt^'o  ***lf  <>f  boggy  land,  at  the  price  of  2594/.    which  was  to  be 

cottinaai,  pj^jj   ^X   Laiy-day   then   next,   in   the  following  manner;    the 

8Dd  wlO  a  CO*  ^ 

veoant         plaintiff  was  to  accept  of  a  conveyance  and  furrender  of  certain 

riwiT'"  copyhold  and  Icafehold  premifcs  of  the  defendant,  at  the  price 

cmfderatiM   of  i820/.  (to  be  deducted  from  the  before-mentioned  fum  of 

toanadioa   25947.)  the  defendant  to  convey  thofe  premifes  at  the  expence 

th/*^n![r    ®^  ^^^  plaintiff  unlefs  a  fine  fhould  be  ncceffary,  the  expence  of 

'brougbtby     which  the  defendant  was  to  pay;  and  the  plaintiff  to  make  a 

MKcofnf'  good   title  to   the  defendant  at  his  (the  defendant's)  expence, 

of  Uienon-  unlcfs  a  fine  or  recovery  Ihould  be  neccffary,  for  which  the  plain- 
performance  I  .       . 
of  his  party  tiff  was  to  pay,who,  on  executing  the  conveyances,  was  to  receive 

fnl^t^  'the  refl  of  the  purchafe-money.     All  timber  trees,  elms,  and  willow 

hreacbhjA.  frees f  wbich  then  were  upon  any  of  the  above  ejiates,  to  be  fairly 

mni  which    Valued,  by  two  appraifers,  and  the  prices  or  values  thereof,  to  be 

S^Voal    f^'^  h  ^*'  refpe£tive  purcbafers  of  the  efiates  at  the  time  before 

fideracioa.     mentioned',   the  rents  of  the  refpedlive  eftates  to  be  received 

where  in  ar-  ^Y  ^^^  owners,  till  the  24th  of  March   then  next.     It   was 

tideaofa.    alfo  agreed,  that  in  cafe  the  plaintiff  fhould  not  be  enabled  to 

sreeme&t  lor 

thefaieof      make  a  good  title  to  the  faid  eftate  before  the  faid  24th  of  March, 

fl)^cecl\hat  ^^^^  agreement  fhould  be  void.  And  although  the  plaintiff  had 
^.  tbeieiier  done  and  performed  every  thing  on  his  part,  i^c.  yet  protefling 

uoold  take 

in  part  of  payment*  a  coaveyance  of  other  lands  belonging  to  B.  the  buyer,  and  it  was  alfo  agreed  that 
0II  t'mber^treit  toere  then  upon  any  of  the  efijtetf  fi>iuld  be  vshud  iy  nf^aifers,  and  pmdftr  by  the  rt^ 
fpeStive  furcbajtrt  at  a. given  time :  to  an  a£):ou  uf  debt  by  A.  againft  B.  for  the  penalty,  on  bisrefuial 
to  complete  the  purchafe,  B.  may  plead  that  W.  before  the  time  cut  down  a  certain  number  of  treea,  and 
thereby  rendered  himfelf  unable  to  perform^  and  it  wat  impoflible  for  him  to  perform  the  agreemeac. 
To  intitle  himfelf  to  the  penalty  the  pUiniiff  muft  ihew  a  ftri£l  performance  on  hit  part.  Sin.  A* 
hiYiog  covenanted  to  malce  a  good  title  to  B.  at  his  eapance  whether  it  be  a  good  averment*  that  A.  was 
tmfnble,  rudy  and  toillini  to  make  a  good  title  if  B.  would  have  prepared  the  conveyance  f  ^.  Alfo 
whether  a  breach  was  weU  affigned,  Aating  that  B.  did  mt  nor  wmld  accept  the  titic;  whether  it  ought 
aot  to  have  ihtim  that  A*  ttndertd  0  good  title  to  hiflo,  which  he  refuiadf 

15  that 


Shoie/ 
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that  the  defendant  h^d  not  done  any  thing  on  his  part,  i!fc.  ^^  in      1789. 

•♦  fafi,  the  faid  duke  faith,  that  he  the  faid  duke  always  from  the   * ■ 

^*  time  of  the  making  of  the  Taid  articles  of  agreement,  until    a^b^,,  J' 

**  and  upon  the  faid  24th  day  of  March  next  cnfuing  the  date 

**  thereof,  and  always  fince  bath  ban  and  is  capable^  ready^  and 

**  willing  to  mate  a  good  title  to  the  faid  IFilliam  Shore^  of  the 

**  faiJ  farm  and  premifes,  and  boggy  land  fo  agreed  to  be  pur- 

"  chafed  by  the  faid  William  Shore  as  aforcfaid,  and  to  execute 

'^  and  caufe  to  be  executed,  necelfary  and  proper  conveyances, 

*<  and  aflurances,  of  the  faid  farm,  and  premifes,  and  boggy  landsj, 

"  to  the  faid  William  Sbore^  if  the  faid  fVilliam  Shore  would  have 

**  drawn  and  prepared  the  fame  for  execution,  according  to  the 

*<  form  and  efFe£l  of  the  faid  articles  of  agreement,  to  wit,  at 

**  Hanwortb  aforefaid  :  And  the  faid  duke  avers,  that  he  the 

"  faid  duke,  before  the  25th  day  of  Marchj  being  Lady-day 

"  1788,  to  wit,  on  ihe  22d  day  o{  March  A,  D.  1788,  at  HaU" 

**  xoorth  aforefaid,  gave  notice  to  tl\c  faid  IFilliam  Shore^  that  he 

^*  the  faid  duke  was  ready  and  willing  at  any  time^  to  make  a  good 

"  title  to  the  faid  William  Shore^  of  the  faid  farm,  and  premifes, 

^^  and  land,  fo  agreed  to  be  purchafed  by  the  faid  William  Sbore^ 

**  and  to  execute  and  caufe  to  be  executed  proper  deeds,  convey- 

«*  anccs,  and  aflurances,  for  that  purpofe,  if  the  faid  William 

**  Shore  would  prepare  the  fame,  he  the  faid  duke  then  and  there 

^^  being,  and  fl ill  being  enabled  to  make^  and  capable  of  makings 

*^  a  good  iiiley  to  the  faid  William  Shore,  of  the  faid  farm,  and 

^'  premifes,  and  land,  according  to  the  form  and  cfftSt  of  the  faid 

*'  articles :  yet  the  faid  William  Shore  did  not,  nor  would,  on  or 

*'  before  the  faid  24ih  day  of  March  ne^t  cnfuing  the  date  of  the 

*^  faid  articles  of  agreement,  nor  hath  he  at  any  time  hitherto 

**  drawn  or  prepared^  or  caufed  to  be  drawn  or  prepared  to  be  exe^ 

'^  cuted  any  deed^  conveyance,  or  ajfurance  whatfoever,  of  the  faid 

*'  farm,  and  premifes,  and  lands  mentioned  in  the  faid  articles  of 

^*  agreement,  and  fo  agreed  to  be  purchafed  by  the  faid  William 

**  Shore  as  aforefaid,  nor  did^  nor  would  pay  the  faid  purcbafe'- 

^  money^  or  any  part  thereof,  nor  did,  nor  would  accept,  the  faH 

^  title  according  to  the  faid  articles  of  agreement :  but  on  tht 

**  contrary  thereof,  the  faid  William  Shore  bath  wholly  negledcd 

^  and  refufed,   and  flill  doth  negle£t  and  refufe,  to  draw  or 

**  prepare  any  deed,  conveyance,  or  aflurance  of  the  faid  farm, 

^  premifes,  and  land,  unto  the  faid  William  Shore,  or  to  pay  the 

**  faid  pufchafe-money,  or  any  part  thereof,  or  in  any  wife  to 

««  carry  the  (aid  articles  iato  ezecutioo,  contrary^  fJj**' 

^   ••Pica 


Shokk. 
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1789.         Plea^^  That  the  faid  duke  was  mt  capable^  rgaif^  mi  wilEmg 
■  ■  ^  to  make,  nor  could  he  the  faid  duke  make  a  good  title  to  the 

^ba'«  '  "  '^^  William  of  the  faid  farm  fo  agreed  to  be  purchafed»  ac- 
V.  ^  cording  to  the  tenor  and  effcd  of  the  faid  agreementy  (5V. 
«^  And  for  further  plea,  iic.  that  after  the  making  of  the  faid 
<^  agreement,  and  before  Lady-day  then  next  following,  to  wit» 
<*  on  the  20th  of  March  A.  D.  1788,  the  faid  duke  aa  imon 
«*  divers^  to  wiU  500  of  the  faid  timber  trees^  500  rf  the  faid  ebns^ 
*<  and  $00  ef  the  faid  willow  trees^  in  the  faid  declaration  and 
<<  agreement  refpedively  mentioned,  and  by  the  faid  agreement 
^  agreed  to  be  valued  and  paid  for  as  in  the  faid  agreement  h 
«*  mentioned,  tt/A/r/*;  the  faid  duke  difabledhimfelffr$mpeff§rmiug^ 
«*  and  it  became^  and  was  impojjible  for  him  to  perform  and  fulfil  the 
^  faid  articles  of  agreement y  on  his  part,  l^c,  for  which  reafon^  be 
"  the  faid  JVilliamy  declined  andrefufedto  carry  the  faid  articles  isUo 
**  execution  on  his  party  as  he  lawfully  mighty  bfc.*' 

Replication, — IfTue  on  the  firfl:  plea,  and  general  demurrer 
to  the  fecond.     Joinder  in  demurrer. 

This  was  argued  in  Hilary  term  laft,  by  Lawrence^  Seijt.  for 
the  plaintiff,  and  Bondy  Serjt.  for  the  defendant,  and  a  fecood 
time  in  Eajier  term,  by  Le  Blancy  Serjt.  for  the  plaintiff,  and 
Mar/ball,  Serjt.  for  the  defendant. 

The  arguments  in  fupport  of  the  demurrer  were  in  fubftance 

as  follow : 

The  articles  0/ agreement  in  this  cafe,  divide  themfelves  int<i 
two  branches.  Firft,  That  the  defendant  was  to  purchafe  of 
the  plaintiff  a  farm,  i^c  for  2594.  /•  in  part  of  payment,  for 
which  the  plaintiff  was  to  accept  a  conveyance  of  other  premifes. 
Secondly,  That  the  trees  growing  upon  any  of  the  eftates,  (hould 
be  valued  and  paid  for  by  the  refpedive  purchafers.  The  objeA 
of  the  plea  is  to  fhew,  that  the  plaintiff  having  cut  down  trees 
on  his  eilate,  was  incapable  of  performing  his  part  of  the  agree- 
ment, and  therefore  that  the  defendant  was  not  bound  to  perform 
the  other  part.  In  order  to  fupport  the  plea,  it  muft  be  proved 
that  the  matter  contained  in  it  was  a  precedent  condition,  for  if 
it  were  not  fuch  a  condition,  the  non-performance  of  it  cannot 
be  pleaded  in  bar.  Where  one  part  of  an  agreement  is  not  the 
confideration  of  the  other,  non-performance  of  one  part  cannot 
be  pleaded  as  an  excufe  for  the  non-performance  of  the  other. 
In  this  cafe  the  agreement  refpe£ling  the  trees,  was  no  part  of 
the  confideration  of  the  a£l  which  the  defendant  was  to  perform, 
namclyi  to  convey  his  eftatei  and  pay  the  refidue  of  the  purchafe- 

money^ 
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.money.     Where  there  are  mutual  remedies,  it  would  be  unjuft      1789. 
that  the  breach  of  one  covenant  Ihould  be  alleged  as  a  reafon   - 
For  the  breach  of  another,  becaufe  the  damages  arifing  from  the    3^  ^^, 
one  might  be  unequal  to  thofc  occafioned  by  the  other.     The       "ans 
cafe  of  Booitif  y.  Eyre  (a)   was  fimilar  to   the  pre  fen  t :    there    .smo/i. 
the  covenant  was  for  vvell  and  truly  performing,  £5fr.  the  breach 
was  non-payment,  and  the  plea  in  bar,  that  the  plaintiff  was  not 
legally  pofleiTed  of  the  negroes  on  the  plantation  :  There  Lord 
AfansfieUCM^  if  the  plea  were  allowed,  any  one  negro  not  being 
the  property  of  the  plainiifF  would  bar  the  adion :  So  here,  if  this 
plea  were  allowed,  any  one  tree  being  cut  down,  would  be  a  bar 
to  the  plaintiff's  demand.  In  Hunhcke  v.  Bhcklowe^  1  Saund.  155* 
the  terms  of  the  agreement  were  as  firong  as  the  prefent,  bu^ 
there  a  fimilar  plea  was  not  allowed.     To  the  fame  tStO.  alfois 
Cole  V.  Sballett^  3  Lev.  41.     Though  thefe  were  adions  of  cove- 
nant, yet  the  flatute  of  8  (^  9  WilL  3.  c.  ii.   has  put  anions  af 
covenant  and  debt  for  a  penalty  on  nearly  the  fame  footing,  as  in 
neither,  more  than  the  real  damages  fuftained  can  be  recovered, 

(b)  On  the  part  of  the  defendant,  three  objediion  were  made 
to  the  declaration,  ift.  That  the  plaintiff  had  not  fhewn  a  fufli. 
trient  performance  of  his  part  of  the  agreement  to  intitle  him  to 
bring  an  aflion  for  the  penalty.  •  The  conditions  in  this  cafe 
feem  to  be  what  Lord  Mansfield  Cd\\s  "dependent  conditions,'* 
in  which  the  performance  of  one  depends  on  the  prior  perform* 
a  nee  of  the  other,  and  therefore  till  the  prior  condition  be  pcr- 
formedj  the  other  party  is  not  liable  to  an  action  for  the  non«per* 
formance  of  his  part.     D$ugL  691.  {c) — It  is  not  enough  for  the  « 

(tf)  Boone  ▼.  Eyri,  B,.R,  Eaft,  17  Geo.  3. 

Covenant  on  a  dc.-d,  whereby  ihe  plainiifF  conveyed  to  the  defendant  the  equity  of 
redemption  of  a  pbnution  io  the  IVeft  IndieSy  together  with  the  ftock  of  negroes  upon  it, 
(n  confideratlon  of  500/.  and  an  annuity  of  160/.  fer  annum  for  his  life;  and  covenanted 
that  he  had  a  good  title  to  the  plantation,  was  lawfully  polTefled  of  the  negroes,  and 
that  the  defendant  fl>ouId  quietly  enjoy.  The  defendant  covenanted  that  the /  Uintifnell 
^nd  truly  ptrform'tng  all  and  tvcry  thing  thertia  contyined  on  hit  part  to  be  pcrfoiiped,  h« 
the  defendant  would  pay  the  annuity.  The  breach  aflign<fd  was  the  non-payment  of  the 
anniury.  Plea,  that  the  plaintiff  was  not  at  the  time  of  making  the  deed  Jegal'y  pof- 
ietlcd  of  the  negroes  on  the  planUtifrfi,  and  fo-bad  not  a  g«od  title  to  coavey. 

To  which  there  was  a  general  demurrer. 

Lord  MANsrixLo.«*The  difUndlon  is  Very  clear,  vfitre  mutuni  covenant t  go  to  the 
'mt&Uif  the  confideratlon  on  both  fides  t  tbey  are  mutual  conditicfUy  tie  one  precedent  to  the 
other.  But  where  they  go  only  to  a  part,  where  a  breach  may'  be  paid  for  in  damagrs^ 
there  the  defendant  hat  a  remedy  on  his  covenant,  and  ihall  not  plead  it  as  a  condition 
precedent.  If  this  plea  were  to  be  allowed,  any  one  negro  not  being  the  property  of  the 
plaintiff  would  bar  the  adion.  Judgment  for  the  plaintiff. 

{h)  The  objediona  made  to  the  declaration  by  Mr.  Seijeant  MarJhalU  which  weft 
noticed  by  Lord  Leughhvri^k  in  gifiog  judgment  arc  diftinguiihed  by  aAtiilks*. 

(r)  Laft  edition. 

Vol.  I.  T  plaintiff 
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3789.  plaintiff  to  aver,  that  he  is  ready  and  willing  to  perform  his  parf  $ 
'  the  defendant  is  not  obliged  to  convey  his  eft  ate  to  the  plaintiff, 

St!  Al-  ^^^^^  ^^c  plaintiff  conveys  to  him.  Even  in  covenant  to 
BANS       recover  damages  for  the  non- performance  of  this  agreement,  the 

SKoiii.  plaintiff  mufl  have  (hewn,  that  he  had  aflually  done  all  in  his 
power  to  perform  his  part ;  but  this  being  debt  for  the  penalty^ 
an  adion  of  a  more  harfh  nature,  th^  plaintiff  muft  (hew  a  pre- 
cife  performance;  which  is  made  a  condition  precedent.  A 
cour^  of  equity  on  the  fame  principle,  will  not  decree  a  fpecific 
performance  of  an  agreement,  unlcfs  the  party  applying  for  the 
decree  has  exa£tly  performed  his  part.  Wherever  performance 
is  heceffafy  to  be  averred,  it  muft  be  fliewn  with  fuch  certainty^ 
that  the  court  may  judge  whether  the  intent  of  the  cot^enant  be 
performed,  5  Com.  Dig.  43.  •  To  make  a  good  title  nrieans 
to  convey  by  a  good  title ;  and  he  who  is  bound  to  convey,  is 
bound  to  prepare  and  tender  fuch  conveyances  as  are  proper  to 
make  a  good  title  to  the  grantee,  i  Roil  Air.  465.  /.  3.  2  Liv. 
95.  I  Fenn.  255.  I  Mod.  104.  •If  it  be  faid,  that  the 
defendant  mud  prepare  the  conveyances,  becaufe  he  is  to  pay 
the  expence  of  them,  the  anfwer  is,  that  the  law  is  otherwife^ 
^If  nothing  be  faid  of  the  expence,  it  (hall  be  defrayed  by  the 
grantor,  i  Roll.  Jbr.  422.  I.  50.  But  where  the  grantee  is  to 
pay  the  Cofls,  yet  the  grantor  muft  prepare  the  conveyances. 
€ro.  Eiix.  517.  If  he  be  bound  to  affure  at  the  charge  of  the 
grantee,  he  muft  give  notice  what  fort  of  conveyance  he  will 
make,  Hallirtg*s  Cafiy  5  Co.  22.  b.  In  the  prefent  cafe,  as  neif^ 
cher  party  has  done  any  a<Sl  towards  conveying  their  refpe<3ive 
eftates,  neither  can  bring  an  adion  for  the  penalty.  Beit  if  it 
fliould  be  holdeh  that  the  defendant  was  bound  to  prepare  the 
conveyances  btcaufe  he  was  to  pay  the  expence,  yet  the  plaintiff* 
ha«  not  ihcwn  a  fufScient  performance,  fmce,  for  any  thing  that 
appears,  a  *  fine  might  be  nectflary  :  and  ts  foch  fine  was  to  be 
at  the  expence  of  the  plaintiff,  and  he  was  bound  to  levy  it  if 
neccffary,  he  ought  to  have  (hewn,  cither  that  he  had  levied  it^ 
or  that  it  was  not  neceffary.  But  fuppofing  the  defendant  was 
bound  to  prepare  the  conveyance  from  the  plaintiff,  then  muft 
the  plaintiff  be  bound  to  prepare  the  conveyance  from  the  de- 
fendant. If  fo,  *  (he  plaintiff  ought  to  have  flated,  not  only  that 
he  had  offered  to  make  a  good  title  to  the  defi;ndant,  but  alfo  that 
he  had  prepared  a  conveyance  from  the  defendant  to  him,  had 
tendered  it  to  the  defendant  to  be  executed,  and  demanded  the 
dinxrcnce  in  value  ;   but  that  the  defendant  bad  neither  pre« 

pared 
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pared  a  conveyance  from  the  plaintiff  to  him,  executed  the  con-     1789. 
vey^ince  from  him  to  the  pUintifF,  nor  paid  the  difFcrcnce,  /" 

The  2d  objeftion  to  the  declaration  is,  that  the  plaintiff  only  st.  At- 
ftates  that  he  was  nady  and  willing  to  make  a  good  tit U,  but  does  ■^^^ 
not  (hew  *  what  title.  If  he  in  fa£l  had  no  title,  or  could  not  Shobi. 
make  one  to  the  defendant,  the  agreement  was  void  by  the  terms 
o^  it,  and  it  would  be  impof&blic  for  him  to  recover;  this  title 
is  therefore  an  eflbntial  part  of  the  cafe.  But  the  validity  of 
the  title  is  a  matter  for  the  cognizance  of  the  court,  and  there- 
fore it  mufl  appear  on  the  record,  that  the  court  may  judge  of 
it,  and  the  defendant  take  iffue  on  any  of  the  fa<Sls  which  fup-^ 
port  it  if  untrue,  or  demur  if  it  be  infufficient.  Here  the  per« 
formance  is  ftated  fo  generally,  that  no  prccife  iflue  *  can  be 
taken  on  it.  In  covenant,  the  breach  may  be  afligned  as  large 
as  the  covenant,  becaufe  damages  only  are  to  be  recovered  ;  but 
in  debt  for^  a  penalty  a  precife  breach  mud  be  (hewn,  becaufe  a 
breach  is  a  forfeiture  of  the  whole  bond,  i  Ld.  Rayfn.  107. 
No  ilTue  can  be  taken  on  the  word  ^patron  or  heir^  i  Ld.  Raym» 
202.  But  the  word  *  title  is  of  much  more  vague  fignificatioa 
than  cUher  patron  or  heir.  Where  any  thing  is  to  be  done  as  a 
precedent  condition,  an  averment  that  the  party  was  *^  ready  an4 
willing  to  do  it,**  is  infufficient,  neither  is  an  averment  paratu^ 
fwt  ^  ohiulitj  fufEcient,  unlefs  he  ftates  that  he  was  hindered 
by  the  other  party.  2  Saund.  350.  I  Roll  Abr.  465.  /.  40. : 
hMXparatus  *fuit  £5f  ohtulit^  is  fufficient,  where  nothing  is  to  be 
done  on  his  parr,  before  the  other  has  done  a  prior  a6l ;  ibid. 
The  plaintiff  therefore  ought  here  to  have  (hewn  that  he  had 
a£lual)y  made  a  good  title  to  the  defendant,  and  what  that  title 
was.  Hob.  69.  77.  Cro.  Jac.  315.  425.  503.  Cro,  Eliz.  919. 
Teh.  49.     Sid.  467.     Doug,  620  {a). 

The  3d  obje^ion  to  the  declaration  is,  that  there  are  three 
breaches  afligned  in  an  allien  of  debt,  but  it  is  not  ftated  to  be  ic 
cording  to  the  form  of  the  ftatute :  for  as  before  the  JIat.  8  GT 
i)  IV.  3.  f.  II.  only  one  breach  could  be  afligned  in  an  adion 
of  debt,  if  many  be  now  affigned,  notice  muft  be  taken  of  the 
ftatute  in  pleading.  But  the  breaches  themfelves  do  not  meet 
the  covenant,  not  being  breaches  of  the  contraA  ftated.  They 
arei  ift.  That  the  defendant  did  not  draw  or  prepare  any  con«* 
Teyance.  2d,  That  he  did  not  pay  the  purchafe  money.  3dy 
That  be  would  not  accept  the  title.  Now  a  •  breach  fliould  he 
affigned  ii)  the  words  of  the  covenant ;  or  at  leaft  it  muft  contain 

(«)  Laft  edicion. 

T  X  the 
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^7^9*    \  ^^^  P'^'*^  ^"^  obvious  meaning  of  the  covenant.     But  it  has  h^ti 
proved,  that  the  defendant  was  not  bound  to  prepare  the  convey- 


S^'*al!  *nce.  The  agreement  alfo  was,  that  he  (hould  faiisfy  the  plaintift^ 
■aw8  partly  by  conveying  certain  premifcs  to  him^  and  by  paying  hiofi 
Sro'ii.  ^^^  remainder  in  money )  not  that  he  (hould  pay  the  whole  in 
money.  This  breach  therefore  ought  to  haveb^een  "  *  That  the 
defendant  did  not  convey  to  the  plaintiff  the  premifes  which  he 
agreed  to  convey,  nor  pay  the  difference."  As  to  the  3d  breach, 
ii  would  have  been  proper,  if  the  plaintiff  had  (hewn  a  fufHcient 
performance  on  his  part ;  but  the  defendant  couid  not  accept^ 
till  the  plaintiff  had  adlualiy  executed  the  conveyances. 

With  rcfpeft  to  the  plea,  it  is  to  be  obferved  that  the  agree- 
ment is  not  in  two  parts ;  the  claufe  relating  to  the  trees  is  not  a 
oew  contrail  of  fale,  but  the  mode  of  valuation.  It  was  underftood 
that  they  were  to  go  with  the  land.  They  were  to  be  paid  for 
by  the  refpe£live  purchafers ;  that  i^,  by  the  purchafers  of  the 
land  on  which  they  grew,  and  were  confidcrcd  as  part  of  the 
^urcbafe.  The  value  of  land  with  tin.ber  growing  on  it,  can 
only  be  fairly  effimated  by  an  appraifement  of  the  timber.  But 
a  grant  of  land  paffes  all  woods  and  timber  growing  on  it;  C9. 
Lit.  4*  a. ;  the  appraifement  is  only  to  afctrtain  the  .value. 
$mall  timber  growing  is  of  great  value,  which  if  cut  would  be 
worth  nothing.  Thriving  timber  will  pay  10  or  15  per  cenu 
for  the  purchafe  money^  and  without  it,  the  land  may  be  of  no 
value.  If  t^ere  be  a  covenant  to  leave  all  timber  on  the  land^ 
it  is  a  breach  for  the  party  to  cut  ihenri  down,  though  he  leave 
them.  Sir  The.  Raym.  464.  If  the  plaintiff  has  cut  down 
any  of  the  trees,  be  is  not  intitled  to  the  penalty,  becaufe  he 
has  deprived  the  eftate  of  certain  qualities,  which  were  an  in-> 
ducement  to  the  defendant  to  contraS.  Admitting  the  autho- 
rity of  B$one  v.  Eyrg,  it  is  not  applicable  to  the  prcfent  cafe  > 
there  the  value  of  the  plantation  was  not  altered  by  the  lofs  of 
.fome  of  the  negroes.  No  cafe  has  been  adduced,  where  the  fub* 
jcSt  matter  of  the  contraft  was  changed.  This  is  one  entire 
contrad.  The  fale  of  the  land  is  the  fale  of  the  timber.  The 
defendant  is  called  upon  to  pay  for  a  thing  different  from  that  for 
irhich  he  agreed.  Various  cafes  might  be  put,  where  there  may 
be  an  agreement  for  the  purchafe  of  one  entire  thing,  and  a  par* 
licular  mode  of  valuing  a  part  of  it. 
It  was  replied. 

That 
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That   although   it  was  obje£led,    that  the  plaintiff  had  not     1789^ 
(hewn  a  fufficrent  performance  on  his  parr,  yet  he  had  dated 


that  he  was  capable,  ready,  and   willing  to  make  a  good  title,     ?^^^. 
and   of   which   he  had    given   notice  to  the  defendant*     This      bans 
was   fufficient.     The  plaintiff  was  not  bound  to  execute  the     s^o^i^. 
conveyance^,  unlefs  the  defendant  had  drawn  and  paid  for  them. 
As  to  the  cafes  cited,  where  it  was  holden   infufficient  to  ftate 
that  the  party  was  ready  and  willing  to  perform  his  pan,  there, 
fome  fpeciiic,  certain  ad,  was  to   be  done ;    in    which   cafe, 
performancr  was  neceiTary  to  be  averred.     But  here  the  plaintiff 
was  to  make  no  conveyance  without  the  confent  of  the  de- 
fendant.    The  firft  clafs  of  cafes  only  (bews  at  whofe  expence 
conveyances  were  to  be  made,  where  there  was  no  exprefs  agree- 
ment, but  here  by  the  covenant,  the  defendant  was  to  pay  it.     As 
to  the  objedion  that  a  fine  might  have  been  neceiTary,  that  is 
Unfwered  by  dating  that  the  plaintiff  gave  notice  to  the  defendant, 
that  he  was  ready  and  willing  at  any  time  to  make  a  good  titl^. 
)f  a  fine  were  neceflary,  the  defendant  ought  to  (hew   that  it 
was  neceffary ;  the  plaintiff  agreed  to  levy  it  only  if  it  were 
neceffary.     As  to  the  cafe  where  the  word  *<  patrm^*  was  not 
fufficiently  certain  to  take  iffue  upon,  it  was  in  quart  impgdif^ 
where  the  party  was  obliged  to  make  out  a  title  to  himfelf,  and 
Ihew  an  adiual  prefentation.  In  the  other  clafs  of  cafes  cited  where 
the  words  ^*  ready  and  willing*'  were  holden  not  fufficient,  an 
abfolute  performance  was  neceffary  to  be  dated,  becaufe  it  was 
wholly  in  the  power  of  the  party   to  perform  the  ad  required. 
But  where  (wo  things  are  to  be  done  at  the  fame  time  by  dif- 
ferent parties,  it  is  enough  for  the  party  declaring  to  ftate  that  he 
W2S  ready  and  witlirig  to  perform   his  part;  efpecially  inhere 
money  is  to  be  paid  for  the  conveyance  of  an  cftate,  in   which 
^afe  the  party  to  whom  the  eftate  is  to  be  conveyed,  is  not  forced 
to  pay,  unlefs  the  other  is  ready  and  willing  to  convey.     The 
ground  of  the  decifion  in  Cro.  Jac,  315.  was,  that  the  plaintiff 
ought  to  have  (hewn  by  what  title  the  plaintiff  in  ejedment  rcr 
covered,  fince  it  might  Jiave  been  by  his  own  conveyance,  and 
fhen  though  the  fadis  alleged  were  true,  ftill  there  might  be  no 
breach  of  covenant.     On  ibis  principle  the  cafe  of  («)  NMg  y. 
King  was  decided  in  this  court.     So  alfo  in  the  other  cafes  cited, 
where  there  were  covenants  for  good  title,  and  quiet  enjoyment, 
it  was  neceffary  to  ft;ate  the  title  of  thofe  by  wiiom  the  panies 
^r^  evified  pr  difturbed  ^  becaufe  the  6^s  alleged  might  be 

.  (•)  ^*^  34^ 

T  3  true^ 
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1789.     true,  and  yt  the  covenants  might  not  be  broken.     The  cs^fe 
*  cited  f torn  Telvir ton  J  49.   was  decided  principally  on  the  ground 

St.  al-     that  the  declaration  ought   to  have  (hewn  that  B*  the  perfon 
BANS       ^|)Q  ^2S  to  become  bound  according  to  the  agreement,   wa$  in 

Shoix.     fa£l  bound. 

As  to  the  third  obje£Hon  to  the  declaration,  namely  that  the 
breaches  are  not  ftated  to  be  afligned  by  virtue  of  the  flatute  ^ 
that  is  matter  of  form,  arid  not  to  be  taken  advantage  of  on  a 
general  demurrer.  As  to  thcobjeflion  that  they  are  not  breaches 
of  the  agreeooent  dated  ;  it  is  to  be  obferved  that  they  are  in  fub-r 
ftance  and  truth  breaches  of  the  agreement.  It  fufficicntly  ap- 
pears from  them,  that  the  defendant  did  not  do  what  he  was 
bound  to  do,  that  he  neither  prepared  the  conveyances,  paid  the 
purchafe-money,  or  accepted  the  title  of  the  plaintiff.  He  ought 
by  (ome  ad  on  his  part  to  have  enabled  the  plaintiff  to  have 
done  what  he  had  agreed  to  do,  namely  to  convey,  Vc,  No 
anfwer  has  been  given  to  the  cafe  of  Boone  v.  £;t/,  where  the 
negroes  were  to  pafs  with  the  land,  as  the  trees  in  this  cafe. 
There  the  damages  for  the  lofs  of  the  negroes  were  unequal  to 
thofe  which  would  have  accrued  to  the  other  party.  There 
tlfo  a  grofs  fum  was  ftipulated  for  the  negroes  together  with  the 
plantation  ;  here,  there  was  only  an  agreement  for  a  valuation. 
If  any  trte  had  been  cut  down,  the  defendant  would  have  paid  fo 
much  the  lefs  ;  and  if  there  was  any  ideal  value  annexed  to  the 
growing  timber,  he  ought  to  haveflated  it.  The  whole  contraA 
is  not  to  be  refcinded,  by  an  alteration  in  the  tiees  on  the  land» 
T^hich  were  to  be  the  fubje^l  of  a  feparate  valuation. 

Cur.  vtilt,  advif* 
On  this  day,  the  following  judgment  of  the  court  was  delivered 
by  Lord  Loughborough  j  who  having  ftated  the  pleadings,  faid. 
It  is  clear  in  this  cafe,  that  unlefs  the  plaintiff  has  done  all 
that  was  incumbent  on  him  to  do,  in  order  to  create  a  perform- 
mnce  by  the  defendant,  (if  I  may  ufe  the  exprefTion,)  he  is  not 
intitled  to  maintain  the  a^ion.  If  he  has  not  fet  foth  a  fuffi- 
cient  title,  judgment  muft  be  againft  him  whatever  the  plea  is, 
and  if  the  plea  be  a  good  bar,  the  fame  confeqaence  muft  follow. 
][t  was  argued  on  the  part  of  the  plaintiff,  that  the  agreement 
refpeding  the  trees  was  not  a  condition  precedent,  and  therefore 
a  breach  of  that  agreement  could  not  be  pleaded  in  bar  of  the 
a^jon.  In  fupport  of  this  argument,  the  cafe  of  Boom  v.  Eyre 
was  cited ;  but  in  that  cafe,  though  the  court  of  King's  Bench 
held  the  plea  infufficient,  yet  they  laid  down  a  clear  and  well 

founded 


Horn.* 


IN  THE  TWENTT-NINTH  YeAR  OF  CEORGE  III.  ^79 

.founded  diftinflion,  that  where  a  covenant  went  to  the  whole  of     1785^, 
the  ponfideration  on  boih  fides,  there  it  wag  a  condition  pre.  - 
cedent  j  but  where  it  did  not  go  to  the  whole,  but  only  to  a  part,    g^"  ^  °^ 
there  it  was  not  a  condition  precedent,  and  ejich  party  muft  refort      »ANi 
to  his  feparare  remedy^;  and  For  this  plain  and  obvious  reafon,      Sno 
becaufe   the  damages   might,  be   unequal.     The  cafes  alfo  of 
Hunhcki  V.  Blacklowii  2  Sound,  [a)  and^CoU  v.  ShalUt^  3  l^ev.  {i} 
were  cited  as  being  in  favour  of  the  plaintiff.     But  it  is  un« 
necefTary  to  enter  into  the  difcuffion  of  thofe  cafes  ;  though  per« 
haps  doubts  may  reafonably  be  entertained  of  the  do£lrine  laid 
down  in  Saundersy  and  though  the  cafe  cited  by  him  in  his  argu- 
ment may   defcrve  full  as  much  confideration  as  that   which 
was  the  fubjed  of  the  determination  of  the  court.     For  we  found 
Qur  opinion  on  the  prefent  cafe,  on  the  ground  of  the  diftinfiion 
in  Boom  v.  Eyrt^  which  we  think  a  fair  and  found  one.     Then 
the  queftion  is.  Whether  the  covenant  of  the  plaintiiF  goes  l(x 
the  whole  confideration  of  that  which  was  to  be  done  by  the  de- 
fendant ?  Now  the  duke  clearly  covenanted  to  convey  an  eftate 
to  the  defendant,  in  which,  all  the  timber  growing  on  the  eftate 
was  neceflarily  included.     The  timber  was  not  dif-joined  from 
the  e(late  by  the  feparate  valuation  of  it.     It  was  exprefsly  agreed 
that  all  trees,  ^c.  which  theii  were  upon  any  of  the  eftates  fliould 
be  valued.     But  it  is  not  to  be  permitted  to  a  party  contrading 
to  convey  land,  which  includes  the  timber,  by  his  own  zCt  to 
change  the  nature  of  it,  between  the  time  of  entering  into  the 
contrad,  and  that  of  performing  it.     There  may  be  cafes,  where 
the  timber  growing  on  an  eftate,  is  the  chief  inducement  to  a 
pqrchafe  of  that  eftate.     But  it  is  not  neceflary  to   inquire, 
whether  it  be  the  ^hief  indycement  to  a  purchafe  or  not  \  for  if  it 
may  be  in  any  fort  a  confideration  to  the  party  purchafing,  to 
have  the  timber,  the  party  felling  ought  not  to  be  permitted  to 
jdter  the  eftate,  by  cutting  down  2ny  of  it.     I'his  is  not  an  adtion 
cf  covenant  where  one  party  has  performed  his  part,  but  is 
brought  for  a  penalty,  on  the  other  party  refufing  to  execute  a 
contrad.   But  to  intitle  the  party  bringing  the  a£lion  (o  a  penalty, 
he  ought  pundually,  exa(5\iy,  and  literally,  to  complete  his  part. 
We  are  therefore  of  opinion  that  the  plea  is  a  good  bar  to.  the 
a£lion,  and  on  this,  we  give  our  judgment,     {c)  My  brother 
Marjhall  made  fome  exceptions  to  the  declaration,  which  it  is  not 
neceftary  to  go  into,  but  which  fpeaking  for  myfelf,  I  think 
material.     It  is  to  be  obferved,  that  this  is  not  a  contrad  ab« 

{a)  1 1 9.  (^)  41*  (<')  f'^^  ths  vgumeot. 

T  4  folutcly 


i8o 

Dttke^f 
St.  Al- 
bans 

V. 

SuoftB. 
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folutely  and  at  all  events  to  convey.  Where  a  man  undertake:^ 
to  convey,  he  undertakes  ta  convey  by  a  good  title.  There  are 
cafes  where  a  court  of  equity  has  holden,  that  a  party  fo  undertaking 
might  make  a  title  by  procuring;  an  a£l  of  parliament,  and  that 
he  was  bound  to  purchafe  in  all  outfiandirfg  terms  to  make  a 
good  title.  But  in  this  cafe  if  the  plaintiff  was  not  enabled  to. 
make  a  good  title  before  a  certain  day,  the  agreement  was  to  be 
at  an  end,  he  might  be  off,  and  was  releafed  from  his  engagements 
He  therefore  undertook  to  make  a  good  tule  before  a  given  time : 
the  breach  affigned  is,  that  the  defendant  refufed  to  accept  the 
title.  But  what  title  ?  What  exhibition  of  title  ?  What  title  was 
tendered  to  him  ?  What  was  there  for  him  to  accept  i  Thi^ 
perhaps  is  rather  dihars  the  queftion,  though  it  might  be  material 
if  it  were  neceffary  to  take  it  into  confideration.  But  the  ground 
of  our  determination  is,  that  the  plea  is  good,  as  I  before  ftated^ 
within  the  diftindtion  laid  down  by  the  court  of  King's  Bench 
in  the  cafe  of  Boom  v.  Eyre. 

Judgment  for  the  defendant  (4). 


(«)  [See  Mr.  DurnforJ*s  note  in  pa.  1 57 
of  Wiilet*f  Reports,  for  a  dlgefted  arrange- 
nent  of  the  cafes  in  the  leveral  forts  of 


covenants. — See  alfo  Terry  v.  Dumzi,  poft, 
vol.  a.  p.  389  ] 


July  ift. 

An  under, 
talcing  of  the 
plaimifFto 
give  material 
evidence 
wh«ff«!the 
4'M«ritUKli 
may  be  fup- 
poitej  by 
pi  oof  of  (he 
rauf*  of  ac- 
tion being  ill 
A  foreign 
couD:ry. 


Gerard  v.  De  Robeck  and  Another. 

jjDAIRy  Serjt.  in  Eafter  term,  (hewed  caufe  againft  a  rule 

to  change  the  venue  from  London  to  Cornv^all^  by  producing 

an  affidavit  that  the  caufe  of  actioi^   arofe  at  Port  /  Orient^   \t\ 

France^  which  prevented  him  from  undertaking  to  give  material 

evidence  at  any  pUce  in  England, 

The  court  fuggelled,  whether  an  undertaking  to  give  material 
evidence  in  London  would  not  b«  fulfilled,  by  proving  the  caufe. 
of  a(3ion  at  Port  rOr'tent^  by  the  fame  fort  of  fiflion  as  is  ufed  in 
a  declaration,  in  which  the  caufe  of  aflioq  may  be  laid  in  a  foreigni 
country  "  to  wir,  at  London  in  the  parifli  and  ward,  Wc." 

Afterwards  Adair  faid  he  was  ready  to  enter  into  a  fpecial  un- 
dertaking of  this  kind,  fuited  to  the  circumftances  of  the  cafe. 
In  anfwcr  Kerby^  Serjt.  cited  the  cafe  of  {a)  JVoolnorgh  v.  BoySy 
in  which,  on  a  motion  to  change  the  Ti/jiti^from  London  to  Suffolk^ 
an  affidavit  was  made  by  the  plaintiff,  that  the  caufe  of  adion 
irofe  at  Dunkirk^  and  not  in  Suffolki  and  the  coiirt^.afier  confuhini; 


(«)  In  this  coart|  Afici*  n%$* 


all 


BECK* 
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all  the  officers,  held  that  the  caufe  (hewn  was  not  fufficient,  uolefs     1789^ 
the  party  had  undertaken  to  give  material  evidence  in  Londcn.  \ 

Lord  LouGHDOEoyOH  faid,  that  as  the  introducing  a  new    ^*»'^*»  . 
inethod  of  pr^Sice  might  caufe  confurion,  the  plaintiflF  rouQ  un«     Dc  R»r 
(iertake  in  the  ufua!  manner  to  give  material  evidence  in  Lmdottf 
and  leave  it  to  be  confidered  at  the  trial,  or  afterwards  by  the 
court,  how  far  evidence  of  the  caufe  of  zStion  at  P^  L'Orimt 
might  by  fidion  of  law  fupport  fuch  an  undertaking. 

The  rule  was  therefore  difcharged  on  an  undertaking  to  give 
material  evidence  in  Lofulon* 

The  caufe  went  to  trial,  and  a  verdiA  was  found  for  the 
plaintiff,  evidence  being  given  that  the  defendants,  who  were 
partners  in  trade  at  Port  VOritnt^  had  at  a  meeting  of  their 
creditors  at  that  place,  acknowledged  a  debt  to  the  plaintiff  of 
3000/. 

On  this  day  Kirly  moved  to  fet  afide  the  verdid  and  enter  a 
nonfuit,  on  the  ground  that  the  plaintiff  bad  not  fulfill^  his 
undertaking.     But 

The  court  were  unantmoudy  and  clearly  of  opinion-ihat  the 
undertaking  to  give  material  evidence  in  London  was  by  fiAion 
of  law  well  fupported  by  proof  of  the  debt  in  France^  and  there* 
fore 

Refufed  to  fet  afide  the  verdi£l. 


James  v.  Moody.  ^A^v^o^y^ 

^H£  plaint  in  replevin  being  removed  by  the  defendant  into  Jhit^m 
this  court  from  an  inferior  one  by  recordari  facias  loquilam^  bdi^re^ 
returnable  in  fifteen  days  of  Ea^ifiX^nd  which  was  filed  on  the  {a)  ^^^  ' 
29th  of  Jpril^)  the  defendant  figned  judgment  of  nonpros  for  antintothit 
want  of  a  declaration,  afier  having  given  a  rule  to  declare.  ^2'*^Weii 

A  rule  was  obtained  to  (hew  caufe  why  the  judgment  /hould  itfiMonthe 
not  be  fet  afide,  on  the  ground  tbaf  no  demand  of  a  declaration  ^^^^the 
was  made.      But  recuni,tnda 

The  court  held  that  fuch  ^  demand  was  not  neceffary,  and  ^c'bdng 
therefore  given,  he 

Difcharged  the  rule  with  cofls.    -^'gi^^tof 

mn  prot  for 

fUrbj  Scrjt.  fof  the  plaintiff,  and  Adair  Serjt.  for  the  defendant,  "^^l^^^' 

vpitbottt  de- 
(#)  I.  e*  the  tppfaraace  day  of  the  retanu  snaodiqg  • 

declaration* 
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1789. 


WtiMjdMy^  WOULFE    V.    ShOLLS. 

y-ii  ift. 

Tofopporty  A  Rule  was  obtained  on  a  former  day  by  Bond  Serjt.  to  (hew 
tomVte'  ^'^'^  '"^^y  ^^^"^^  fliould  not  be  judgment  as  in  cafe  of  a 

^5  |n.  honfuit,  for  not  proceeding  to  trial  in  due  time  after  iflue  joined, 
ii Joined,  a  On  an  affidavit  which  dated  generally,  ^*  that  iflue  was  joined  in 
lS«nt-  "  the  laft  term,  &f,." 

la  cafe  of  a  MttrjbalU  Serjt.  (hewed  caufe,  infilling  that  according  to  thcc 
jMtutKeedl  pra^'c«  ©f  this  court,  the  defendant  was  not  intitled  to  the 
ingtotriait  judgment  for  which  he  applied  without  (hewing  that  iflue  had 

tbe  affidavit    .**..       ,         ,  .-.in  r       i_i-./t-       l 

nuft  Hate,  been  jomed  early  enough  in  the  laft  term  for  the  plaintjft  to  have 

l^^bb^  tried  his  caufc  in  that  term.     For  any  thing  appearing  on  the 

cariftnougb  affidavit,  ifllie  might  have  been  joined  too  late  for  that  purpofe, 

cedbgcum  ^h^  defendant  therefore  had  not  ftated  precifely  what  was  necef<- 

^.^^  ftry  to  fupport  the  rule. 

plaintiflT  to  -^ 

Wpro-  The  court  were  of  this  opinion,  but   faid  that  in  the  next 

uUi^ithat  <€f°^  ^^^^  a  general  affidavit  would  have  been  fufficient* 
term.    But  Rule  difcharged  (j)« 

tmn»ageiie.      Vidc  FromptoH  V.  Pajne^  ante  J  65.— -and  Bak^r  v.  Nnumanf 

lal  affidavit  -^^ 
ftatiogtbat  **3* 
\ttwi  wai  joined  in  the  former  term  it  fufficient. 

(«)  S^m,  whether  it  does  not  appear  from  hence,  that  if  ifTue  be  joined  early  enough 
Sa  a  term,  the  plaintiff  mull  proceed  to  trial  jn  the  runeterm ;  if  noty  at  all  eieots  in 
the  next  term  ? 


THE   END   OF    TRINITY   TfRM. 
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ARGUED  AND  DETERMINED 


IK  TH8 


Court  of  COMMON   PLEAS, 


Michaelmas  Term, 


In  the  Thirtieth  Year  of  the  Rcign  of  George  JIL 


Barbe  qui  tarn  v.  Parker*  s^Hmrdtf^ 


^HIS  was  an  a£lion   for  the  penahy  of  the  ftat.  12  Anne^  loan 

Ji.  2.  c-  16.  againft  ufury,  tried  at   Guiidkall  before  Lord  n^jyo/Se 

Loughborough  in  laft  Trinity  term,  in  which  a  verdid  was  found  **^t*  '* 

for  the  plaintiffl     The  declaration  fiated  that  on  the  ]6th  of  the'dUhrt- 

May  1788,  Supbin  Romer  drew  two  bills  of  exchange  on  /SP?/-  f*°;5SJ*/ 

liam  Keaigj  one  for  46/.  payable  one  month   after   date,  the  m$Meyto 

other  for  45/.  payable  two  months  afterdate;  and  that  the  bills  ^nj* 

were  accepted  by  K^atg.  which  th« 

It  then  ftaied  that  it  was  corruptly  agreed  between  Ramtr  and  SitoJJut 

the  defendant,  that  the  defendant  (hould  difcount  for  Romor  the  ^'^'j^^ 

W3i«  tbftt  the 
faid   two  bills   of  exchange,  ^^  for  gold^  that  is  to  fay^  that  hi  loaawM/«rf 

•*  Jhould  for  fuch  dtfcounting  thtreof^  have^  receive^  and  take  from  ^k^]^ 

•*  thi  faid  Komtv  more  than  interejl  at  and  after  the  rate  of  ^l.  foodsof^ 

"  for  the  forbearing  and  giving  day  of  payment  of  too  L  for  ayear^  lueTwhich 

•*  that  is  to  fay ^  the  fame  money  as  the  profits  of  the  faid  defendant  *^  P^T 

**  would  have  been  if  the  faid  Romer  had  bought  of  the  defendant  lo«n  ^gretd 

**  gold  to  the  amount  of  the  faid  two  bills  of  exchange^  and  immediatify  %fi^^% 

f  *  refold  the  fame  again  to  him^  and  that  Romer  (hould  indorfe  the  ^**  good 

"  bills  to  him."     It  then  ftatcd  that  the  defendant  difcounted  fappnrt*the 

the  two  bills,  and  advanced  and  lent  to  Romer  the  faid  fums  ^^^^^on. 

money 


fAlLKSM.* 
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'7^9-      moftfy  ihtnin  mentiomd^  thai  is  to  fay^  tbefaidfums  of  46  /.   anJt 
'  BawstT   45  '•  fifpeQively^  and  did  forbear,  fcfr,  W^. 

And  the  plaintiiF  farther  faid,  that  the  defendant  by  means  cf 
the  faid  corrupt  contraA,  took,  accepted,  and  received  of  and 
from  the  faid  Romtr^  the  fum  of  4./.  1 1  j.  (as  the  profits  which 
he  the  defendant  would  have  made  if  Romer  had^  bought  of  him 
gold  to  the  amount  of  the  faid  bills,  and  immediately  fold  the 
fame  again  to  him,)  for  the  forbearance  and  giving  day  of  pay- 
ment, faV.  which  faid  fum  of  4 /.  us.  (o  taken,  W^.  exceeds 
the  rate  of  5/.  for  the  forbearance  and  giving  day  of  payment  of 
100/.  for  a  year,  ^V.  tstc 

The  count  on  which  the  verdiSt  was  taken  was  as  follows : 
viz.  "  That  it  was  corruptly,  and  againft  the  form  of  theftatute 
in  fuch  cafe  made  and  provided,  agreed  by  and  between  tbi 
faid  Romer  and  the  defendant ^  that  the  defendant  Jhould  lend 
U  the  faid  Romer  another  fum  of  money ^  to  wity  86/1  gs.  and 
Jhpuld  forbear^  atd  give  day  of  payment  of  the  fame  from  the 
time  of  lending  thereof,  until  the  money  mentioned  in  two 
certain  other  bills  of  exchange,  refpe£tivcly  bearing  date  the 
1 6th  of  May  in  the  ypar  lad  aforefaid,  before  then  drawn  by  the 
faid  Romer  upon  the  faid  IVtlliam^  and  by  him  feverally  accepted 
for  payment,,  to  the  order  of  the  faid  Rcmer  for  two  certain 
fums  of  money  therein  expre/Tcd,  to  wit,  the  fum  of  46/*  at 
one  month  after  d^te  of  the  faid  bills,  and  the  fum  of  45/.  at 
two  months  after  date,  fhould  become  due  and  payable  ;  and 
*  ^hat  the  defendant  for  the  forbearance  and  giving  day  of  pay- 
ment of  the  faid  86/.  gs.  for  (he  faid  time  laft  aforefaid,  (houI4 
have  another  fum  of  4  /.  1 1  j.  and  that  the  faid  Romer  for 
fecuring  the  payment  as  well  of  the  faid  86  /.  9  s.  fo  lent  as  laft 
aforefaid,  as  the  faid  4  /.  1 1  j.  and  for  the  forbearance  and 
giving  day  of  payment  of  the  fame  as  lad  aforefaid,  fbouI4 
indorfe  the  faid  two  laft-mentioned  bills  of  exchange,  and  de- 
liver the  fame  fo  indorfed  to  the  defendant ;  and  the  plaintifF 
who  fues  as  aforefaid  further  fays,  that  in  purfuance  of  the  faid 
lad  mentioned  corrupt  contract,  the  defendant  after  the  making 
thereof,  to  wit,  on  the  faid  17th  day  of  May  1788,  at  London^ 
&c.  did  lend  to  the  faid  Romer,  the  faid  lafl^mentioned  fum  of 
86  /.  9  i*  and  did  then  and  there  forbear  and  give  time  of  pay* 
ment  of  the  fame  from  thence^  until  the  money  mentioned  in  the  faid 
two'laft  mentioned  bills  of  exchange  feverally  became  due  and  pay^ 
able  s  and  the  faid  Romer^  for  fecuring  to  the  defendant  pay* 

mcnt 
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)n(nt  as  well  of  the  faid  Aim  of  86/.  gs.  (o  lent  as  laft  afore-     1789* 
faid,  as  the  faid  4  /•  1 1 1.  for  the  forbearance  and  giving  day  of   '  "■ 

piyment  of  the  fame  as  aforefaid,  did  then  and  there,  to  wit,  on  ^^*' 
faid  17th  day  of  Afay^  in  the  year  laft  aforefaid,  at  London^  l^c*  Pa«xi«. 
indorfe  the  faid  two  laft-mentioned  bills  of  exchange,  and 
thereby  appoint  the  contents  thereof  to  be  paid  to  the  de^ 
feodant :  and  then  and  there  delivered  the  fame,  fo  indorfed  to 
the  defendant;  and  the  plaintiff  who  fues  as  aforefaid,  further 
fays,  that  the  defendant  under  and  by  means  of  faid  laft  men- 
tioned corrupt  contrad,  fo  made  as  laft  aforefaid,  after  tht 
making  thereof,  to  wit,  on  17th  of  May,  in  the  year  laft  afore* 
faid  at  London^  ^c.  had,  took,  accepted,  and  received  the  faid 
hft-menticn^d  fum  of  4/.  1 1 1.  for  the  faid  forbearance  and  giving 
day  of  payment,  of  the  faid  laft-mentioned  fum  of  86/.  91.  fot 
the  time  laft  aforefaid  and  in-  manner  aforefaid  \  which  faid  fum 
of  4/.  lis.  (o  had,  taken,  accepted,  and  received  by  the  defend* 
ant  as  laft  aforefaid,  for  the  forbearance  and  giving  day  of  pajF* 
ment  of  the  faid  laftrmentioned  fum  of  86  A  9  x.  as  laft  aforefaid 
for  the  refpe£tive  times  laft  aforefaid,  exceeds  the  rate  of  5  /•  for 
the  forbearance  of  100/.  for  a  year,  iic. 

At  the  trial  the  ufury  was  clearly  proved,  as  it  appeared  that 
upon  application  to  the  defendant  to  difcouni  the  bills,*  he 
rcfufed  to  do  it  unlcfs  it  were  done  *'  as  gold  (a),**  to  which 
Romer^  who  bad  been  a  jeweller,  confented,  and  received  in 
difcount  86/.  91*  which  fum  was  paid  in  money,  bills,  and  M 
gold,  pTLTt  of  Vifh'ich  w2Lm  geU  tooth  pick  cafe^  which  Ronur  faid 
.  he  believed  was  valued  between  him  and  the  defendant,  at 
eight  guineas,  but  whatever  the  fum  was,  ht  t9ok  tbg  tooth  pick 
iaft  as  cajh^,  and  immediately  melted  it  down. 
'  In  the  laft  term,  a  rule  was  obtained  to  (hew  caufe,  why  .the 
verdid  (hould  not  be  fet  afide,  and  a  new  trial  granted,  on  the 
ground,  that  there  was  a  variance ;  the  count  being,  that  the 
defendant  lent  to  Romer  86  A  9/.  but  the  evidence  proving  that 
part  of  the  fum  was  taken  in  goods, 

Againft  which  Adair  and  Bond^  Serjts.  now  (hewed  caufe« 

The  verdiA  muft  ftand,  if  the  evidence  can  be  applied  fo  as 

to  fupport  it.     The  ufury  in  this  cafe  was  fully  proved,  and  it 

is  fufficient  if  the  allegation  be  fubftantially  made  out.     The 

law  does  not  require  fo  Ax\&  a  method  of  proving  a  charge  o£ 

(«)  Thit  iseiplaiocd  m  the  6rft  cotmc  of  the  decUruion.  The  fam  of  4/.  lit. 
is  cxadly  dw  profit  which  the  deteodaat  would  lyife  gained  by  fellinf  and  re-purchafii^ 
fold  of  the  vilBf  of  91 A  (tht  aawmt  of  dit  hilti)  11  tht  a^coftomcd  race  among 

yfury 
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urury  in  t  declaratioo,  on  a  penal  fiatutc,  ^s  in  a  plea  ;  htcztife 
in  the  latter  cafe,  the  party  pleading  the  plea  has  diredl  cognizance 
of  the  hCtj  but  in  the  former,  the  tranfadlion  is  prefumed  to  be 
more  fecret,  and  the  aAion  brought  by  a  (Iranger  or  common 
informer,  i  Hawk.  P.  C  *•  i.  r.  82.  /  24.  In  Floykr  v# 
Edwards^  Cotvp.  ii2«  Lord  Mansfield  fays,  ^'  in  all  queftions, 
*^  in  whatever  refpefl  repugnant  to  the  ftatute,  we  mud  get  at 
<^  the  nature  and  fubftance  of  the  tranfadion  |  the  view  of  the 
^*  parties  muft  be  afceftained,  to  fatisfy  the  court  that  there  is 
^*  a  loan  and  borrowing  $  and  that  the  fubftance  was  to  borrow 
*<  on  the  one  part,  and  to  lend  on  the  other."  So  here  it  made  no 
difference  as  to  the  ufury,  whether  the  loan  was  entirely  in  money, 
or  partly  in  money,  and  partly  in  goods.  The  queftioh  is,  Whe- 
tber  there  was  any  evidence  of  the  fum  of  86  /•  9 1.  ftated  in  the 
count,  being  paid  to  Romer  ?  but  he  exprefsly  fwore  that  part 
was  paid  him  in  money,  and  the  reft  in  gold  which  he  took  as 
cajh.  The  gold  or  any  other  goods  given  as  money,  fliall  be 
holden  to  be  fo,  efpecially  as  againft  the  party  committing  the 
ufury;  Stra.  691  \  and  it  fhali  not  lie  in  his  mouth  to  deny  it. 
It  was  the  fame  as  Portugal^  or  any  other  foreign  coin,  given  in 
exchange,  which  would  be  as  ca(h.  In  j  TVilf- 1 15.  in  an  adion 
on  a  promife  to  deliver  up  a  bond  pledgcJ,  on  payment  of  the 
money  borrowed,  where  the  breach  afligned  was,  that  the  de- 
fendant refufed  to  deliver  up  the  bond,  though  it  was  not  dated 
that  the  money  was  paid  or  tendered,  yet  as  a  tender  and  refufal 
being  proved  at  the  trial,  the  evidence  was  holden  to  agree  with 
and  fupport  the  declaration.  It  was. a  queftion  for  the  jury. 
Whether  this  was  an  ufurious  contradl  ?  and  they  by  their  verdift 
bavt  determined  it  to  be  fo. 

Li  Blanc  SLud  Lawrence^  Serjts.  in  favour  of  the  rule,  con« 
tended  that  the  count  was  not  fupported  by  evidence.  The 
ground  of  the  adion  is  a  contrad  by  which  Romer  was  to  re- 
ceive 86  /•  9  s.  It  is  ftated,  that  fo  much  money  was  aflually 
paid  to  him ;  this  ought  ftridly  to  be  proved.  It  appeared  that 
be  did  not  know  with  certainty,  how  much  the  gold  tooth  pick 
cafe  was  worth ;  but  the  fiatute  annexes  the  penalty  to  the 
taking  more  than  legal  intereft,  "  by  way  or  means  of  any  cor- 
•*  rupt  bargain,  loan,  exchange,  chevifance,  fhifr,  or  intereft  of 
*«  any  wares,  merchandizes,  or  other  thing  or  things  whatfoevcr," 
.  it  ought  ihcieibre  precifely  to  have  been  fet  forth,  in  the  count, 
bow  the  ufury  was  committed,  whether  by  loan,  exchange,  wares,, 
merchandize,  tsfc.  or  othcrwifc.    If  the  gold  had  been  fold  for 

more 
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snbre  than  the  eftimated  value,  Romer  would   have  paid  left     1780. 
intereft,  and  perhaps  no  iifury  would  have  been  incurred  ^  the  '  — 

intereft  might  have  been  either  lefs  than  hvc  per  ant.  or  exadly  ^^*»* 
to  that  amount.  But  though  the  ufury  be  proved,  yet  it  is  not  PxiiictK. 
the  fame  ufury,  and  not  being  the  fame,  there  is  a  variance. 
The  priticiple  to  be  coUedied  from  the  cafes  on  this  point  is» 
that  where  a  contrafi  is  dated,  whether  it  be  the  eflential  gl'ound 
of  the  adion,  or  whether  it  be  matter  of  inducement,  fuch 
contrad  muft  be  fpecifically  proved.  Cudlip  v.  Rundle^  Carib. 
202.— J5rj^^  V.  tVrightj  Doug.  665  {a).^^King  v.  Pippet^ 
I  Term  Rep.  S.  R.  235. — And  in  Carlijk  v.  Tnars^  Cowp.  671. 
St  was  determined,  that  where  an  ufurious  contrail  was  not 
proved  as  laid  in  the  declaration,  it  was  a  fatal  variance.  As  to 
the  cafe  of  Flojtr  v.  Edwards^  it  is  not  ftated  what  the  declaration 
was  in  that  cafe,  neither  was  there  any  queftion  of  a  variance: 
it  goes  only  to  fhew,  that  an  ufurious  contract  (ball  not  b'6 
covered  by  a  fale  of  goods,  and  the  flatute  evaded.  What  the 
contract  was,  muft  be  colled^ed  from  the  whole  tranfa£lion  ;  but 
that  proves  it  to  be  a  contrafl  both  for  a  loan  of  money  and 
of  goods  I  jret  the  contrail  ftated  in  the  declaration  is  only  for 
money ;  and  the  ftatute  diftingulfties  a  loan  of  money  from  a 
loan  of  goods.  In  an  aflion  in  the  common  form  for  goods  fold 
and  delivered  (b)^  tried  before  Mr.  Juftice  Bulltr^  the  contraft 
proved  was,  that  the  goods  ftiould  be  paid  for,  partly  in  money, 
and  partly  in  buttons,  and  the  plaintiff  was  nonfuited,  not  having 
declared  on  the  fpecial  agreement. 

Adair  J  in  reply  \ 

The  cafes  cited  on  the  other  fide  ifiay  be  divided  into  two 
clafTes  ;  the  firft,  where  it  is  necefTary  that  a  contrafl  (hould  be 
proved  as  laid }  the  fecond,  which  was  laft  cited,  where  goods 
were  not  allowied  to  be  confidered  as  money.  As  to  the  firft, 
the  rule  of  law  is  not  difputed  ;  and  it  has  been  complied  with 
in  this  cafe  j  the  contradl  has  been  proved  fubftantially  as  ftated  : 
it  is  laid  that  a  certain  fum  of  money  was  advanced,  and  proved 
that  the  fum  was  paid  in  ca(h,  and  what  was  equivalent  to,  and 
accepted  as  cafli.  As  to  the  laft  cafe,  it  ftiews  only,  that  where 
part  of  a  contrail  for  goods  is  to  be  paid  for  in  other  goods, 
the  party  fball  not  be  permitted  to  recover  the  whole  in  money, 
by  faying  the  other  goqds  were  money  :  but  where  there  is  a 
contraA  for  the  loan  of  money,  and  part  of  it  is  given  in  goodc 

(«)  Ufl  edition.         {})  HttrrU  ▼.  FowV.    Sitting!  at  GuiWall  ifier  Mick,  term  1 787. 

which 
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1789*     which  are  taken  as  money,  the  party  giving  them,  (hall  not  l>^ 
■  permitted  to  deny  that  the  contradi  was  for  money,  or  that  if 

Baabb  ^j|5  proved,  by  fiich  evidence  as  was  here  given. 
Pabkbi.  Lord  LouGHBOtiouoH. — My  opinion  continues  the  fame  a§ 
it  was  at  the  trial.  It  has  been  truly  argued  by  my  brother 
Jtdair^  that  the  contrail  was  proved  as  laid  \  and  that  it  was 
not  originally  a  contraA  for  the  delivery  of  goods,  but  for  a 
loan  of  money.  Yet  I  agree  with  my  brother  Lawrence^  in  the 
cafe  which  be  mentioned,  where  there  was  a  contrad  partly  fot 
money  and  partly  for  goods,  becaufe  there  it  is  obvious,  that  as 
the  party  had  an  intereft  that  the  contra£l  (hould  be  performed 
fpecifically  as  laid,  it  was  incumbent  on  him  to  enter  into  the 
tranra£iion»  But  here,  both  parties  enter  into  a  contra^  for  a 
loan  of  86  /•  9  /•  in  the  execution  of  which,  by  mutual  confent^ 
a  piece  of  gold  is  accepted  as  part  of  that  fum.  Suppofe 
Parker  had  brought  an  a£lion  againft  Ronur  for  86/.  Qi.  as 
money  lent,  would  it  have  been  competent  to  Romtr  to  have 
faid,  **  you  never  lent  me  fo  much  money,  goods  were  part  of 
**  it?*'  the  anfwer  to  that  would  have  been,  **  you  have  agreed 
*^  to  take  it,  not  as  goods^  but  as  money,  you  may  make  the  goods 
••  reprcfent  money,  as  well  as  money  reprcfent  goods."  Parker 
delivers  this  piece  of  goods  not  as  a  commodity  to  be  fold,  but 
ts  a  thing  of  fpecific  value^  as  an  aliquot  part  of  the  money ; 
and  Ronur  fo  takes  it ;  then  with  refpei^  to  him,  this  is  to 
be  taken  as  conftitutmg  fo  much  of  that  common  meafure  of  the 
value  of  the  commodity.  It  is  making  the  commodity  itfeif 
ftand  in  the  place  of  the  thing  which  conftitutes  the  value.  I 
.lay  no  ftrefs  on  the  commodity  being  gold.  I  think  if  any 
qther  commodity  of  lefs  eafy  fale  had  been  fo  eftimated,  the  cafe 
would  have  been  precifely  the  fame.  If  my  brothers  therefore 
fee  no  reafon  to  differ  from  me,  the  verdifb  ought  to  ft^nd. 

Hbath,  J.  (tf  )'^(  am  of  the  fame  opinon.  The  declaration 
feems  to  me  to  be  well  framed,  and  fufficiently  proved.  It 
ivould  make  a  great  difference,  if  the  delivery  of  the  goods  were 
la  be  a  part  of  the  fliift,  and  no  part  of  the  original  contract. 
I  do  not  fee  two  contrads,  as  it  was  faid  }  there  appears  to  me 
to  be  but  one  (  and  a  piece  of  bullion  was  fubftituted  as  coin. 

Wilson,  J.*-I  am  of  the  &me  opinion.  There  is  no  doubt 
but  that  if  the  goods  had  been  part  of  the  cover  or  jQiift,  it 

(«]  Mr.  Jvftioe  CtuU  wu  abfcftt. 

15  fliould 
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(hou^^  have  been  ftated  $  as  that  would  have  been  in  the  de-     1789. 

fcriptibh  of  the  ofience.     Though  I  am  not  inclined  to  depute 

tfioie  cafes  which  my  brother  Li  Blanc  has  cited,  where  the 

contrad,  whidi  is  the  firft   fubftantial  part,  differs  from  that    ''^***** 

which  is  ftated;  yet  in  this  cafe,  as  I  underftand  the  evidence, 

they  took  it  clear  that  the  contra6)  was  for  a  loan  of  money. 

The  firft  communication  with  the  defendant  was  not  for  a  loan' 

of  money,  but  (imply  to  have  two  bills  difcounted  ;   that  is, 

fo  have  them  difcounted  on  the  common  terms  of  five  per  cent. 

The  anfwer  to  that  by  the  defendant  is  not,  **  if  you  will  take 

a  toothpick  cafe,  or  part  of  it  in  goods,  I  will  difcount  the  bills. 

I  confefs  I  at  firft  underftood  it  fo,  and  fo  underftanding  it,  I  had 

ai  decided  opinion  on  it ;  1  was  milled  by  his  faying,  **  it  is  not* 

**  worth  my  while  to  difcount  the  bills  unlefs  you  will  do  it  as 

^  gold,*'  for  taking  the  toothpick  cafe  as  gold,  I  thought  he  was 

to  take  it  for  eight  guineas,  which  perhaps  was  not  worth  five* 

if  fo,  I  (hould  be  of  opinion  that  it  ought  to  have  been  ftated 

in  the  declaration.     But  the  contrad  was,  *<  Imuft  have  4  /.  1 1  /. 

for  the  forbearance  of  86/.  9  x.  only  for  two  months :  that  is 

the  contrad,  and  when  Romcr  comes  to  take  the  money,   he 

fays,  **  I  received  a  toothpick  cafe,  and  I  received  fome  bills,  I 

**  cannot  tell  what,  but  I  took  it  all  as  caih*;  I  took  it  as  cafb, 

^^  i^nd  I  immediately  converted  it  into  calh,  by  putti/ig  it  into  a 

**  crucible ;  I  converted  it  into  that  which  if  carried  to  the 

**  Mint,  would  have  been  made  into  guineas.'*   This  neither  in- 

creafed  nor  leflened  the  ufury. 

Rule  difcharged. 


Gun Nis  and  others  V.  Erhart#  M(^niy^ 

^  Nov,  ^du 

npHE   plaintiffs  were  truftees  for  the  (ale  of  a  copy  hold.  The  verbal 
^    cftate,  wliioii  was  fold  by  auQioiu.    In  the  printed  con-  /*r**~''^°* 
ditioos  of  tbe  fale,  the  premifes  were  ftated  to  be  free  from  all  tjoneerattha 
incimiraMcoi  i   the    defendant,  bid   for    them,   and   they   were  flSV^caot 
knocked  da\iill  to  him;  but  on  di^vering  that  there  was  a  *^'"'^'^'^ 
charge  on  the  eftate  of  17/.  per  annum^  he  refufed  to  complete 'concradia 
the  purchatfe.    In  cortlequcnce  of  which,  this  a£lion  on  the  cafe  ^ndTirw** 
was  brought* 
Vol.  I.  V  At 
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7799.  At  the  trial  (which  came  on  at  Guildhall  at  the  fittings  after 

■  laft  term)  the  counfei  for  the  plaintiffs  offered   to  give  in  eri- 

GvKNM     dence,  that  the  au£lioneer  had  publickiy  declared  from   his  pul- 

EtHAKT.    p^t  in  the  au£lion  room,  when  the  eftate  was  put  up,  that  it  was 

charged  in  the  manner  above  fpecified. 

Tifiis  evidence  Lord  LQUgbborougb  refufed  to  admit,  and  the 
plaintiffs  were  nonfuited. 

On  this  day  Btnii,  Serjt.  moved  for  a  rule  to  (hew  caufe  whj 
the  nonfuit  (houid  not  be  fet  afide  and  a  new  trial  granted,  on 
the  groirnd  that  the  above  evidence  ought  to  have  been  admit- 
ttd.     But 

The  court  were  clearly  of  opinion  that  the  evideiKe  was  not 
admiffible,  as  it  wouM  open  a  door  to  fraud  and  inconvenience 
if  an  auctioneer  were  permitted  to  make  verbal  declarations  in 
the  audion-room,  contrary  to  the  printed  conditions  of  Tale; 
and  no  proof  was  off*ered  that  the  defendant  had  any  particular 
perfonal  information  given  him  of  the  incumbrance  in  quefiion* 

Rule  refufed. 


2*  €* 


ireirejjjy,  Brooks,  oiic,  &c.  V.  Mason. 

refwcan  *TrHE  plaintiff  brought  an  aftion  in  the  ufua!  form  againft  the 
hf^^^i^  defendant  for  bufinefs  done  as  an  attorney,  but  was  non- 

t^onijtWiM  foitcd  at  the  trial,  having  failed  to  prove  a  proper  delivery  of 

wJ'/in^  his  bill  previous  to  the  adlion,  in  compliance  m'lih  Jlat.  2  do.  2. 

%iirhbisclt.    f.  23.  f.  23.  {a) 

ITi^oTc'n.       ^^  circumftances  were,  that  the  plaintiff*  had  delivered  the 
*i*       bill  in  due  time  to  the  defcndjint,  who  acknowledged  the  debt, 
faid  he  would  pay  it,  but  that  he  did  not  know  what  to  do  with 
the  bill.     Upon  which  the  plaintiff*  took  it  back  again  {h). 

Bondy  Serjt,  no  jt  moved  for  a  rule  to  fhew  caufe  why  the  non- 
fuit (houid  not  be  fct  afide  and  a  new  trial  granted,  contending, 
that  the  bill,  under  the  above  circumffances,  waa  properly  deli- 
vered according  to  the  fhtnte.     But  '^^' 

I 

{a)  Which  emasy  <<  That  no  attorney  or  folJcUor  Ctuli  comme&ee  or  ii»nt«;o  asj 
«  aaioo  or  fu:t  Ifbr  the  recovery  of  wf  lies,  cbuges,  or  difbuncments  at  law  or  la 
«  e<|ai7,  until  the  expiration  of  oo«|pHKh  or 'more  afttr  fuch  aCMMy  or  foliciror 
«<  re'^c^iv^ly,  iha  1  have  dd'tverej  hwt$  tit  party  or  parties  to  be  cfapfyoA  therewith,  «r 
t4  left  f'^r  hioi,  hn,  or  thenoj  at  his,  her,  or  the^r  dmaiiin^^houU,  or  Uft  place  of 
««  abode,  a  b:U  of  fuch  fets,  charger,  and  diibm-rciiitiits/*  ^V. 

(^)  There  was  do  ptoof  ofiered  that  the  drfcndaat  dcfirci  him  to  take  it  hack* 
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The  cofiTt   were  of  a  different  opinion,  faying  that  the  bill  1789. 

bught  to  have  been  If/i  with  iht defendant^  as  it  was  the  intention  ■           ■■ 

bf  the  ftatute,  that  the  client  fhould  have  due  time  to  examine  Brooks 

Ihe  charges  made  by  the  attorney,  and  take  advice  upon  thim  Masok, 
if  ncccfliry  j  and  therefore 

Rrfufcd  the  rule. 


Collier  'v.  Godfrey,  Mwday^ 

Nov.  i6tb. 

^HE  additional  bail  In  this  caufc  were  goirtg  tojuflify  them-  Baiimuft 

felves  in  courtj  when  it  was  objedcd  by  Bondy  Serjt.  that  a^«»a"y 
(t  appeared  from  the  notice  of  juftification,  that  they  had  not  fo  before 
aAually  become  bail,  before  that  notice  was  given  according  to  "^^jJi^ad 
a  rule  of  this  court  (a),  Aftc.  18  Geo.  3.     This  was  holden  to  hgivea. 
be  a  fufficicnt  objedioh,  and 

The  bail  were  rcjcdlcd. 

(tf)  Sec  Imfey*s  Nno  Jnfl.  Cltr.  C.  P.  1 53. 


BoURCHIER    V.    WiTTLE.  M»nJay, 

jT^OCKELLj  Serjt.  moved  to  fetafide  the  proceedings  on  a  if  there  be 
common  capias  for  irregularity,  becaufc  there  were  not  fifteen  f^  '  5  <*»y» 
days  between  the  tefte  and  return.     But  the  court  faid  the  /c/?«andre! 
J)raaice  was  to  allow  the  tefte  to  be  amended*  and  therefore  ^?"/rt»V*' 
C^ieli  took  nothing  by  his  motion  (ff}«  courtwui 

^     ^  allow  the 

.   (-)  See  ,  Bof,  ft  PW/.  342.  ace  '^^^^ 


Meahs  Vi  QiubnawaV.  ruffdfy, 

^.  N§v,  ijtiu 

tN  this  a£liori  of  trefpaft,  for  ait  aifault  and  bitkeryi  the.  firft  wh^ein 

count  of  the  declaration  after  having  ftaced   in  the  ufiial  ^'p<<*for 

tiray,  that  the  defendant  affaulted  the  plaintiff,  and   beat  and  baiter;,  the 

bruifed  biib,*&'r.  i^c.  Hfc.  went  on  in  the  following  words:  J^'Jf„g\'^ 

**  And  thi  fini  John  (the  defendant)  ihtn  and  then  tore^  renty  *»»«e'ygoes 
**  J^ilid^  damaged^  and  dejlrvyei^  iht  cUaths  and  wearing  apparel  of  **foiii  di^ " 

««  tbifald  Francis^  (the  plainliffi)  to  wit,  two  coats^  two  wai/t-  u'{bi"^d 

&c,  thtcltath,  &c,  »f  t^e  pUiBtifftJfytcifytnzxhtm,)  wbernvifb  he  wst  then  m^ithert  clj^ 
^nd  wkick  he  then  and  iMere  Udmiy  &€,  and  the  daroagea  are  found  uader  40*.  and  the  ju^t  doca 
nof  certif/»  the  plaintiff  h  not  iniliki  to  more  ooib  tkan  daxQagtt ,  *  ^    ^^ 

U  a       .  "  eoats^ 
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1789.      ^^  coais^  one  pair  of  breeches^  one  bat ^   onewig^onejhirt^enejiock^ 
"77*   "    '*  one  neckcloth ^  two  handkerchiefs^  one  pair  of  Jhoes^  and  two  pair  of 


Grbcn- 
awat. 


"  Jlockirtgs^   wherewhh  he  was  then  and  there  cloathed^  and  which 
«*  he  then  and  there  had  on^  of  the  value  of%oLfo  that  they  became  of 
**  no  ufe  or  value  to  him  the  faid  Francis^     There  were  two  other 
counts,  but  they  did  not  (late  the  fpoiling  of  the  deaths. 

The  defendant  pleaded  the  general  ifltte,  and  a  verdi£t  was 
found  for  the  plaintiff,  vf'xih  five  Jhillings  damages '^  but  the  Judge 
did  not  certify.  The  prothonotary  allowed  full  cofls  to  the 
plaintifF:  in  confequence  of  which,  a  rule  was  obtained  tofbew 
caufe,  why  hf  (bould  not  review  his  taxation  ;  againft  which 

Le  Blanc^  Serjt.  now  (hewed  cayfe.  The  fiatute  22  ^  13 
Car.  2*y?.  t.  €•  5*  direds  that  in  all  anions  of  trefpafs,  aflault, 
and  battery,  and  other  perfonal  a£iions,  where  the  damages  are 
under  40  j.  the  plaintiff  (hall  not  recover  more  coils  than  damages, 
except  where  the  Jndge  (hall  certify  that  the  affautt  and  battery 
was  fufEciently  proved,  or  that  the  freehold,  or  title  of  the  land 
mentioned  in  the  declaration  was  chiefly  in  queftion.  Now  this 
cannot  be  extended  by  fair  conflnsdion,  except  to  cafes  where 
the  Judge  has  it  in  his  power  to  certify,  namely,  where  the  quef- 
tion  only  relates  to  an  affault  and  battery,  or  to  the  title  of  land  : 
i>ut  in  the  prcfent  cafe  an  injury  is  charged  to  be  done  to  the 
perfonal  chattels  of  the  plaintiff,  who  having  obtained  a  verdifl 
is  tntitled  to  his  full  cofis,  whether  the  damages  amount  to  40  x. 
or  not.  The  ijefendant  might  have  bad  a  finding,  which  would 
negative  that  charge ;  the  pUintifi*  co^ild  only  have  a  general 
verdiA  :  it  muft  now  therefore  be  taken,  that  the  defendant  was 
proved  to  have  done  the  injury  With  ^hich  he  was  charged.  It 
is  a  diftin£(  fubftantiye  allegaiMoo,  though  not  contained  in  fepa- 
rate  counts.  In  Thomfon  v.  Berry ^  Strange^  551.  the  trefpafs  was 
ftated  in  one  count,  and  in  Jfi^IU  v.  Tbomp/ony  i  Bamesy  gi»  two 
diftin^  charges  were  alfo  contained  in  one  count.  In  Carrutbers 
V«  Lamb,  I  Barnes,  91.  the  plaintiff  in  fimilar  circumftances  with 
the  prefent,  recovered  full  cofts ;  and  the  opinion  of  Mr.  Juftice 
Buller  in  {a)  Cottirillv.  Tolly  goes  to  eftabli(h  the  right  jn  this  cafe. 
In  {b)  Hamfon  v.  Adjhead,  though  the  plaintiff  had  no^'diore  cofts 
than  damages,  bccaufe  the  injufy  to  the  ctoaths  Wtu  laid  as  a 
confequence  of  the  a(rault,  yet  it  clearly  appears  from  that  cafe 
that  he  would  have  b^en  inUtled  to  full  co(b,  if  the  wetting  the 

(«}  I  ttrm  Rr^  B.  R.  655.        {b)  Sajtr't  Ctfk^]^!,  mi'tulL  N.  P.  319. 
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cloaths  had  been  charged  as  a  diflind  hQ.  Tt  does  not  follow  1789* 
that  the  tearing  the  cloaths  was  in  this  cafe  confequcntial  to  a 
battery,  notwithftanding  it  is  dated  that  the  plaintiff,  *^  then 
**  and  there  bad  them  on  :"  cloaths  on  the  back  of  a  perfon  may  Grszn- 
be  injured,  without  a  battery  being  committed,  though  it  would 
be  an  aflault ;  and  unlefs  an  acf^ual  battery  were  proved,  the  judge 
could  not  certify.  The  cafe  then  not  falling  within  the  ^at. 
Car.  2.,  the  plaintiff  is  intitled  to  recover  his  full  cofts. 

RocJti,  Serjr.  contra.  By  the  antient  common  law  the  plain- 
tiff was  not  intitled  to  any  cofls.  The  county  courts  and  courts 
baron  were  open  to  all  the  freeholders,  who  were  bou/ui  ta 
attend  ;  and  in  thofe  courts  all  diiputes  might  be  fettled.  After 
the  conqueft,  the  King's  courts  claimed  jurildi<Stion  otf  all  tref- 
paifes  committed  vi  et  armisy  becaufe  as  they'  were  breaches  u£ 
the  peace,  a  fine  was  paid  to  the  King  ;  but  the  inferior  courts 
were  ftill  open  to  all  other  perfonal  adions  under  40  j.  Thus 
ftood  the  law  when  the  ftatute  of  G^/01/r^/r  was  palled.  That  fta* 
tute  gave  cofis  in  all  cafes  where  damages  might  be  recovered  at 
common  law,  and  confequently  in  all  perfonal  actions  founding 
in  damages.  But  the  fame  flatute  fpeciaJly  provided  againft 
bringing  defendants  wantonly  into  the  King's  courts,  to  «infwer 
triflmg  demands  or  fifiitious  complaints  :  the  8th  chapter  con* 
firms  the  juriidi£lion  of  the  county  courts,  puts  a  check  on 
certain  adions  in  the  King's  courts,  and  requires  an  affidavit  in 
cafes  of  trefpafs  di  honis  a/portatis^  that  the  goods  were  worth 
4OJ. ;  and  in  cafes  of  battery,  that  the  plaint  was  true.  But 
it  appears  from  2  /r/7.  311.  that  this  affidavit  was  foon  difufed, 
or  rather  never  put  in  praSice.  Confeqtiently  plaintiffs  were 
fufftred  to  bring  a£^ions  for  trifling  caufes  in  the  courts  at 
Wijlminjiir^  to  the  great  oppreffion  of  the  defendants  who 
might  be  ruined  if  the  fmallefi  damages  were  recovered,  and  the 
King's  courts  were  employcrdfp  determining  trifling  caufes.  To 
remedy  this,  the  flat.  43  Elix.  c.  6*  was  pafled,  the  preamble 
of  which  fets  forth  that  it  was  made  to  prevent  trifling  fuits 
being  profecuted  in  the  couru  at  jyiiftminfiery  and  the  fecond 
feflion  of  which  gives  a  power  to  the  judge  to  prevent,  if  he 
pleafes,  the  j>Iaintiff  from  recovering  more  cofts  than  damages, 
by  certifying  that  the  damages  do  not  aa\punt  to  40  s. }  with  an 
exception  only  to  the  cafe  of  a  title  or  intereft  in  lands,  the  free« 
bold  or  inheritance  of  li^nds,  and  of  a  battery.  Jn  all  other  cafes 
the  judge  might  by  his  certificate  prevent  more  cofts  than  da« 
ID?gcs  from  being  allowed,  where  the  damages  were  lefs  than 
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i-8q.     4^'-     ^"^  *'  appears  from  the  judgment  of  Lord  Chief  Juflico 
■..    ■■ — '  ffllliSt  in  (a)  ^ilbornt  v,  Read^  that  no  certificate  had  ever 

^^^^*     been  granted  under  this  ftatutc  of  Eliz,     In  confrquence  of  this, 

Grixn-    and  to  provide  a  further  remedy,  the  flat.  22  ^  23  C^r.  2.  r.  9. 

^^^^'  was  made  ;  which  infiead  of  leaving  the  matter  to  the  difcretion 
of  the  judge,  direds  that  in  all  adions  of  trefpafs,  aiTault,  and 
battery,  and  other  perfonal  anions  where  the  damages  are  under 
401.  (hall  the  plaintifF  recover  no  more  cofts  than  damages, 
unlefs  the  judge  (hall  certify  that  an  aiTault  and  battery  was  fuf* 
ciently  proved,  or  that  the  freehold  or  title  of  land  was  chiefly 
in  qucftion.  The  obvious  conftru£lion  of  which  is,  that  in  no 
perfonal  adion  whatever,  (hall  the  plaintifF  have  more  cods  than 
damages,  if  the  latter  be  under  401.  except  in  cafes  of  freehold 
or  battery  ;  and  not  even  in  thefe  without  a  certificate.  In  the 
firft  cafes  which  arofe  on  the  flat,  of  Car.  2.  the  couit  feemed  ta 
adopt  this  conftruflion.  Eerl  of  Pembroke  v.  Wejlhali^  3  Keh.  12I* 
Claxton  v.  Laws,  3  Keb.  247.  But  in  fubfequent  decifions,  the 
courts  put  a  different  conftru£)ion  on  the  aft,  and  the  law  is 
now  fettled,  that  the  fiat.  Car.  2.  extends  only  to  cafes  in  which 
the  judge  ftf IT  certify,  namely,  to  cafes  where  the  freehold  is  iti 
queftion,  and  the  aflault  and  battery  fufficiently  proved.  3  ff^tlf. 
324.  But  of  late  it  has  been  confidered  as  a  hardibip  on  defend* 
iants,  that  they  fhould  be  brought  to  anfwer  in  the  courts  of  JVefi^ 
minfter  for  trifling  ofFenccs,  or  claims  :  certificates  have  ^iccord-. 
ingly  been  granted  under  43  Eliz.  and  the  conftrudion  of  22  H 
23  Car,  2.  has  been  extended  by  modern  determinations.  GJegg 
V.  Molyneux^  Doug.  7S0.  In  cafes  of  trefpafs  merely  for  driving 
the  cattle  of  the  plaintifF,  or  of  an  injury  to  a  mere  perfonsd 
chattel,  he  is  entitled  to  full  cofls,  becaufe  no  title  of  freehold 
can  come  in  (|uefl ion  ;  the. cafe  is  therefore  not  within  flat. 
22  &  23  Car.  2.  but  remains  as  under  the  ftatute  of  Gloucefler^ 
and  if  there  be  no  certificate,  unreftrained  by  43  Eliz.  Bi^t 
trefpafs  for  breaking  and  entering  a  barn,  locking  the  door  and 
detaining  goods  where  the  damages  were  under  40  s.  did  not 
carry  full  cofts,  becaufe  the  title  to  the  freehold  might  have  come 
in  queftion,  and  the  injury  to  the  goods  fhould  have  been  ftated 
jn  a  diflindl  independent. count.  Reeves  v.  Butler^  Gilb.  Rep. 
19Q.  So  in  Clegg  V.  Mo/yneuXf  the  carrying  away  the  turf  was 
^n  injury  confequential  to  the  trefpafs,  and  che  judge  not 
having  certified,  the  plaintifF  had  no  more  cofis  than  dama^ei^ 

(tf)  Cited  in  3  ;#7y.  313. 
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As  to  the  tearing  the  cloaths  being  didind  from  the  battery,  X7S9. 
«nd  the  tradition  that  a  laaverit  carries  cods,  it  is  not  always 
true^  rt  is  not  fo  in  trefpafs  quan  elaufum  fngtty  Gilh.  Rep.  198. 
There  istio  authority  to  (hetv  that  in  a  dechration  framed  like  G^ken 
the  prefent ;  the  tearing  would  intitle  the  pUintiiF  to  full  cods  ; 
it  dates  the  cloaths  to  have  been  on  the  back  of  the  plaintiff: 
the  tearing  of  them  was  therefore  of  itfelf  a  battery.  Carru^ 
ihirs  V.  L^mh  was  decided  only  in  the  treafury,  and  does  not  fet 
forth  the  declaration.  In  Hamfin  v.  Adjhiod^  it  was  holden  that 
if  the  declaration  fhews  the  injury  to  the  cloaths  to  be  confe« 
<[uentia],  there  fhould  be  no  more  cofts  than  damages  :  and  ia 
the  prefent  ca^e  it  was  confequentiaL  So  if  the  jury  find  it  to 
be  confcquential.  C^tUriU  v.  Toify^  i  Term  Rep.  B.  R.  655. 
In  this  cafe,  the  tearing  the  cloaths  was  necefiarjly  preceded  by  a 
battery,  as  the  plaintiff  had  them  on.  The  juJge  might  there- 
fore have  certified  an  adual  battery  fufliciently  proved  :  but 
there  is  no  certificate:  the  cafe  then  is  within  flat.  22  V  2} 
Car,  2.,  and  the  damages  being  under  40^.  the  plaintiff  caonoc 
recover  more  cods  than  damages, 

[Kerby^  Serjt.  amtcns  curia^  then  mentioned  the  cafe  of  ^f- 
itnfon  V.  Jackfifiy  in  C,  B.  Pafcb.  1786,  which  was  a  motion 
to  tax  the  plaintiff  his  full  cods.  The  declaration  dated,  that 
the  defendant  druck  the  plaintiff  many  violent  blows,  and  flun^ 
and  threw  a  large  quantity  of  water  upon  and  over  the  plaintiff^ 
^*  and  then  and  there  not  only  wetted  him,  and  put  him  in  danger 
^<  of  catching  cold,  but  fpoiied  his  cloaths,''  {ffr. 

On  this  I  Barnesy  91.  and  Bayer's  Gifls^  52.  were  rited. 

Lord  Loughborough  faid,  there  was  much  perplexity  In 
motions  of  this  fort,  but  the  fenfe  feemed  to  him  to  be,  that 
where  the  jury  do  not  find  405.  damages,  there  (hould  be  00 
more  cods  than  damages. 

Gould,  J.  obferved,  that  the  throwing  the  water  and  theii 
and  there  fpoiling  the  cloaths^  tied  the  whole  count  and  com- 
plaint together. 

And  the  rule  was  refufed.] 

Le  Blanc  in  reply.  In  the  cafe  of  Reeves  v.  Butler^  no  injury 
was  dated  to  perfonal  property,  except  what  might  have  called 
the  title  to  the  freehold  in  quedion,  refpe£ling  the  locking  op 
the  barn  and  detaining  the  goods.  The  ground  of  the  (]eci(iofi 
in  Cle£g  and  Molyneux  was,  that  the  turt  was  part  of  the  free* 
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1789.     ''old*     As  to  jitkinfon  v.  Jackfon^  the  declaration  \%  not    ftated 

•— -—  with  Aiflicient  certainty  to  be  relied  on, 

Meais         Lord  Loughborough. —  Fhere  is  no  doubt  in  this  cafe,  that 

Grein.    the  f'tme  queftion  might  have  been  left  to  the  jury,  which  my 

brother  Grofe  afkcd  them  in  the  cafe  of  CotUrill  v.  Tolly ^  namely. 

Whether  the  tearing  the  cloaths  were  part  of  the  fame  zA  for 

which  they  gave  5  s,  damages  ?  If  they  had  anfwered  that  it  was 

fo,  there   would   have  been  no  queftion.      But  it  it  the  fame 

thing  if  it  appears  on  the  face  of  the  declaration  ;   which  after 

ilating  the  beating,  goes  on   to  (late  that  the    cloaths  of  the 

plaintiff  were  fpoiled,  and  then  fpecifies  each  particular  article, 

his  coat,  waiftcoat,  hat,  wig,  fhoes,  (lockings,  ^c.     Now  I 

can  only  conceive  one  cafe  in  which^  by  any  rcafonable  proba* 

bility,  the  ads  can  be  confldered  as   wholly  diflin£^  ;  and  that 

"^s,  by  fuppofing  that  the  defendant  had  firft  beat  the  plaintifF, 

'  then  ftripped   him  ftarlc  naked,  and   fpoiled   his   cloaths.     But 

It  is  evident  chat  one  zGt  was  in  confequence  of  the  other  ;  and 

the  law  is  not  to  be  evaded  by  a  device  of  pleading. 

Gould,  J. — There  are  two  courfes  marked  out  for  judges 
jn  cafes  of  this  kind,  one  by  the  (lat.  ^^Eliz.  the  other  by  22 
&  23  Car.  2.  The  firft  and  beft  determination  is  in  3  KebUf 
4)ut  that  has  been  open  to  a  great  deal  of  fubtle  reafoning  and 
diftindion.  Yet  I  think  that  the  beft  conftrudtion,  which  beft 
anfwers  the  end  of  the  Legiflature,  and  puts  a  ftop  to  all  frivo- 
lous adions,  by  reftraining  more  cofts  than  damages  from  being 
allowed  in  the  cafes  fpecified.  If  therefore  the  declaration  ftates 
the  tearing  of  the  cloaths  to  be  done  at  the  fame  time  with  the 
beating,  the  court  will  conflrue  it  fo  as  to  accomplifh  the  ob- 
je£l  of  the  ftatute,  and  will  hold  the  tearing  to  be  part  of  the 
fame  a6l,  and  a  confequence  of  the  battery.  It  was  well  deter* 
niined  in  the  cafe  in  (a)  4  Co.  that  the  words  aJiunc  ^  ibidem^ 
united  and  coupled  all  together. 

Heath,  J.  of  the  fame  opinion.  Whatever  difFcrence  of 
cooftruftion  there  was  formerly  on  the  fltatute  of  Car.  2.  it  is 
now  fettled,  that  it  muft  either  appear  on  the  face  of  the  de- 
claration or  be  found  by  the  jury,  that  the  tearing  the  cloaths 
is  a  confequence  of  the  beating.  But  after  a  general  verdiA  it 
if  to  he  intended  that  it  was  fo  found  ;  and  this  may  be  without 
.violence  to  the  cafes  determined  in  the  King^s  Bench. 

{a)  H'alkir'%  cafe,  4  Co.  41.  b.     ' 
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Wilson,  J.  of  the  fame  opinion,  that  the  plaintifF  is  not     1789. 
intitled  to  his  full  cofts.     The  cafes  reft  on  the  form  of  thede-    —  ■ 

deration.    If  in   an  a^on  of  this  kind  the  party  choofes  to     ^'^^s 
forego  the  t§rt  to  his  perfon,  and  goes  only  for  the  injury  to  his    Gubn- 
doaths  he  virould  have  his  full  cofts.     But  if  he  will  combine      ^^^^^ 
both  together  in  one  count,  the  cafe  is  within  .the  ftatute  of 
Car.  2.  becaufc  the  principal  injury  is  the  battery ;  and  the  judge 
may  certify. 

Rule  abfolute  (a). 

(«)  ['Stt  L0ekv0od  Y.  Stamurd,  s  *^^^  ^/*  ^'  ^•482.  mc,  on  the  authority  of 
this  cafcj  , 


Scott  v.  Whalley.  Ti«f^, 

JUDGMENT  being  entered  on  a  warrant  of  attorney  given  unmeut 
with  a  bond  to  fccure  an  annuity,  payable  quarterly  by  the  5?"S  *"•«'- 
defendant  to  the  plaintiff,  st  fieri  /acias  iflued,  on  which  the  tofecuiethe 
arrears  of  the  preceding  half  year  were  levied  onthe  defendant's  JlJ^g^'j^ 
goods.  When  the  next  quarter  became  due,  znoihcr/ieri  facias  *o»i»«inr, 
was  taken  out,  and  a  fecond  levy  made,  but  the  judgment  had  having Ufi!^ 
not  been  revived.     In  confcquence  of  this,  wnlf^ 

A  rule  was  obtained  to  (hew  caufe  why  (amongft  other  things  jafthaif 
arifing  from  objections  made  to  the  memorial  enrolled  purfuant  ^adfi!% 
to  17  Gi9.2*  ^•26.  but  which  the  coyi-t  thought  trivial,)  the  ,°^y^t>kai 
goods  levied  under  the  latter  execution  (hould  not  be  reftored,  nextqaaror 
on  the  ground  that  the  judgment  ought  to  have  been  previoufly  2^^' f** 
revived  by  fcin  facias*  judgmtat. 

This  point  the  court  thought  worthy  of  confideration,  but 

on  this  day  they  were  clearly  of  opinion  that  it  was  not  neceflary 

to  revive  the  judgment  in  order  to  fue  out  the  ferond  execution* 

and  Mr.  Juftice  Gould  mentioned  the  cafe  of  Ogilvie  v.  E§lij^ 

%  Black,  nil. 

Rule  difcharged  with  co^f. 

Marjhall^  Serjt  for  the  plaintiff^  RutmingtWy  Serjt.  for  the 
tdefendant. 
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1789. 


Saturday,  Clay  V.  WiLLAN  and  others. 

Where  a       'TT  HE  defendants  were  proprietors  of  a  flage-coach,  by  which 
^tiMbr*  ^^^  plaintiff  fcnt  a  quantity  of  light  guineas  to  be  carried 

printed  pro-  from  Wakefield  to  London.  Two  (hillings  were  paid  for  the 
he  will  not  Carnage  and  two-pence  for  booking.  The  following  were  the 
•birfww-  P^'"^^^  ^^^"^*  ®"  ^\\\^'^  the  defendants  performed  their  bufinefs: 
taintaJuabic  «<  IVillamn^  Co.  humbly  bcg  leave  to  inform  their  friends 
cfmorefLn  "  ^nd  thc  puWic,  that  cafli,  plate,  jewels,  writings,  or  any 
fpLlfieJ/^  "  fuchkind  of  valuable  articles,  will  not  hi  accounted  for  j  if  lojl^ 
unlefs  enter-  **  of  more  than  5  A  value^  unlefs  entered  as  fuch^  and  a  penny  in^ 
IbrMfJch;  ^^  furance  paid  j or  each  pound  value  {a) ^  when  delivered  to  the 
•ndgf^daof  "  book-keeper,  or  other  perfon  in  truft,  to  be  conveyed  bv  anv 

thatde'crip-   ^,  ...  l        1  .        .•  J  J        J 

tioo  arede-        Carnage  that  mns  at  the  above  inn.  * 

htm^^         The  aftion  was  in  the  ufual  form  againft  common  carriersi 
whoknowf    and  the  plea  the  general  iflue.     No  money  was  paid  into  court* 
SLiTut'     ^^  ^^^  ^*'**'  ^^^  plaintiff  was  nonfuited,  it  being  proved  that  the 
crnoeaiing     perfon  by  whom  he  fent  the  parcel  to  the  inn  knew  of  the  above 
fayi  no        terms,  but  had  not  difcovered  the  contents  of  the  parcel  to  the 
iDore  than     book-keeper,  nor  paid  for  them  as  valuables,     A  rule  having 
price  of  cai^  been  granted  to  (hew  caufe  why  the  nonfuit  (hall  not  be  fetafide 
Jodcing'jon  *"^  ^  verdia  entered  for  the  plaintiff,  on  the  ground  that  he  was 
a  :of«,  the     inti  Jed  to  recover  as  far  as  5  /.  by  the  printed  conditions, 
neiiheriiablc       Rooke  2Lnd  Lawrence^  Serj is,  now  (hewed  caufe.     On  the  fair 
to  the  extent  conftruftion  of  the  printed  paper  the  plaintiff  is  not  intitled  to 
fpecified,nor  lecover  even  the  5  /.  not  having  complied  with  the  conditions; 
pri'^e'^aauaU  ^^^  '^^  Tcafon  of  thofc  Conditions  is  obvious ;  that  if  a  parcel  be 
ly  paid  for     above  the  value  of  5/.  but  does  not  contain  jewels,  plate,  or 
orVookbg!    ^he  like,  it  would  probably  be  of  confiderabie  bulk,  and  there-, 
fore  not  fo  likely  to  be  loft  or  ftolen.     But  it  was  contended  at 
the  trial,  that  by  analogy  to  the  cafe  of  infurance,  the  plaintiff 
was  at  leaft  intitled  to  recover  back  the  2s.  2d.  paid  for  the 
carriage  and  booking.    Now  an  infurance  is  a  mere  contra£l  oF 
indemnity,  but  a  carrier  has  a  right  to  be  paid  for  the  trouble 
of  the  conveyance  Whi^fi  he  has  adtually  taken.     Yet  an  infurcr 
is  intitled  to  retain   10  s.  per  cent,  where  there  is  a  return  of 
premium.    The  plaintiff  has  alfo  been  guilty  of  a  fraud  i  he 

{a)  It  was  faid  in  the  argument,  that  after  the  words  **  p  und  value,'*  yscrt  addeJ, 
^<  9ver  amdahovt  tbi  commQU  €grriage,**  Bui  the  printed  paper  produced  in  cuuit  wai 
as  ab«Te  ftated. 
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knew  the  conditions  which  the  defendants  printed,  yet,  by  con-      1789. 
ceaJing  the  real  value  of  the  parcel,  endeavoured  to  make  them  '    "». 

liable  at  all  events.  So  where  fraud  has  been  manifcft,  the  ^"-^^ 
court  have  ordered  an  underwriter  to  retain  the  premium.  Park,  Wiiiaji* 
Infuranci^  247.  To  the  fame  point  alfo  is  Lvwry  v.  Bourdieu^ 
Dougl  468.  and  in  [a)  Turner  v.  Gray^  the  plaintiff  having  fent 
money  and  deeds  by  the  Nottingham  coach,  and  being  afked  by 
the  book-^keeper  as  to  the  value  had  denied  it  to  be  a  parcel  of 
value,  was  nonfuited,  and  not  permitted  to  recover  the  money 
paid  for  the  carriage.  Another  reafon  alfo  why  the  plaintiff 
fhould  not  recover  the  ax.  %d.  is,  that  the  defendant  comes 
prepared  only  to  refift  the  claim  of  5  i.,  he  has  had  no  notice  that 
the  2  ;.  2d.  would  be  demanded,  which  was  not  the  point  to 
be  tried  :  and  it  is  laid  down  by  Lord  Mansfield^  that  where  the 
parties  come  to  trial  on  one  ground,  care  ought  to  be  taken  that 
the  defendant  (hould  not  be  furprifcd  by  another,  i  Term  Rep. 
B.R.  134- 

Adair  and  Le  Blanc^  Serjts.  contra.  The  plaintiff  is  intitled 
cither  to  recover  the  5  /.  or  the  2s.  2d.  The  printed  terms 
being  of  doubtful  conftrudion,  the  matter  mud  be  determined 
by  the  rules  of  good  fenfe,  and  the  common  confent  of  man* 
kind.  The  payment  of  2  s.  was  a  confideration  fully  adequate 
to  the  rifk  run,  fuppofing  the  goods  were  not  worth  more  thaa 
5/.,  when  it  appears  from  the  conditions  themfclves,  that  only 
one  penny  would  be  the  infurance  for  every  additional  pound 
value  :  and  the  two-pence  paid  for  booking  may  be  fairly  deemed 
^n  additional  infurance,  over  and  above  the  common  carriage :  the 
price  fixed  included  both  an  infurance  of  U^tiy  to  the  goods, 
and  a  compenfation  for  the  care  and  trouble  of  the  carrier. 
The  defendants  underwrote,  as  it  were,  as  far  as  5  /.  and  on 
a  total  lofs  are  to  pay  the  money  for  which  the  rifle  was  run  ; 
or,  if  there  was  no  rifk,  are  to  return  the  premium.  Tyn  v. 
Fletcher^  Cowp.  666.  As  to  the  cafe  of  Turner  v.  Gray^  it  ap- 
pears that  the  plaintiff  had  there  warranted  the  parcel  not  to  be 
valuable,  he  therefore  was  not  permitted  to  recover  againft  his 
own  warranty.  The  cafe  of  {b)  Hutton  v.  Bolton  is  an  autho- 
rity 

(«)  Sittings  after  Trm.  TVm,  1785,  Wtpminfitr. 

{b)  Button  and  Ux.  v.  Bolton,  B.  R.  Eajf.  22  Ceo.  3. 

This  was  an  M€t\on  of  anTumpHt  againft  the  detendaoty  the  owner  of  a  ftage-eoacb, 
for  lofing  a  trunk  belonging  to  the  plaind/fs.  Though  the  lofs  in  point  of  valoe  was 
full  50/.  the  defendant  moved  f^r  leave  to  pay  to  I.  into  court  U{>oo  an  affidavit,  (bting 
that  be  had  long  (ince  publilbed  an  (*)  advertifeoienC  that  he  would  not  be  anfwerable 

#  The  preclfc  terms  of  the  adyertirement  do  nvt  feem  to  hare  been  attended  to. 
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1789.     ''^^y  ^^  favour  of  the  plaintiff,  in  which  no  doubt  was  made  of 

■  a  carrier  being  liable  to  the  extent  of  the  fum  beyond  which  be 

Clay 

«r.  for  any  parcels  committed  to  his  care  above  the  valut  of  20  /.  unlefi  he  was  paid  in 

WxLLAN.    propoition  to  the  rifque ;  and  that  though  the  things  ioft  in  the  prefent  cafe  exceeded 

that  value,  yet  he  was  not  Informed  of  it,  nor  paid  any  thing  extraordinary  for  the 

carringe.  ^ 

On  fisewing  caofe  againd  the  ru1e>  Erfiine  for  the  plaintifff  contended,  that  nnleft 
ti)e  demand  is  for  a  fpecific  turn,  the  dtfcudant  cannot  pay  a  fpecific  fum  into  court; 
li»r  which  reafon  it  cannon  be  done  ii)  any  adiun  founded  on  a  tort,  in  uover,  or  where 
the  a^on  founds  merely  in  damages.  12  Mod,  397.  The  forms  of  adiooi  are 
immaterial  to  the  prefent  point  if  the  obje^  and  gii>  are  the  fame.  Though  this 
a^iun  be  on  an  implied  affuropftt,  yrc  a  fpeciftc  action  on  the  cafe  for  negligence  would 
hive  Iain)  and  as  in  the  latter,  the  motion  could  not  be  granted;  neither  ought  it  to 
be  io  the  former,  the  obje^i  of  both  adions  being  the  fame.  Here  it  is  quite  a  mauer 
♦f  damages,  for  though  the  jury  would,  give  the  value  of  the  goods  by  their  verdia, 
*  yet  they  may  ncvcrthelefs  extend  it  to  damages  for  fuch  inconveniences  as  the  plaintiflTt 

snay  have  fuftained  from  the  non-delivery  0!  them  j  the  damages  therefore  being  uncer* 
tain,  the  defendant  cannot  b«  admitted  to  pay  inoney  into  court.  No  nan  can  pay 
money  into  court  but  where  under  drcumftances  he  may  plead  a  tender  ;  which  couM 
not  be  done  in  this  cafr,  inafmuch  as  nothing  fpe>ific  couli  be  relied  un.  As  to  the 
advertifcment  which  was  the  fole  ground  of  the  prefent  appication,  the  fa^  muft  ht 
tried  whether  the  plaintiffs  had  any  notice  oi  it.  Notice  to  the  public  would  not  be 
folficient  to  be  effectual,  it  muft  be  given  to  the  party,  which  is  mere  matter  of  evi* 
dencetothe  jury. 

Baldwin  in  fupport  of  the  rvle  admitted  that  notice  of  the  advertifement  mnft  b^ 
proved  againft  the  plaintiffs  at  the  trial,  or  the  payment  of  money  into  court  would  not 
avail  any  thng  in  favour  of  the  defendant.  This  is  a  queftion  of  cofts,  and  ought  the 
defendant  to  be  liable  to  cofts  if  the  plaintilFs  (hould  not  recover  any  more  than  20/. 
at  the  trial  P  The  motion  if  made  on  the  ground  of  an  exprtjs  central  between  the 
parties*  opoa  an  exprefs  (lipulation  that  20 /.  is  the  extent  of  the  retribution.  This  is 
not  an  appeal  to  the  difcretion  of  the  court,  but  is  a  matter  within  the  known  princi- 
ples which  govern  cafes  on  ftipulaied  conrr^ds. 

Lord  Mjmfild. — The  governing  principle  in  cafes  like  the  prcfrnt  is,  that  where 
the  plaintiff  mikes  that  kind  of  demand,  which  is  fubOantidHy  for  a  fpecific  fum  of 
money,  the  drfendaat  may  move  to  pay  money  into  court.  Jn  torts  indeed  it  is  other- 
wife  '  thcie  it  is  a  mere  qucilion  of  damagrs,  a  chance ;  and  as  in  fuch  cafes  the 
defendant  was  originally  in  the  wrong,  he  mu(l  take  the  event  of  that  chance.  Int^e 
prefent  cafe  the  defendant  tiuly  f^ys,  *♦  I  am  by  exprefs  (lipulaiion  liable  only  for  20/. 
««  and  am  ready  to  pi»y  it  to  you  "  What  is  the  queftion  on  .the  merits  ?  Is  it  true  ? 
If  fo  he  is  right  i  if  not,  he  pays  the  cods.  As  to  notice  of  the  advertifement,  it  it 
open  to  be  tried. 

jSjhkurJly  J.— The  whole  queftion  is.  Who  (ball  be  liable  for  cofts  ?  which  mnfl 
fall  on  whoever  is  in  the  wrong :  and  if  the  fadt  were  in  the  knowledge  of  both  parties, 
it  it  but  juft  and  fair  that  the  defendant  Ihoi.ld  be  permitted  to  pay  the  money  into 
court.     lti»notlitiga  ing  the  value  of  the  goods;  the  motion  is  a  very   reafonable 

application. 

Puller,  J. Upon  principle,  I  fee  no  difficulty  in  fuffering  the  money  to  be  paid 

into  court.  This  is  an  action  of  alTumpfit;  and  the  goods  are  ftated  to  have  been  or  a 
fpecific  value.  The  drclaration  does  not  ffaite  any  particular  damage  or  inconvenience 
in  coofequcDce  of,  and  independent  of  the  lofs,  and  therefoie  the  plaintiff  ci|nnot 
recover  beyond  the  value  of  the  goods  in  quel'ion  ;  for  which  reafon  the  declaration 
does  not  differ  from  the  con-.mon  cafe  of  goods  fold  and  delivered.  It  is  a  declaratioo 
on  the  face  of  it  only  for  the  value  c-f  the  goods.  The  dc.^ndant  might  have  pleaded 
the  fady  and  a  iCndcr  of  the  20  L    \i  fo>  this  cafe  cornea  within  the  general  rule. 

RiUc  abfohlte. 

bad 
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bad  declared  by  an  advertifcmcnt,  that  he  would  not  be  anfwer-  ^^^9' 
able.  As  to  the  argument,  that  a  fraud  was  pradifed  by  the  ^^^^ 
plamtiflF;  though  he  did  not  pay  a  larger  price  for  the  carriage^ 
yet  the  proprietors  run  no  greater  rifle,  took  no  more  trouble,  nor 
were  put  to  any  more  expence  in  carrying  the  parcel,  than  if  it 
had  been  only  of  the  value  of  5  /.  they  were  therefore  not  injured 
by  the  concealment,  which  was  clearly  not  a  fraud.  The  plaintifF 
gave  up  his  indemnity,  and  having  infured  only  to  the  amount 
of  part  of  the  value,  cannot  recover  more,  butJs  intitled  to  that 
amount.  The  ground  of  the  decifion  in  Lowryy.  Bordiiu  was, 
that  the  contract  was  executed,  and  the  plaintiiF  had  waited  till 
the  riik  was  completely  run.  But  it  appears  from  that  cafe,  that 
where  there  is  no  rifle,  the  premium  (hall  be  returned.  Neither 
were  the  defendants  in  the  prefent  cafe  taken  by  furprife,  with 
fefpe(^  to  the  demand  of  2  s.  fince  it  was  ftated  in  the  declaratioa 
that  2  /•  were  paid  for  the  carriage,  and  there  was  alio  accounjt 
for  money  had  and  received. 

Tbi  court  took  time  to  confider  till  the  next  day,  when  they 
declared,  that  the  fenfe  of  the  printed  conditions  feemed  to 
be,  that  the  defendants  were  not  liable  to  any  extent,  ualefs  the 
parcel  had  been  entered  and  paid  for  as  valuable;  and  therefore 
the  rule  for  fetting  afide  the  nonfuic  [a) 

Was  difchargcd, 

(tf)  C'tbbcH  T.  Pajnten  aod  another,  4  Burr,  2198.     Tyly  T.  Morrlce,  Cartb,  ^%^, 


Sumner  v.  GREE^f.  Friday^ 

Nov.  t7th. 

^TTHE   defendant   in    this    cafe  having    been    arreftcd   on   a  where  a  de- 
nfpondentia  bond,  for  5900  L  a  rule  was  granted  to  fliew  abetted  on  a 
caufe,  why  he  (bould  not  be  difcharged  out  of  cuftody  on  enter-  cmtraathc 
mg  a  common  appearance.     This  rule  was  obtamed  on  an  am-  which  is 
davit,  which  ftated,  that  the  bond  was  given  for  goods  fhipped  J^j'^i^/p'j^ 
by  the  plaintiflT,  a  Briiijb  i\xh]t8t  at  Calcutta  in  the  Eajl  Indies^  may  evenr. 
on  board  an  AmtrUan  fliip  honuward  bound-  from  thence  to  the'piahu^ 
Rhodi  Ifland  in  America^  which  had  previoufly  landed  in  Bengal  ^^ '  pe>^ty, 
a  cargo  from  Europi.     And  the  queftion  was.  Whether  the  bond  y,\\\^\([ 
under  the  above  circumftances  was  not  void,  by  the  2d  fcflion  ^^^  *! " 

'  •    \     0.1  entering  a 

of  the  ftatute  7  Oto.  i.  ft.  i.  €•  ai^  which  enads^  ^^  That  all  common  ap. 

•*  cpntrads  and  agreements  whatfoever,  at  any  time  from  ajid  ^^"{li^"j. 

**  after  June  24j  1721,  made  or  entered  into  by  any  of  his  Ma-  ther  thenar. 

7  c^'  '  • 

/.It  ^.21.  does  not  exuad  to  all  trading  by  Brlt'ijb  fubjcds  in  the  Eaft  Indiet  * 

"  jcfty's 


cc 
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1789.      "  jefty*s  fuhjeas,  or  any  perfon  or  perfons  in  truft  for  them,  fof 

■  **  or  upon  the  loan  of  any  monies  by  way  of  bottomry  on  any 

V.         *'  fliip  or  fhips  in  the  ferviu  of  fonigneri^  and  bound  or  defigned  U 

GaiiH.     cc  ff^gj^  ij^^i^g  £^ji  i^^i^^  Q^  pj^jg  aforefaid  ;  and  all  contrasts  ^lA 

**  agreements  whatfoever  made  by  any  of  hisMajeAy's  fubjeds^ 

*'  or  any  perfon  or  perfons  in  truft  for  them,  for  the  loading;  of 

'  fifPfy'^i  anyfuch  /hip  or  Jhips  tuitb  a  cargo  or  lading  of  any  fort 

of  goodly  rmrchandlxe^  treafuro,  or  effeSfs^  or  with  any  provifanf, 
•*  foresy  or  necejfariesy  tiff.  Vc.Jball  be  void?** 

Le  Blanc  and  Lawrence^  Serjts.  now  (hewed  caufe,  contend* 
Ing  that  the  bond  in  queftion  Was  not  avoided  by  the  ftatute  ^ 
the  fole  obje£l  and  meaning  of  which,  as  it  appeared  from  th6 
title  and  preamble,  was  to  prevent  the  fubjedls  of  Great  Britain 
trading  from  Europe  to  the  Ea/i  India  with  foreign  commifSons^ 
to  the  prejudice  of  the  Eajt  India  company  :  but  this  Was  a  cafk 
of  a  foreign  fhip  homeward  bound,  taking;  in  a  cargo  at  CiiA 
(ktta  to  be  carried  from  thence  diiedlly  to  Rhode  Ifiand,  It  wai 
alfo  improper  that  a  queftion  of  fuch  importance  ftiould  be  dif* 
culled  on  a  fummary  application  to  the  court,  and  not  put  upon 
the  record. 

Adair  and  Bond^  Serjts.  on  behalf  of  the  defendant,  urged 
that  the  cafe  was  within  the  mifchief  defigned  to  be  remedied 
by  the  ftatute,  the  intent  of  which  was  not  only  to  protect  the 
txclufive  right  of  the  India  company  from  other  Britijh  fubjeds^ 
but  alfo  to  fecure  the  trade  to  the  nation  itfelf,  by  preventing 
foreigners  from  (baring  in  it  in  any  degree,  and  for  that  pur- 
pofe,  throwing  every  poflible  difficulty  in  their  way.  As  to  the 
objeftion  to  the  mode  of  application  to  the  court,  it  would  be 
very  oppreffivB  to  detain  a  foreigner  in  gaol,  who  probably  would 
not  be  able  to  find  bail  to  the  large  amount  required  by  the  bond^ 
when  the  bond  itfelf  might  turn  out  to  be  void* 

Lord  LotJGHBORouGH.-^We  are  all  of  opinion  in  this  cafe| 
that  the  defendant  ought  to  be  difcharged  on  entering  a  com^ 
mon  appearance.  But  we  do  not  think  it  neceflary  to  give  1 
decided  opinion  on  the  a£l,  becaufc,  where  the  plaintiff  has  the 
defendant  in  cuftody,  and  the  caufe  of  the  arreft  being  commu- 
nicated in  his  own  affidavit,  appears  by  reference  to  the  fecuritjr 
on  which  the  debt  arifes,  it  would  be  improper  to  bold  tbe 
party  in  prifon,  if  there  appears  a  probable  ground  that  the 
contra^,  which  is  the  foundation  of  the  a£lion,  is  void.  IF 
the  contra£l  were   not  only  void^  but  mifchievous^  the  lair 

m^bi 
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Blight -be  evaded,  if  the  plaintiflF  were  permitted  to  retain  lySp. 
the  advantage  which  he  has  gained  over  the  defendant,  and 
make  ufe  of  the  opportunity  of  treating  with  him  while  in  con- 
finement;  for  poffibly  the  n^erits  of  the  cafe  might  then  never  Crush. 
meet  the  examination  of  a  court  of  juftice.  I  do  not  cboofe  to 
enter  into  the  con(lru£lion  of  the  ftatute,  becaufe  the  confe- 
<)uences  are  very  extenfive,  fince  if  it  be  as  the  defendant  fug-^ 
gefts,  the  fecurity  is  not  only  void,  but  the  other  claufes  go  to 
iubjed  the  plaintiff  to  very  confiderable  penalties  :  but  I  think 
it  Teems  probable,  that  in  its  true  meaning  it  would  reach  all 
trading  in  the  Eaji  Indies^  for  the  purpofe  of  fending  goods  to 
other  parts  of  the  world,  contrary  to  the  provifions  of  the  charter 
of  the  EaJi  India  company  (a). 

Rule  abfolute  for  the  defendant's  difcharge. 

(«]  [See  Ltgh[oot&el  v.  Tinant,  i  BcJ  8c  Pull.  551.  as  to  the  oature  and  efied  of 
iht  provifions  of  this  a€l.  J 


Trelawney  ^^  Thomas.  Saturday^ 

Nw,  iSth. 

'   jjS  SUMP  SIT  for  work  and  labour  with  the  common  ^.having 
•^^  money  counts.  ,  gUcnage- 

The  action  was  brought  for  fervices  performed  and  money  b.  for  the 
advanced  by  the  plaintiff  at  the  requcft  of  the  defendant,  in  P*y°*n^of 
Ajpport  of  Mefirs,  Cruger  and  Peachy  two  of  the  candidates  at  whxh,  it  it 
the   laft  clcflion  of  members  of  Parliament  for  the  city  of  ^t'^^ 

BriJIoU  thfin>  is  to 

The  caufe  was  twice  tried,  and  on  each  trial  the  plaintiff  reco-  t^i^d^*,- 
▼ered  averdid;  on  the  latter,  for  the  amount  of  the  money  ad-  demoi^ing 
vanced  by  him  for  the  purpofes  of  the  ekaion,  viz.  4/^i.  with  f^^^^^^f 
intereft,  together  with  a  certain  fum  for  his  attendance.     The  aoeicaionin 
fubftance  of  the  evidence  on  the  part  of  the  plaintiff,  as  it  appeared  c^li^^^'^- " 
on  Lord  Lcidgbhorcugh's  Aatement  of  it,  was,  that  the  defendant,  inanaaion 
who  was  a  member  of  the  committee  at  Brijiol^  for  carrying  on  c^g^V/>, 
the  e1e£lion  in  favour  of  Peach  and  Cruger^  had  taken  upon  him-  ^^^  ™«'"*^y 
felf  an  adive  part,  in  engaging  the  plaintiff  to  advance  money,  andferfices 
and  attend  in  collefling  the  voters  refident  m  London,  and  con-  ^^^^^^^'^^ 

lupporiin'* 

veying  them  to  BriJIoL     On  the  other  hand,  the  defendant  en*  the  intercit 
dcavoured  to  prove  that  he  afled  merely  as  the  agent  of  Peach  J^ucfTof'cf 
and  by  his  authority  ;  for  which  purpofe  he  called,  befides  other  ^•iinaa 
evidence,  two  witncfles,  Lediard  ^nd  Ewbanki  but  they  being  ^^/mIju    la 
examined  on  a  voir  dlre^  Ewbank  faid  he  had  given  a  bond  to  "^^unspfitfor 

work  and  la- 
bour, and  money  paid,  the  jury  will  in  tbcir  verdift  calculaJC  intereft  on  the  money  really  tdranced, 
-M  oot  on  tbt  daaoa^  for  th«  worlc  and  iabouft 

Peach 


Thomas. 
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1789.      Peacb  for  the  payment  of  a  fum  of  mohe)r,  which  it  was  under-' 
■^  '  ftood  between   them,  was  to  be  applied  towards  indemnifying^ 

^ViY^'  ^^^'  ^^^^  ^^^  expences  of  the  election  ;  and  L^^^r^  acknowledge 
that  he  had  entered  into  a  written  agreement  to  the  fame  effed* 
From  this  account.  Lord  Loughborough  thought  they  were 
interefted  in  the  event  of  the  caufe,  inafmuch  as  by  procuring 
the  plaintiff  to  be  nonfuited  or  a  verdid  againft  him,  they  would 
fave  themlelves  from  the  confequences  of  this  aAion,  (ince  if  be 
gained  a  verdid,  as  the  defendant  would  call  upon  Poach  to 
be  reimburfed  the  damaged  and  cofts,  they  would  be  liable 
by  their  engagements  to  P//7ci&;  and  if  the  plaintiff  having  fiiiled 
in  this  af^ion  fhould  bring  another  againft  Peachy  they  (the 
witneffes)  might  tender  to  Peach  the  amount  of  the  plaintiff's 
demand,  and  thereby  efcape  the  cods,  for  if  Peacb  fliould  pro* 
cecd  againft  them  on  their  fecurities,  he  would  be  reftrained  in « 
equity,  from  having  execution  for  more  than  the  damages  re« 
covered  by  the  plaintiff  in  the  former  adion,  which  would  have 
been  tendered. 

A  rule  was  obtained  by  JVatfon^  Serjt.  to  (hew  caufe  why 
there  fhould  not  be  a  new  trial  pn  the  following  grounds*:  That 
the  defendant  was  merely  the  agent  of  Peachy  and  therefore  not 
pcrfonally  liable :  that  the  evidence  of  Lediari  and  Ewhemk 
ought  to  have  been  admitted,  and  that  the  jury  ought  not  ta 
have  calculated  intereft,  the  damages  in  an  adion  for  work 
and  labour  being  before  verdid  unliquidated. 

Adair^  Serjt.  who  (hewed  caufe,  chiefly  relied  on  two  points. 
I.  That  it  was  an  eftablifhed  rule  of  law,  too  clear  to  be  dif« 
puted,  that  though  the  principal  was  in  general  refponfible  fof 
the  ads  of  his  agent,  yet  the  agent  might,  by  fpecial  circum-' 
fiance^r  make  himfelf  liable  j  that  it  was  the  province  of  the' 
jury  to  determine  on  the  evidence,  whether  there  were  fuch' 
circumftances  or  not ;  and  that  in  the  prefent  cafe,  it  was  found* 
by  the  verdi£l  that  the  defetidant  had  condu(9ed  himfelf  fo  as 
to  be  perfonally  liable.  2.  That  it  fufficiehtly  appeared  from 
the  examination  of  Lediard  and  Bwbankj  that  they  were  inte- 
refted in  fuch  a  manner  in  the  event  of  the  caufe  as  to  make 
thefr  evidence  inadmiflible. 

The  court  delivered  their  opinions  as  follow  V  "    ?*** 

Gould,  J.— It  would  be  an  exceedingly  hard  cafe,  if  tKe 
plaintiff  7r//0u;n(y  was  nbt  intitled' to  recover  agaihft  the  Je«' 
fendant  Thomas^  confidering  from  the  ftate  of  the  evidence,  the 
afUvc  (hare  and  part  which  be  took  in  this  bufmels.  For  my  owa. 

parr,  • 
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$)art,  j7  I  had  been  prefcnt  on  the  fpot,  and  obrerved  his  conduS,  178a. 
I  fhould  have  looked  upon  him  as  a  perfon  fupporting  the  credit  *  ■  — 
of  Crugir^  and  putting  himfelf  forward  as  a  (take  to  be  refpon-  '''*J^y^^ 
fible  to  every  body.  Wiih  rcfpeit  to  the  committee,  it  is  clear 
that  71^9)9x^1  was  a*' member  of  it,  and  fuppofing  the  money  to 
come  from  that  committee,  and  having  faid  nothrng  to  give  the 
plaintifFa  better  right  againfV  any  other  perfon,  he  ftall  not  be 
permitted  to  turn  the  plaintiff  round.  With  rcfpcft  to  the  ob- 
je£lion  to  the  witneff^s,  I  take  it,  that  uniefs  a  witnefs  is  in- 
terefted  in  the  event  of  a  caufe,  the  ohjetSlion  willjnot  go  to  repel 
him ;  it  will  not  go  to  his  competency^  buc  only  to  his  credit. 
In  this  cafe,  it  feems  to  me  from  the  ftatement  of  it  by  my 
Lord  Chief  Juftice,  that  there  was  an  interefl  in  thefe  two  wit- 
nefles,  as  they  were  liable  to  that  fum  of  money  which  would 
follow  a  verdiS  in  point  of  cods  :  they  appear  therefore,  to  me^ 
interefted  to  procure  a  nonfuit  if  they  poifibly  could  for  the 
plaintiff,  or  a  verdid  againft  him.  As  to  the  la(t  queftion,  re- 
lating to  the  intereft  on  the  money,  I  remember  a  («)  cafe  eX'« 
Cremely  well,  where  on  a  writ  of  inquiry,  the  jury  on  aflVfling 
damages,  found  intereft  for  money  lent ;  my  brother  IVhitaker 
applied  to  fet  afide  that  inquifition^  on  the  ground  that  the  giving 
intereft  was  not  warranted  by  any  precedent :  a  cafe  was  then 
cited  from  Bunbury*%  Reports  (^),  in  which  the  court  were  of 
opinion,  that  for  money  lent,  intereft  fhould  be  recovered  ;  and 
Whitakir's  motion  was  refufed*  Now  money  laid  out  for  the 
uh  of  another^  and  money  lent  to  him,  feem  to  (land  precifely 
on  the  fame  ground  with  refpe£i  to  reafon,  juftice^  and  equity. 
As  far,  therefore,  as  intereft  was  aflcfled  with  refpe£t  to  the  li- 
quidated fum,  1  think  the  verdi<£l  perfedly  right,  and  ought  to  be 
fuftained  :  as  to  the  fum  for  day's  wages^  certainly,  in  my  appre- 
tienfion^  no  intereft  ought  to  be  allowed  ^  and  this  diftin£iion  is 
made  in  the  cafe  in  Bunbury^  that  for  goods  fold  and  delivered^ 
or  work  and  labour,  no  intereft  ought  to  be  allowed  ;  otherwife 
lef  money  lentk  But  there  is  a  known  and  ufual  method  o£ 
remitting  damages  of  this  kind.  I  am  therefore  of  opinion  thac 
there  ought  not  to  be  a  new  triaK 

[It  was  then  ftated  at  the  bar^  that  no  intereft  had  been  allowed 
tern  the  fum  for  the  daily  attendance  of  the  plaintiff;  which  the 
court  faid  was  perle6>ly  right.] 

^ Heath,  J. — I  am  of  the  fame  opinion  with  my  brother  Gould^ 

on  the  firft  point.     I  think  it  clear  that  Thomas  has  made  him- 

(-)  a  Bla^k.  76X.    3  »^//.  105.  (*)  P««^.  X19. 

Vol.  I.  X  m 


TnuMAf. 


306  CASES  IN  MICHAELMAS  TERM 

1789.      fcif  liable  ;  he  was  one  of  the  afling  committee,  and  the  only 
■  perfon  the  plaintiff  can  fue.     As  to  the  queftion  concerning  the 

TiiLAw-  ^iineffes  who  were  examined  on  the  voir  dirtj  one  fays  he  has 
entered  into  a  written  agreement,  the  other  that  he  gave  a  bond 
for  the  payment  of  money ;  and  one  fays  the  money  was  to  be 
made  ufe  of  in  defraying  the  expences  of  the  eledion.  If  the 
party  were  fued  on  the  bond,  though  in  point  of  law  perhaps 
it  could  not  be  pleaded  that  only  fuch  a  fum  was  really  advanced^ 
yet  in  equity  no  more  would  be  recovered.  Then  the  queftion 
is.  Whether  they  arc  interefted  in  the  event  of  this  fuit?  Now 
it  appears  clearly,  that  Cruger  and  Peach  were  joint  candidates  j 
it  aUo  appears  that  there  ^as  a  committee  formed  for  the  in- 
tereft  of  both,  and  that  the  defendant  Thomas  was  a  member  of 
that  committee.  When  therefore  the  two  witncfles  were  called 
to  be  examined,  and  to  nonfuit  the  plaintiff,  who  brings  bid 
amnion  to  recover  the  expences  of  the  ele^ion,  they  fpeak  moft 
materiaiiy  in  refpecE^  to  their  own  intereft ;  becaufe  the  money 
to  be  recovered  by  this  verdiS,  will  be  part  of  the  money  for  the 
fecuring  payment  of  which,  the  agreement  was  entered  into,  and 
the  bond  was  given. 

Wilson,  J. — With  refpefl  to  the  firft  queftion,  it  is  evident 
that  the  jury  might  have  found  either  way ;  there  being  evi- 
dence on  both  fides,  they  might  very  well  find  for  the  plaintiff, 
which  they  have  done.  With  refpeft  to  the  other  queftion 
of  the  two  witneffes,  1  entertain  very  great  doubts,  1  am  not 
prepared  to  go  the  length  of  faying  their  teftimony  ought  to  be 
rejei^ed.  All  that  one  of  them  fays  is,  that  he  gave  a  bond  to  Mr. 
Peach  conditioned  for  the  payment  of  money,  and  that  be  under- 
flood  Peach  was  to  apply  it  to  defray  the  expences  of  the  elcdion. 
Now  it  does  not  at  all  appear  that  Ptach  would  be  anfwerable  to 
the  defendant  Thomas^  becaufe  if  the  committee  undertook  the 
eledion  at  their  own  expence  by  their  own  fubfcription,  the 
candidate  was  not  anfwerable  to  them  ;  and  if  they  were  merely 
agents,  they  were  not  themfelves  perfonally  anfwerable.  There 
is  no  evidence  therefore  that  Thotnas  could  have  compelled  this 
money  from  Peachy  and  unlefs  that  was  clearly  eftabliOied, 
I  am  of  opinion  that  there  is  not  a  fhadow  of  intereft  in  the 
witnefs  Ewbank.  With  regard  to  Lediardy  I  fhould  alfo  doubt, 
whether  he  had  an  intereft  in  this  cafe,  which  muft  be  ftewnf 
though  they  might  have  a  common  caufe.  Yet  even  if  the  o^- 
je£lion  were  to  hold,  it  would  go  only  to  the  credit  of  the  wit« 
jiefs.     Now  tbefe  perfons  are  not  to  pay  over  to  the  defendant 

either 
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tUher  the  damages  or  cofts  of  fuit  which  he  might  incur}  but  1^89. 
there  is  a  chance  that  Pidch  may  ea!l  upon  them.  It  is  alfo  very 
likely  that  Lediard  might  be  miftaken  ;  when  he  was  giving  aft 
account  of  a  written  engagement,  he  might  not  recoiled  exadily 
what  it  was,  it  might  be  a  bond  having  fome  recitals  in  it,  or 
fomething  relating  to  the  elcfiion  j  but  we  do  not  know  what 
it  was.  But  I  think  it  is  too  moch  to  rejcd  the  evidence  of  wit- 
sefies,  unlefs  there  is  a  pofitive  and  dired  proof  either  out  of  their 
own  mouths,  of  by  record,  (but  out  of  their  mouths,  it  (hould 
be>)  that  they  are  interefted  in  the  evi?nt  of  the  caufe.  In  the 
prefent  cafe  it  ought  to  be  (hewn,  that  Thomas  was  employed  by 
Peachy  and  that  Peach  was  liable  to  him>  when  he  made  himfelf 
liable  for  the  money, 

Gould,  J.—I  Remember  a  cafe  in  {a)  Sirangi^  where  the  wit- 
nefs  anfwered  to  the  vtir  dirt^  that  though  he  was  not  under  any 
legal  obligation  to  bear  out  the  cofts,  yet  he  confidered  himfelf 
tinder  an  obligation  in  point  of  honour,  and  that  repelled  him. 

Lord  LouQHBOROUOH. — In  this  cafe  there  was  no  evidence  at 
all,  of  there  being  any  committee  who  had  money  of  their  owA 
contributing  to  pay  towards  the  expence  of  the  eieAion  ;  on  the 
contrary^  the  evidence  on  the  part  of  the  defendant  proved  the 
negative  of  that  propofltion.  There  was  a  committee  managing 
the  eledlion  for  the  abfent  candidate  Mr.  Crugir,  and  Mr.  Pgach 
(one  of  the  candidates  has  an  engagement  on  the  part  of  Mr. 
Bwbank  to  pay  fimply  a  fum  of  money ;  but  Etobani  declares 
that  the  coniideration  on  which  he  had  given  that  bond,  and 
what  would  make  the  real  debt  between  Peach  and  him,  was 
the  application  of  fo  much  of  that  fum  as  (hould  be  neceflary 
towards  the  cxpences  of  the  eltdlion^  ia  relief  of  Peach  the 
partner  of  CrugeK  The  other  witnefs,  Lediard^  entered  into  an 
agreement  which  he  ftates  to  be  exaAly  of  the  fame  efFed,  for 
the  payment  of  money  which  he  underftood  to  be  for  the  ex- 
|>ence  of  the  eleflion.  Now  they  feem  to  me  to  have  the  moft 
dired  intereft  in  the  event  of  the  caufe :  not  that  the  Verdid^ 
could  be  evidence  on  which  the  money  would  be  demandable  of 
them^  but  in  the  perfuafion  of  their  ovtrn  minds,  that  the  dif«h 
ference  of  the  caufe  Was  jufl:  fo  much  to  them  in  the  proportion 
^  of  the  cofls.  It  is  certainly  fufficient^  from  the  cafe  in  Strange^ 
that  the  witnefs  think  himfelf  interefted,  though  in  point  of 
law  there  could  be  no  recovery  againft  him.    Now  if  he  dlf- 
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1789.  clefts  the  nature  of  his  intcrcft,  and  hcncfilr  Tays  what  that  in* 
tereft  is  according  to  bis  own  conception  of  ic,  and  it  is  an  in- 
tercft  which  by  irr mediate  and  neccfHry  confequcncc    muft  fub- 

^^\  jc^^  bi(n  to  the  ccfls  in  the  action,  it  would  be  ftrange  to  tij 
that  it  was  tndinerent  to  him  whether  the  defendant  or  platntiflF 
recovered.     Ceruinly,  in  point  of  law,  thefe  witnefies  muft  pay 

,  the  money  due  en  their  agreements  ;  but  it  is  equally  certaia 

that  P/ach  ccc]6  have  execution  for  no  more  than  he  could  ftate 
to  be  paid  by  him  for  the  expence  of  the  eledion.  The  44/. 
due  to  the  pliiRtlS*  Trelawnej  is  money  advanced  towards  the 
expence  of  the  e!edion.  In  cafe  he  recovers,  the  obligation 
to  pay  the  44/.  and  all  the  cods  of  this  and  the  other  adion, 
attaches,  which  in  that  refped  become  pare  of  the  expences  of 
the  eledion.  If  the  plaintiflT  had  been  nonfuitcd,  they  might  have 
tendered  the  two  fums  to  Ptacb  and  thrown  on  him  the  cofts* 
With  regard  to  the  queftion.  How  far  collateral  intereft  in  the  fame 
caufe  will  aiFecl  the  parties  fo  as  to  rejed  their  evidence?  I  am  at 
a  lofs  for  a  fettled  and  known  rule.  The  cafes  have  differed  very 
widely  upon  it ;  it  has  appeared  in  feveral  cafes,  that  where  the 
witnefs  has  flood  precifely  in  the  fuuation  as  cither  party  to  the 
caufe,  with  refpcA  to  another  a£tion,  it  was  better  to  hold  it  to 
be  an  obje(Qion  that  went  to  his  competency  rather  than  his  credit. 
£ut  I  know  that  opinion  is  combated  by  very  great  authority. 
Yet  it  was  fo  ruled  in  the  time  of  Lord  Chief  Juflice  Parker^  by 
all  the  Judges  of  England.  The  cafe  is  in  Fcrtefcue^  246.  L$ck 
▼•  Hayionj  where  an  a<3ioo  was  brought  on  a  policy  of  infurance, 
and  the  pi lintifF having  proved  the  policy  and  premium,  the  mafler 
of  the  (bip  was  called  to  prove  the  lofs  and  damages,  who  admitted 
that  he  himfelf  made  an  infuiance  on  foaie  goods  of  his  own  oa 
board;  an  objeAion  was  taken  to  hi:$ competency, which  the  Chief 
Juflice  referved  for  the  confideration  of  tne  court ;  and  afterwards 
00  a  communication  with  all  the  judge5,  it  is  flated  by  Fortifcui^ 
who  was  himfelf  a  judge  at  that  time,  to  be  their  unanimous 
opinion,  that  it  was  a  fufficient  objcdion  to  repel  the  witnefs* 
But  this  in  the  prefent  cafe  goes  bclide  the  point :  as  I  take  it  here» 
there  was  a  dired  intertft  in  the  cofts  of  the  caufe. 

Rule  difcharged  (tf). 

(i^  See  Walfn  t.  ZluUy^  i  Tmw  Rtp,  B.  R.  296.— (1}  Pent  ▼.  BaL^r,  3  Tirm* 
Btp.B.R.%1, 

(l)  [But  §n  «lfo  Jcrda'me  v.  LuJUrocktf  7  Tfrm  Rep.  B.  R.  6c  r.J 
THE   ESQ  or  MICHAELMAS   TERM. 
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Hilary  Term, 

In  the  Thirtieth  Year  of  the  Reign  of  George  IIL 


KiRKMAN  V.  Price.  mni^, 

Jan,  15th. 

A  RULE  had  been  obtained  to  fhcw  caufc  why  a  bond,  war-  The  memo- 
•^  rant  of  attorney,  and  deed  of  alignment  of.  the  defendant's-  I,u;ty  il^*ft' 
pay  as  a  lieutenant  in  the  navy,  to  fecurc  an  annuity,  fhould  not  f«'<J»r*^P^«- 

'  111  cifelythe 

be  given  up  to  be  cancelled,  on  the  ground  that  the  confideration  manner  in 
of  the  annuity  was  not  fufficicntly  fet  forth  in  the  memorial  ac-  ^JfidCTa! 

cording  to  17  Geo.  3.  r.  26.  tlon  money 

WM  paid  \ 

The  memorial  ftated  generally  the  annuity  to  have  been  granted  according  to 
in  confideration  of  160/.  paid  by  the  plaintiff  to  the  defendant ;  ]]^^^  ^* 
but  it  appeared  upon  affidavit,  that  99  /.  14  j.  td.  of  the  money  %•  ^^^ 
had  been  previoufly  lent  by  the  plaintiff,  for  which  the  defendant  conadera- 
gave  fcveral  promiflbry  notes,  and  that  the  plaintiff  at  the  time  "®*»*'*'«* 
of  granting  the  annuity,  advanced    only   fo  much   money  as  which  con. 
remained  to  compkte  the  160/.   allowing  twelve  guineas  for  the  ©VmoScy  ^ 
cxpcnccs  of  the  deeds  (a),  but  gave  up  the  notes.  p"'  •''h* 

This,  Bondy  Serjt.  in  (hewing  caufe  faid,  was  fufiicient,  as  the  partly  oS  fe- 
whole  confideration  money  had  in  faft  been  received  by  the  ^^^^^^^l 
defendant,  though  at  diffc^rent  times.     He  alfo  faid  that  the  ap-  foreadvaa- 
plication  came  too  early,  fincc  the  ftatutp  did  not  give  the  court  Jiv«  o"f 
authority  to  interfere  before  execution  was  fued  out  on  a  judg« 
spent  entered^  or  an  action  was   brought. 

{a)  \%w3d»igi  ?•  Leaku  S  ttrm  Htf.  B,  R.  411.] 

X  3  Adiur^ 
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AdaWy  Scrjt.  fupported  the  rule,  by  contending  that  neither  the 
confideration  was  a  good  one,  nor  the  mode  of  advancing  it  fo 
clearly  fet  forth  as  the  ftatute  required.  As  to  the  firft  point,  he 
cited  Jaques  v.  fFithy^  2  Term  Rep.  B.  R.  557  ;  as  to  the  fecond, 
(on  which  he  principally  reh'ed,)  Rumball  y .  Murray y  3  Term 
Rep-  B.  R.  298. 

The  court  gave  no  decided  opinion  on  the  validity  of  the  con- 
iideration  (a),  but  held  clearly,  that  the  particulars  of  it  were 
not  fufficiently  fpecified,  the  words  of  the  (iatute  being  (i),  that 
the  confideration  ihould  be  '-^  fully  and  truly  fet  forth  and  de* 
♦'  fcribcd"  and  therefore  made  the 

Rule  abfolute. 

{a)  [That  fuch  a  confideration  is  Talirt,  1  J?,  it.  a^l.  tnd  Kf'fe  t.  Ambreffe,  7  Ittm 
itt  Ex^rte  J^allon  (S  Ux,  5  7trm  Ke^.  \  Rep,  B.  R.  ^y*\ 


February  3d, 

A  variance 
berwecn  the 
vrric  and 
count,  (ihe 
fic  etiam  be- 
ing in  cafe  on 
f*om'vesy  but 
the  declara- 
tion in  i/(f^r) 
is  not  a , 
ground  for 
entrrini;  an 
ixcnerettir 
on  the  bail- 
piece,  KvUre 
t'xfum 
Jworn  to  is 
ucdir  40  /• 


LocKwooD  V.  Hill. 

TN  this  cafe,  on  the  motion  of  Ceciell^  Scrjt,  a  rule  was  granted 
to  fhew  caufe  why  an  exoneretur  ihould  not  be  entered  on  the 
recognizmce  of  bail,  on  rhe  ground  that  in  the  capia$  ad  refp* 
againft  the  principal,  the  ac  etiam  was  *•  in  a  certain  plea  of 
♦'  trefpafs  on  the  cafe  cinpromf/es^'  for  25  /.  but  that  the  declaration 
was  in  debt  for  260  A  on  fimple  contrad. 

MarJhalU  Serjt,  ihe  wed  caufe,  arguing,  that  as  the  fum  fworn 
to  was  under  40/.  the  defendant  might  have  been  arretted  and 
bolden  to  bail  on  a  common  claufum  f regit  without  an  ac  etiam. 
The  flat.  13  Car.  2.  Jl.  2-  r.  2.  which  requires  the  caufe  of  ac- 
tion to  be  exprcflcd  in  the  writ,  and  which  gave  rife  to  the  claufe 
of  ac  etiamy  operates  only  where  the  fum  is  above  40 /.'j  when 
therefore  the  debt  is  under  40/.  the  ac  etiam  is  not  neceflary,  and 
a  difFerence  between  that  and  the  count  is  not  material,  particu-» 
larly  as  relating  to  the  bail,  whb  engage  to  be  anfwerablc  for  the 
debt  of  the  defendant.     Prac.  Reg.  137, 

The  court  were  of  this  opinion,  and  the 

j^ulc  was  difcharjcd^* 
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Friday,' 

|N  this  cjcament,  tried  before  the  Lord  Chief  Baron  at  the  ^'^.5^^- 
laft  affixes  at  Chelmsford^  the  plaintiff  was  nonfuited  on  the  ^^^l^  ^^ ■ 
following   crcumftanccs:  In  Septemier  1787,  the  leflbr  of  the  "^l^^'^j^'"*"^ 
plaintiff  purchafed  the  premTes  in  fee,  then  occupied  by  the  pixationofs 
defendant  who  continued  the  tenant  from  year  to  year,  and  to  !|^|,'^*,^^ 
whom  the  leflbr  of  the  plaintiflF  on  the  19th  of  March  1788,  waiverpfib« 
gave  the  following  notice  to  quit :  **  I  do  hereby  give  you  no-  "**^"*' 
^'  tice  to  quit  and  leave  the  poflefiion  of  all  that  meflujge  or 
•*  tenement,  &€.  which  yoa  hold  under  me,  iufc.  at  Michaelma$ 
**  day  ncKt,"  ^c.     The  defendant  not  having  quitted  pofleluoa 
in  purfuance  of  the  notice,  on  the  24th  of  February  1789,  the 
lefFor  of  the  plaintiff  diftrained  for  a  year  and  a  quarter's   rent, 
due  at  Chriflmas  1788,  vi%.  for  the  year  ending  at  the  expiration 
of  the  notice  to  quit,  and  the  quarter  from  that  time  to  Cbrijimas^ 
<]uring  which  the  defendant  held  over.     The  demife  was  bid  oa 
the  I  ft  of  January  1789,  and  the  queftion   was,  as  appeared 
from  the  Chief  Baron's  report.  Whether  the  diftrefs  taken   for 
rent  accrued  fubfequent   to  the  time   when   the  defendant  had 
notice  to  quit,  was  not  a  waiver  of  the  notice  ? 

His  Lordfhip  was  of  opinion  that  tC  was  a  waiver,  and  there- 
fore dire£led  a  nonfuit. 

A  rule  having  been  obtained  to  {hew  caufe,  why  the  nonfuit 
(hould  not  be  fet  afide,  and  a  verdiS  entered  for  the  plaintiff 
or  a  new  trial  granted ; 

Bondi  Serjr*  now  (hewed  caufe.  The  Jefibr  of  the  plaintiff 
could  not  recover  in  this  ejedment,  having  by  the  taking  a  dif. 
trefs  affirmed  and  continued  the  tenancy,  which  he  had  before 
admitted  by  the  terms  of  the  notice.  Though  in  Doe  v.  Batte^i^ 
Cowp.  243.  the  mere  acceptance  of  rent  was  holden  not  to  be 
of  itfelf  a  waiver  of  the  notice,  but  to  be  a  queftion  for  the 
jury.  Whether  it  was  the  intention  of  the  parties  that  fuch  ac- 
ceptance fhould  be  a  waiver  or  not  i  yet  in  the  pfefent  cafe  no 
fuch  queftion  could  arife,  the  diftrefs  being  a  direA  acknow- 
ledgment that  the  tenancy  continued.  This  principle  is  to  be 
jcollefled  from  Co.  Lit.  212.  ^.— i  RoL  Abr.  475. — 3  C^.  64. 
Pennants  Cafe.  Plowd.  133.  which  cites  14  JJfizt*'^ Birch  y. 
IVright^  X  Term  Rip.  B.  R.  378. 

'    RunningUn^  Serjt.  contra.    As  the  defendant  was  tenant  from 
year  to  year^  the  authorities  cited  from  Lord  Coif^  which  were 
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1790.  of  the  waiver  of  a  forfeiture  for  a  condition  broken,  are  not  ap^ 
plicable.  As  the  landlord  might  have  brought  an  a£liof>  for 
ufe  and  occupation,  there  is  no  good  reafon  why  he  may  not  alfo 
WiLLiN-  bring  an  ejectment.  In  the  former,  there  is  an  implied  contrafl 
between  the  parties,  founded  on  a  fuppofed  permiffion  by  the 
plaintiff  for  the  defendant  to  enjoy;  in  the  latter  the  contract 
is  exprefs,  but  the  principle  is  the  fame.  In  Doe  v.  Batten  ac* 
ceptance  of  rent  was  holden  not  to  be  a  waiver  of  a  notice  to  quit  ; 
and  in  a  cafe  there  cited,  tried  at  Launcefion  zOizts^  though  the 
plaintiff* had  accepted  rent  which  had  accrued  after  the  demife, 
yet  he  both  recovered  in  the  ejc£lment,  and  afterwrds  in  an 
a£iion  for  ufe  and  occupation. 

s  Lord  Loughborough. — There  could  be  no  queftion  of  in- 

tention left  to  the  jury,  as  the  taking  a  diftrefs  was  an  a£t  not  to 
be  qualified,  and  an  exprefs  confirmation  of  the  tenancy. 

Gould,  J. — In  the  mere  acceptance  of  rent,  the  quo  animo  it 
to  be  left  to  the  jury  agreeable  to  Loi^  Mansfield* %  do£)rine  in 
the  cafe  in  Cowper  {a).  But  I  agree  with  my  Lord  Chief  Juftice, 
that  the  diftrefs  was  in  this  cafe  an  a£t  not  to  be  qualified,  and 
amounted  to  a  confirmation  of  the  tenancy. 

Wilson,  J.-^I  am  of  the  fame  opinion.  In  Doe  v.  Batten 
there  was  a  defign  to  deceive  the  landlord,  and  a  queflion  I  re* 
member  very  well  was  made.  Whether  he  fliould  be  bound  by 
the  terms  of  the  receipt,  in  which  the  money  was  called  rent  for 
that  direft  purpofe?  which  was  the  ground  of  Lord  MansfieliTs 
faying,  that  the  queflion  quo  animo  ihould  be  left  to  the  jury. 
The  mere  acceptance  of  money  is  equivocal,  it  may  be  in  fatis* 
faflion  for  a  trefpafs,  or  it  may  be  for  rent :  and  in  an  a£tion  of 
trefpafs  for  mefnc  profits,  accord  and  fatisfadlion  may  be  pleaded 
in  bar  if  rent  has  been  accepted.  There  would  be  no  doubt,  but 
that  the  plaintiff  would  not  have  been  precluded  by  taking  a 
diftrefs,  if  inflead  of  the  year  and  a  quarter,  it  had  been  only 
for  rent  due  at  Michaelmas^  becaufe  the  flatute  [b)  fays,  that  a 
diftrefs  may  be  taken  within  fix  months  after  the  determination 
of  a  leafe,  provided  the  intereft  of  the  landlord,  and  the  po(^ 
fefSon  of  the  tenant  contmue ;  the  law  in  this  refped  being  al- 
tered fince  the  time  of  Lord  Coke^  when  the  old  notion  prevailed, 
that  a  diflrefs  could  not  be  taken,  unlefs  the  fame  relation  fubr> 
lifted  between  the  parties.  Rule  difcharged. 

{a)  [^ttCiMlrigbt  d*  Charter  yi.  Cord.  I  rent),  accrued  due  after  the  eipiraiion  oF^ 
VHtUf  £.  35  G.  3.  6  Term  Rep,  B.  R.  319.  j  notice  to  quit,  it  is  an  abfolutc  w^ivgr  cf 
H^t  if  a  laadlurd  ^eceiTC  reot  (m  mm/te  as  I  that  notice.] 
(A)  8  jiMi,  €.  14.  /.  6  £f  7, 
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CoLLis  and  Others  v.  Emett.  {!'Y^'7»  ^ 

"INDORSEES  againfl  the  drawer  of  a  bill  of  exchange.     The  ^.  having 
declaration  contained  fix  counts,     i.  Stating,  that  the  plain-  namVc"* 
tiffs  and  defendant,  and  certain   perfons   ufing  the  name,  fliie  »>'-nkp  p-r 
and  firm  of  Z/i;//2i)',   Hargreave^  jlnjlie^  Smithy  and  Hali^  were  rd,  aidac." 
perfons  refpedively  trading  and  ufing  commerce,  tJV. ;  that  the  J^"*^!***  [[  "* 
faid  perfons  fo  ufing  the  names,  ftile  and  firm  of  Live/ay  and  purpofcof 
Co.  were  partners:  that  the  defendant  on  the  sth  of  Jpril  1788,  bnu^rK-   - 
drew  a  bill  of  exchange  direded  to  them,  by  which  he  required  cHaigc  :u 
them,  three  months  after  date,  to  pay  to  Mr.  Georgi  Chapman  flr.«^.ihouid 
4rdir.  i,<5i  /.  value  received,  and  delivered  the  faid  bill  to  them.  ''"«^fit,^. 
and  authorized  them  to  negotiate  and  indorfe  the  fame  in  the  name  of  payable  to 
George  Chapman^  and  thereby  to  raife  money  thereon  for  the  ufe  of  Jj*^'^*" 
the  faid   perfons  fo  ufing  the  names,  ihle  and  firm  of  Livefay  <<rr,andio. 
and  Co.     The  plaintiffs  then  averred,  that  when  the  faid  bill  f^Ta  «i«!'' 
wasfo  made  as  aforefaid,  or  at  any  time  afterwards,  there  was  no  "oi*^ condde- 
fuchperfon  as  George  Chapman  the  fuppofd  payee  in  the  faid  bill  of  who  is  gno- 
exchange,  hut  ihzt  the  faid  name  was  merely  fSfitious^  to  wit,  at  [^^j^Ij^j** 
London,  &c.  which   faid   bill  of  exchange,  afterwards,  to  wit,  C.  the  m- 
fcff.  by  one  Jndrew  Goodrich  being  a perfon  thereunto  in  that  behalf  mJhta^ala 
lawfully   authorized  by   Livefay  and  Co.   upon  fight  thereof  was  *^*'o^ 
accepted  iccord'in^  to  the  ufage  and  cuilom  aforefaid.     And  the  tit  draw^* 
faid  perfons  fo  ufing  the  names,  ^c.  of  Livefay  and  Co.  being  **^f  U'U/>^- 
fo  authorized  as  aforefaid,  afterwards  and  before  the  payment  of  n,  on  a 
the  faid  fum  of  money  therein  contained  or  any  part  thereof*  effc^^^**^ 
and  before  the  rime  thereby  appointed  for  fuch  payment,  to  wit,  C.  may  re- 
tJc.  negociated  and  indorfed  the  faid  bill  of  exchange  in  and  with  coum'ftatlnf 
the  name  of  the  faid  George  Chapman,  and  by  that  indorjement  in  'l**^  ^?^^^^ 
the  name  of  the  faid  George  Chapman,  appointed  the  contents  of  the  ftanccsof 
faid  bill  of  exchange  to  he  paid  to  the  faid  flaintiff'sy  and  thereby  J^^"ount^ 
raifed  money  thereon  for  the  ufe  of  the  faid  perfons  fo  ufing  the  names,   ^^  not  vary 
ISc.  of  Livefay  M\d  Co.  and  then  and   there  delivered   the  faid  TttTidtf^V 
bill  of  exchange  fo  indorfed  to  the  faid  plaintiffs,  who  thereupon^ 
fhen  and  there  on  the  credit  thereof,  advanced  to  the  faid  perfons 
(b  ufmg  the  names,  liile  and  firm  of  Livefay  and  Co,  the  faij 

{a)  [Sec  note  at  the  end  of  this  cafe,  p.  321. J 
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• fcndant,  fefr.  had  notice.     It  was  then  ftatcd  that  the  bill  was 

CoLLIS 

V.  afterwards  prefcntcd  to  the  perfons  ufing  the  names,  ^c,  of 
Livefay^  ^c.  for  payment,  which  was  refufed  by  them,  of  which 
the  defendant  bad  notice,  by  reafon  whereof  he  became  liable, 
fcTf.  and  being  fo  liable  promifed  to  pay,  i^c.  ife, 

2^/ Count,  leaving  out  the  fpccial  circumftances,  flated  the 
bill  to  be  drawn  by  the  defendant  on  the  faid  perfons  ufing  the 
names,  tsfc,  of  Livefayy  Is-c.  who  were  thereby  requeued  to 
pay  to  Mr*  George  Chapman  or  hearer  1,551/.  ^c.  and  the 
plaintiffs  averred  that  they  were  andfiill  continued  the  hearers  and 
proprietors  of  the  faid  laft-mentioned  bill  of  exchange  in  doc 
form  of  law,  and  fo  being  the  bearers  and  proprietors,  £ffr.  prc- 
fented  it  to  the  laid  perfons  ufing  the  names,  £5fr.  of  Live/ay^  l^c^ 
for  payment— their  refufal  to  pay— notice  to  the  defendant — be 
became  liable— promife,  Wf. 

3.  Money  paid. — 4.  Money  lent. — 5.  Money  had  and  received^ 
—6.  Infimul  computaffent. 

Plea,  general  ifTue. The   caufe   was   tried  before  Lord 

Loughborough  at  GuUdhall^  and  the  following  fpecial  verdi<2 
found  : 

That  the  faid  John  Emett  (who  was  a  partner  with  Liveffff 
and  Co.  in  the  fpinning  of  cotton  at  Clithero)  wrote  his  name 
upon  a  piece  of  blank  paper,  with  a  fhiliing  (lamp  thereon^ 
and  delivered  the  fame  to  Livefay  and  Co.  for  the  purpofe  of 
drawing  a  hill  of  exchange  for  fuch  fum,  payable  at  fuch  time, 
and  to  fuch  perfon  or  perfons  as  they  fhould  think  fit. 

That  afterwards  the  faid  Livefay  and  Co.  on  the  5th  day  of 
j/prilijSS^  drew  on  the  faid  paper  above  the  name  of  the  faid 
John  Emett ^  a  certain  writing  dlre^edto  the  faid  Livefay  and  Co. 
in  the  words  and  figures  following,  viz,  **  Clithero^  April  ^th^ 
"  1788,  jf.  i»5S'>  ^^^^  months  after  date^  pay  to  Mr.  Georgo 
'  *^  Chapman  or  order y  fifteen  hundred  and  fifty  pounds,  value 
**  received  as  advifed,  John  EmettJ**  That  the  occafion  and 
manner  of  giving  the  faid  paper  writing  was  as  follows,  viz. 
That  on  the  faid  5th  of  Jprll  the  faid  Livefay  and  Co^ 
vcrc  indebted  to  Thomas  Jeffery^  in  the  fum  of  1,512/.  qj. 
upon  a  bill  of  exchange  which  became  due  that  day,  and 
which  had  been  previoufly  given  for  goods  fold  by  Jcffery 
to  them.  That  one  Richard  Collisj  clerk  to  the  faid  ^V" 
ferjy   on  that  day  applied  at   the  houfe  of  Livefay  and  Co, 
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in  Cbiapfidi^  for  payment  of  the  faid  bill ;  that  00  fuch  application,  '79°* 
he  faw  the  faid  Anjiie^  one  of  the  faid  partners,  who  intormed  the 
faid  Richard  ColUs  that  he  could  not  conveniently  then  pay  the 
fame,  but  requeued  the  faid  Richard  Collis  to  take  a  bill  on  the 
faid  houfe  of  Live/ay  and  Co.  for  the  faid  Turn  of  1,512/.  91.  at 
three  months'  date,  including  the  intereft  thereof  in  the  meaa 
time,  and  gave  to  him  the  faid  blani  paper  above  mentioned,  with 
the  name  of  the  faid  John  Emett  written  thereon,  to  be  filled  up 
by  one  of  the  clerks  of  the  faid  Live/ay  and  Co, 

That  one  Ludlow^  a  clerk  of  the  faid  Livefay  and  Co.  filled  up 
the  faid  writing  for  1,551  /.  being  the  amount  of  the  faid  bill, 
and  intereft,  in  manner  and  form  as  above  fet  forth,  except  the 
acceptance  and  indorfement  thereof  as  herein-after  mentioned;- 
and  that  immediately  afterwards,  the  faij  paper  writing  was 
carried  to  Andrew  <joodrick^  another  clerk  of  the  faid  Livefay 
and  Co.  and  who  was  authorifed  by  the  faid  Livefay  and  Co.  to 
accept  the  fame,  and  which  the  faid  Andrew  Goodrick  accord* 
ingly  did,  in  the  name  of  the  faid  Livefay  and  Co.  That  with 
the  authority  of  the  faid  Livefay  and  Co.  the  name  of  George 
Chapman  was  then  indorfed  in  ihe  faid  paper  writings  and  that 
the  faid  paper  writing  fo  filled  up,  accepted,  and  indorfed,  was 
then  delivered  to  the  faid  Richard  Collis^  and  the  (and  Richard 
CoUis  thereupon  delivered  up  the  bill  for  1,512/.  gs.  to  the 
faid  Livefuy  and  Co.  That  the  faid  Thomas  Jeffery  afterwards 
negotiated  the  faid  paper  writing  with  the  plaintiffs^  and  r/« 
cetvei  the  full  amount  thereof  from  them  deducing  a  difcount  at 
4{./.  per  cent,  and  delivered  the  fame  to  the  faid  piaintiflFs.  That 
the  fame  was  duly  prefented  for  payment,  to  the  faid  Livefay  suid 
Co.  who  refufed  to  pay  the  fame,  whereof  the  faid  John  Emett 
had  due  notice.— That  there  was  no  fuch  perfon  as  the  faid 
George  Chapman^  the  fuppofed  payee  of  the  faid  paper  writing, 
but  that  the  faid  George  Chapman  was  merely  a  fiSfitious  perfon  : 
that  Emett  gave  no  further^  or  other  authority  than  as  aforefaid^ 
and  knew  nothing  of  this  tranfadiion.  That  the  plaintiffs  had  then 
no  knowledge  that  the  faid  George  Chapman  was  afiSfitious  perfon^ 
or  of  the  circumftances  under  which  the  faid  paper  wrtcing  was 
drawn,  accepted,  and  indorfed,  but  that  the  faid  Thomas  Jeffery 
l^adfuU  knowledge  of  the  whole  of  the  fat  d  tranfaHions. 

This  was  argued  in  Trinity  term  lall  by  Lawrence^  Serjt.  for 
th9  plainuffS)  and  Runnington^  Serjt*  for  the  dcfend^int ;  and  a 

IQ  fecond 


3i6  CASES  IN  HILARY  TERM 

1790.      fccond  time  in  Michaelmas  term,  by  jldair^  Serjt.  for  the  plain- 
•    ■  tiffs,  and  Cockell^  Serjt.  for  the  defendant.     The  following  is  the 

V.  fubHance  of  the  arguments  on  behalf  of  the  plaintiffs  : 
Zmctt.  q^  jj^g  f^^p  ^f  jjjg  fpccial  vcr<ii<5>,  there  are  fadls  fufficicnr 
to  fupport  the  finding  of  the  jury  on  either  of  the  counts.  The 
defendant  having  written  his  name  ort  a  blanic  paper,  and  given 
It  to  Livifay  and  Co,  to  be  filled  up  as  a  negotiable  inilrament, 
gave  them  authority  to  pledge  his  credit  t6  any  amount,  and 
ivas  in  law  as  completely  the  drawer  of  the  bill  as  if  he  had 
made  it  in  its  prefent  form :  having  ufed  a  (billing  ffamp,  it  is 
evident  that  he  meant  to  offer  his  credit  unlimited.  He  is 
therefore  civilly  refponfible  for  all  the  purpofes  to  which '£rt'^^ 
and  C(h  might  apply  the  bill.  Their  a£is  mufl  in  law  be  con« 
fidered  as  his.  In  the  cafe  of  [a)  Stom  v.  Freelandj  Lord  Man%* 
field  held,  that  the  acceptor  was  liable  though  there  wa^  a 
fi£lirious  indorfemcnt,  and  that  he  fhould  not  be  fufFej:;^d  to 
deny  the  validity  of  the  biil :  fo  alfo  in  (*)  RuJfM  v.  Langjlaffi^ 
Lord  Mamfidd^  words  may  be  applcd  to  the  4>refent  cafe ;  the 
defendant  here  faid  to  the  plaintiffs  *<  trufl  Live/ay  and  C^.  to 
^<  any  amount,  and  I  will  be  their  fecurity.*'  But  it  has'  been 
objected,  that  there  is  both  a  general  principle  of  law,  and  a 
rule  of  pradicc,  that  the  hand- writing  of  the  fird  indorfer  muft 
be  proved,  as  a  medium  through  which  the  holder  muft  make 
out  his  title.  But  this  is  not  univerfally  true  to  the  extent,  that 
no  one  can  recover  without  proof  of  the  indorfement,  fince  ia 
fome  cafes  fuch  an  indorfement  is  not  necefiary,  and  in  others 

(fl>  Stoni  v.  F»eiland,  B.  R.  Sittings  at  Cu.ltihally  after  Eafier  term  1769. 

Tnd.rfce  agiinft  the  acceptor  of  a  bill  of  exchange,  payable  to  Butler  and  Co,  and 
inoorfad  in  that  name.  The  plaintiff  cculd  not  piove  it  to  have  been  indorfed  by  anj 
perfons  ufmg  that  firm;  on  the  contnry,  his  own  witn'O'ca  ftid  they  believed  ic  was 
iodorfed  by  Ccx  the  drawer.  It  alfo  appeared  that  there  was  a  houfe  of  Butler  and  C9« 
with  whom  Cox  had  dealings,  but  it  was  proved  th.it  the  bill  in  quctVion  had  never  been 
jn  their  hand?.  It  was  admitted  that  the  biil  was  a  true  one,  and  tliat  the  deTendaDC  had 
regularly  accep  ed  it,  but  it  was  contended  that  the  indorfement  was  fi£Utioua,  which 
was  anefTential  part  of  the  plaintifTs  title. 

Lord  Mansfield, ^Thc  intent  of  the  bill  was  only  to  enable  Cox  to  ralfe  money,  and 
the  reafon  why  it  was  not  made  payable  to  the  order  of  Cox  was,  that  there  were  other 
bills  at  that  time  made  payable  to  his  order  ;  if  this  had  been  alfo  payable  to  the  fame 
order,  tfw  many  vrould  have  been  in  circulation  at  the  fame  time,  in  the  fame  name» 
which  would  have  had  the  appearance  of  fi^itious  credit.  Names  are  often  ulcd  of 
perfona  who  never  cxifted.  The  defendant  has  enablcc  Ccx  to  do  this  by  lending  his 
acceptance,  and  when  he  has  by  fo  doing  put  the  bill  in  circulation,  it  ihall  not  lie  in  hift 
mott'Jj  to  make  an  objeaioa  that  he  has  nothing  to  do  with  it. 

VerdiQ  fot  the  plaintiff. 
(*)  Dtugl.  456. 

VbCXQ 
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viiere  the  form  fcemcd  to  require  it,  it  has  been  difpenfcd  with.      1790. 
Though  it  is  true,  that  in  many  cafes  where  proof  cf  the  indorse- 


ment was  not  neccflEiry,  a  verdi<a  has  been  taken  on  the  general       **!^|'"* 
money   counts,   and  the  paper  inftrumenl  merely  received   as    Emext. 
evidence,  yet  it  has  been  decided  both  before  and  fince  the  Jlat* 
'3^4  ^nne^  c.  9.  that  a  bona  fide  holder  of  a  bill  might  recover 
upon  it  as  a  bill,  without  proving  the  indorfement.     2  Showtr^ 
^35.  Hinton*s  Cafe^  and  3  Burr.  1516,  Grant  v.  Vaughan^  from 
which  latter  cafe  it  may  clearly  be  colieded,  that  an  indorfement 
is  not  indifpenfably  neceiTary  to  give  negotiability  to  a  bill  or 
note,  but  that  a  bona  fide  holder  may  recover  without  it.     Yet 
it  is  faid,  that  as  this  bill  is  drawn  payable  to  George  Chapman  or 
crder^  it  neceflTarily  requires  an  indorfement.     But  this  rule  is 
not  univerfally  true*     Haniey  v,  fFil/in^Sayer^  22^.  where  proof 
cf  the  hand-writing  of  the  indorfer  was  difpenfed  with,  becaufe  it 
was  on  the  bill  at  the  time  of  the  acceptance  :  which  proves  that 
the  rule  admits  of  exceptions.'    So  alfo  is  the  cafe  of  (a)  Pratt 
V.  Howifon  i  and  though  this  do£lrine  may  feem  to  be  over-ruled 
by  Smtth  v.  Chejier^  I  Term  Rip,  5.  R.   654.  yet  that  cafe  can 
cnly  govern  thofe  which  are  of  the  fame  kind.     There  the  a^ion 
W|p  againft  the  acceptor,  here  againfl  the  drawer.     The  reafoa 
on  which  that  cafe  is  founded,  can  alone  be  applicable,  where 
the  acceptor  is  fued ;  which  is,  that  the  acceptor  admits  only  the 
hand-writing  of  the  drawer,  (though  at  the  time  of  the  acceptance, 
fhere  be  feveral  indorfements  on  the  bill,)  and  fhall  put  the 
plaintifF  on  proving  the  hand-writing  of  the  firft  indorfer:  the 
obvious  meaning  of  which  is,  that  though  there  is  a  privity  im- 
plied between  the  drawer  and  acceptor,  there  is  notl)etween  the 
indorfer  and  acceptor.     But  there  is  a  privity  between  the  drawer 
and  the  payee  of  a  bill,  which  is  fuppofed  to  be  given  for  a  valu- 
able confideration.     If  the  jury  had  found  the  whole  bill  to  have 
been  in  the  hand-writing  of  Emett^  would  it  have  been  necefTar^ 
to  prove  that  George  Chapman  really  indorfed  it  ?    Emett  himfclf 
could  not  have  objedled,  that  there  was  no  fuch  perfon,  and  on 
that  objedion  nonfuited  the  plaintifF.     This  cafe  then  is  clearly 
diftinguilhabtc  from  that  of  Smith  v.  Chefter^  which  does  not  affedt 
it*.  ,  Befides,  it  is  exprefsly  fiated  in  the  declaration  that  there  was 
no  fuch  perfon  as  George  Chapman^  the  defendant  therefore  (hall 
AOt  take  advantage  of  this  fictitious  name,  invented  by  thofe  to 

[a)  CuildkiU  fitlirji  after  Tr'm,  23  GiS.  3.  uted  z  7irm  Re^,  S.  R,  654. 

whoos 
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1790.     whom  he  gave  unlimited  credit^  and  deprive  the  bona  fide  hold^f 

^ "^  of  his  remedy. 

«.  As  the  rule  then,  requiritig  the  hand- writing  of  the  firft  in* 

Emitt.  iotkf  to  be  proved,  admits  of  fomc  exceptions,  the  prefent  is  at 
flrong  an  exception  as  can  well  be  imagined.  Suppofe  it  had 
been  impoOible  to  prove  it,  on  account  of  fome  zSt  of  the  party 
himfelf}  the  next  beft  proof  would  be  admitted.  In  genera)^ 
bonds  and  other  deeds  can  only  be  proved  by  the  fubfcribing 
witnefles ;  but  there  are  exceptions  to  that  rule ;  and  oneJs,  where 
the  party  himfelf  has  rendcrc  i  fuch  proof  impradicable  or  very 
difficult.  On  the  fads  contained  in  the  fit  ft  count,  therefore^ 
the  plaintiff  is  intitled  to  recover  ;  but  if  ibis  Ihould  be  doubted^ 
he  clearly  is  on  the  fecond,  in  which  the  bill  is  ftated  to  have 
been  drawn  payable  to  Gtorge  Chapman  or  bearer.  For  if  a  bill 
be  made  payable  to  a  perfon,  who  not  having  an  adual  exiftence 
can  make  no  indorfement,  it  operates  in  law  as  payable  to  the 
bearer;  particularly  when  given  for  a  valuable  confideration* 
Vire  V.  Lewisy  3  Term  Rip.  5.  R.  182.  {a)  The  aflion  is  alfo 
maintainable  on  the  count  for  money  lent.  Money  advanced 
on  the  credit  of  any  man  is  in  law  money  lent  and  advanced  m 
him.     Tatkci  v.  Harris j  3  Term  Rep.  B.  R.  174. 

But  fuppoGng  the  addition  of  a  fictitious  name  to  be  felony^ 
the  anfwer  to  the  defendant's  objedion  that  a  felony  cannot  be 
the  ground  of  a  civil  adtion,  is,  chat  though  it  cannot  be  the 
immediate  ground  of  fuch  ^n  adion,  yet  it  may  be  fo  mediately* 
AfUler  V.  Race^  I  Burr.  452.     Peacock  v.  Rbcdes^  Dougl.  633. 

The  following  were  the  arguments  on  behalf  of  the  defendants 
There  is  a  variance  in  feveral  material  points  between  the  fpecial 
verdiA  and  the  declaration.  The  firfl  count  {{ates  that  the  de- 
fendant ^*  drew  a  bill  of  exchange  dire£led  to  Live/ay  and  C$. 
*^  payable  to  Gecrge  Chapman  or  order,  and  delivered  and  autho* 
**  rifed  them  to  negotiate  it,  and  thereby  to  raife  money  thereon/* 
b^c.  This  is  a  fubflantive  allegation,  which  ought  to  have 
been  proved  as  laid  i  but  it  is  negatived  by  the  verdid  |  it  being 
found  that  tb'^  defendant  wrote  bis  name  upon  a  piece  of  blank 
paper,  with  a  (billing  flamp  thereon,  and  delivered  the  fame,  to 
Live/ay  and  Co.  for  the  purpofe  of  drawing  a  bill  of  exchange 
for  fuch  fum,  payable  at  fuch  time,  and  to  fuch  perfon  or  perfont 
as  they  (hould  think  fit.  It  is  likewife  ftated  in  the  firil  count, 
that  the  plaintiffs  <^  advanced  to  Livefny  and  Co*  the  money 
(tf)  SceaUbil£M(  y.  C\hi^r.^  liiJ.  481. 

**  mentioned 
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**  mentioned  in  the  bill,  (ffc. ;  but  it  appears  on  the  verdift  that      1790. 

**  Thomas  ^tfferj  negotiated  the  paper  writing  with  the  plaintiffs,    - 

^*  and  that  he  received  from  them  the  amount  of  ir,"  He.  ,  ^, 

Admitting  that  the  defendant  has  given  an  unlimited  credit^  Emitt, 
by  (igning  his  name  to  a  bUnk  paper,  yet  there  was  nothing 
criminal  in  this  ;  the  verdid  fhews  that  he  was  not  guilty  of  a 
forgery,  nor  was  concerned  in  filling  up  the  paper.  Though  he  ' 
gave  unlimited  credit,  yet  it  was  by  means  of  a  legal  indrument; 
he  (lands  in  the  iitviation  of  a  common  drawer  of  a  bill,  in  an 
adion  againft  whom,  the  hand-writing  of  the  firft  indorfer  is 
necefTary  to  be  proved.  As  to  the  argument,  that  it  is  the  fame 
cafe  as  if  the  defendant  had  drawn  the  whole  bill  with  his  own 
hand,  and  himfelf  indorfed  the  name  of  Chapman  \  if  he  had  done 
fo  he  would  have  committed  a  forgery,  and  this  being  a  felonjf 
could  not  have  been  the  ground  of  a  civil  a6lion.  As  to  HinUn*^ 
cafe,  it  proves  only  that  the  confideration  of  a  bill  or  note  muft 
be  proved.  In  Grant  v.  f^aughan^  the  bill  was  payable  to  the  (hip 
Fortune^  an  inanimate  thing,  or  bearer,  on  the  face  of  it  therefore 
it  could  only  operate  as  payable  to  bearer ;  and  the  intent  of 
the  parties  was  fufHciently  plain.  In  Stom  v.  Fretland^  there  was 
a  fpecial  undertaking  by  the  acceptor,  who  had  admitted  efFedlB 
in  his  hands.  In  Rujfel  v.  Langftafft^  a  blank  promiiTory  note 
was  given  with  an  adlual  indorfement  by  Langjlaffe  \  there  was 
no  fi(S)itious  perfon  introduced;  that  cafe  therefore  it  not  appli- 
cable to  the  prefent.  In  Hankiy  v.  ff^lfon^  the  court  coupled  an 
exprefs  promife  to  pay  with  the  indorfement,  yet  that  was  not 
deemed  conclufive  evidence ;  but  the  general  rule  is  there  ad- 
mitted, that  the  hand-writing  of  the  firft  indorfer  muft  be  proved* 
In  Miller  v.  R^a^  and  Peacock  v.  Rhodes^  the  felony  was  excluilve 
and  independent  of  the  bill.  But  in  the  prefent  cafe  there  is  a 
forgery  inherent  in  the  bill  itfelf.  It  is  drawn  in  the  ufual  form^ 
made  payable  to  order,  and  being  fo  payable  requires  an  indorfe- 
ment ;  but  that  indorfement  is  forged.  Yet  as  it  is  found  that 
the  defendant  did  not  himfelf  forge  it,  nor  was  privy  to  it,  he  is 
fiot  eftopped  from  alleging  it  in  his  defence.  If  the  words  <<  or 
**  order*'  be  reje^ed,  and  the  bill  be  confidered  as  payable  to 
bearer,  any  other  part  may  as  well  be  reje^d,  which  could  not 
be  endured.  The  court  cannot  fay  that  a  bill  which  is  evidently 
payable  to  order,  is  payable  to  bearer :  they  cannot  change  the 
nature  of  a  mercantile  tranfadion  contrary  to  the  exprefs  intent 
of  the  parties :  they  cannot  put  a  conftrudion  on  the  inftrument 
diredJy  repugnant  to  it^    But  though  as  the  bill  in  queftion  is 

payable 


CoLLIt 
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I7Q0.      payable  to  Chapman  or  order,  the  form  is  preferved  fo  far  is  \b 
prevent  it  from  being  confidered  as  payable  to  bearer,^  yet  one oF 
theefTential  conftitnent  parts  of  a  bill  of  exchange  is  wanting,  viz. 
Imxtt*    a  real  payee.    i  Blac.  Com.  456.    PoflUth.  Di£f.  tit.  Bills  of  Excb. 
By  this  the  whole  was  vitiated.     So  a  bill  given  on  an  ufurious 
confidcration,  is  void  even  in  the  hands  of  an  innocent  irdorfee  for 
a  valuable  coofideration,  and  without  notice.     J)ougL  7C9.     So 
for  money  won  at  play.     Stra.  1 155.     A  bill  of  exchange  muft 
alfo  be  neceflfarily  negotiable  ;  but  it  cannot  be  negotiable  without 
an  indorfement ;  and  a  falfe  indorfcment  is  as  non^.     The  cafe 
of  Pratt  V.  Hcwi/crtj  is  over-ruled  by  Smith  v.  Cbcfier.     As  to  the 
argument,  that  there  was  a  privity  between  the  payee  and  drawer, 
it  is  exprefsly  found  by  the  verdift,  that  there  was  no  privity  be- 
tween them  in  this  infiance.     Then  what  is  there  to  take  this 
cafe  out  of  the  general  rule  ?    As  to  the  argument  that  the  de- 
fendant is  in  fa£t  to  be  regarded  as  the  maker  of  the  bill,  the  jury 
have  found  it  otherwife,  namely,  that  the  bill  was  filled  up  by 
other  perfons.     Neither  is  the  defendant  liable  on   the  money 
counts.     That  neither  debt  nor  general  indtbitatus  eiffumpfit  will 
lie  on  the  mere  acceptance  of  a  bill  of  exchange  is  clear  from 
Hardr.  485.    1  Vent.  152.    Lord  Ra^m.  280.     Much  Icfs  againft 
the  drawer  who  is  only  eventually  liable.     The  cafe  relied  on  of 
Tatlock  V.  Harris^  and  Vere  v.  Lnuisy  were  decided  on  their  own 
particular  circumftances,  and  on  a  prefumption  that  money  had 
been  z&uz\\y  had  and  received  to  the  ufe  of  the  holders.     Thofe 
cafes  were  againft  acceptors,  here  it  is  againft  the  drawer  ;  there 
the  defendants  were  privy  to  the  tranfa£^ions :  and  there  was 
fraud  within  their  own  knowledge  ;  here  the  defendant  aflcd 
boKafide^  was  ignorant  of  the  conduft  of  Livefay  and  Co,  and  docs 
not  appear  to  have  really  obtained  any  money. 

Cur.  zult  advif 
On  this  day  judgment  was  given,  as  follows,  by 
Lord  Loughborough. — It  is  not  neceflary  for  me  to  repeat 
the  evidence  in  this  cafe,  the  fadls  of  it  being  in  the  memory  of 
every  one.  We  have  taken  the  whole  into  our  conGderationy 
and  the  refult  of  our  opinion  is,  that  the  plaintiff  is  intitled  to 
recover*  The  fpecial  count  in  the  declaration,  bating  the  whol« 
of  the  tranfadion,  would  have  afforded  a  ground,  upon  which  I 
Ibould  have  thought  that  judgment  might  have  been  very  pro- 
perly pronounced  in  his  favour.  But  it  appears  upon  the  record, 
that  the  cafe  flated  on  the  fpecial  count  diflcrs  from  the  finding 
on  the  ff  ecial  verdid  in  two  or  three  ciicumft^nces ;  that  county 

therefore^ 
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iWefore,  would  clearly  not  fupport  a  judgment  in  favour  of  the  t790» 
p)ainti£  The  circumftances  are  not  very  material^  but  as  the  -^-  ^« 
count  and  the  verdi£t  at  prtfent  (land  inconfiftent  with  each  other,  ^^^y* 
a  judgment  for  the  plaintiff  on  the  firft  count  would  undoubtedly  Bmstt. 
be  erroneous.  We  miUI  therefore  look  into  the  declaration,  to 
fee  if  there  be  any  coUnt  on  the  record^  on^  which  the  plaintiiFmay 
fuppbrt  a  judgment.  And  it  appears  to  us  that  it  may  fairly  be 
fupported  on  the  count,  ftatfng  the  bill  to  be  a  bill  payaSU  U 
ieargr^  It  is  certainly  not  literaiint  payable  to  bearer,  it  is 
drawn  payable  to  Gtorgi  Chapman  or  orders  Upon  a  f^A  fet  forth 
in  the  fpecial  verdid,  it  appears  that  by  the  permiffion  at  leaft,  if 
not  femething  more  than  the  permiffion  oFthe  defendant^  a  power 
was  given  to  Lhefay  and  C9.  to  frame  bills  of  txchange,  binding 
kirn  in  any  manner  they  thought  proper,  within  the  limits  of  that 
power.  There  is  no  doubt  they  might,  within  tbofe  limits  bavd 
drawn  a  bill  in  terms  payable  to  bearer  \  the  bill  they  have  cboieit 
to  dkaw  is  a  bill  payable  to  Chapman  or  order ;  and  it  is  found 
OD  the  verdict  that  there  is  no  fuch  perfon  as  Chapman.  No\t 
the  confequence  of  this  feems  naturally  and  juflly  to  be,  that 
•when  a  fecurity  is  negotiated,  on  which,  by  the  terms  of  it,  tht 
party  receiving  it  apprehends  be  has  a  clear  right  to  recover^  an4 
by  the  infertion  pf  the  name  of  a  fi£^itioas  perfon,  his  recovery 
11  impeded,  (U  being  im^i&ble  to  prove  the  order  of  a  perfoil 
who  ha&  no  exiftence^)  it  (hould  feeiii'  in  point  of  law  precifely 
the  fame  in  eflFed  as  if  it  had  been  made  payable  to  bearer.  A 
bill  of  exchatig^  i9  an  authority  to  pay  purfuant  to  the  order  of 
the  payee )  and  it  is  alfo  an  undertaking  to  pay  purfuant  to  that 
order.  But  if  there  be  no  perfon  who  by  aay  poffibility  can  giv6 
ftich  order^  the  engagement  muft  be  to  pay  the  bill.  If  the  order 
of  the  perfon  cannot  be  procured,  and  with  the  knowledge  and 
privity  of  the  parties  #ho  make  the  bill^  fuch  a  name  is  put  in  as 
cannot  give  ah  order^  it  is  in  effed,  and  in  point  of  law^  the 
,^  fiiitoe  thing  as  if  they  had  ihade  it  payable  4o  the  perfon  who  hdd 
the  bill,  namely  the  bealrer.  The  determination  of  the  court  of 
^ng*s  Binch  has  approved  the  fame  rule,  and  we  think  that  a  right 
determination.  Judgnient  for  the  plaintiff  on  the  fecond  count  (a). 


(ii)  [Thli  dedfion  was  oever  appealed 
hookf  btt  wM  relied  upon  by  the  cuOofel  id 
arguiOBjiti  and  by  fereral  of  the  judges 
in  giving  their  opinion,  in  the  Houfe 
of  Lords  in  the  cafe  of  Mimt  v.  Gihfin. 

Sec  poll.    p.   590 595.  of    this  vo- 

l|liDe.  See  alfo  the  cades  d  TatUk  v. 
iUrru,  3  Ttrm  Rtp.  B.  it.  174;  P'iri  v. 
liwii,  3  Term  Jtp.  M.  R.  iH  j  Mm$t  ar 


of,  T.  CUff>n  Be  at,  3  Term  ttep  B,  iC.  4tl ; 
poft.  p.  5694—625.  of  this  vol.  and  ParU 
Cafes,  Svo.  u.  48.— 61.  and  Giifin  &  al.  r. 
Huater,  p6ft.  vol.  1.  p.  1S7.— i^i  i...x88* 
t^il  Pari,  CafeSf  Svo.  vi.  S35.  and  the 
long  note  there.  The  refult  of  all  tfaefc 
caics  appears  to  be,  that  *<  a  bill  of  exchange 
**  payable  to  zfiffitumt  feyee  or  ordef,  and 
<<  ladorfiid  la  his  naae  by  coaeert  between 


Vol.  I.  Y  th. 
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<<  the  drawer  aod  acceptor,  ii  to  be  confi- 
I  jyO»       tt  dered  as  a  bill  p?)abie  t»  beartr^  in  an 
*'  adlion  by  an  innocent  indorfec  for  a  Talu- 


CoiLit 
£li  f  T  T,     *^  drawer  or  acceptor  of  the  bill.**    But 


**  able  confideration,    eiiher    againft  the  |  p*  6a5*] 

feel 


contra  the  opinions  of  £jrro  C.  J.  and  Butif 
J.  poft.  pages  50S.  625.  with  whom  thd 
Lard  ChanceUor  7bmrl9mf  coincided  %  ke 


jr^.v^y,  pAksoNs  V.  Thompson, 

5M*ng  *  ASSUMPSIT  on  a  fpccial  agreement.     The  declaration  ftated 

pnrrefTfd  of  that  the   plaintiff  was  pofleiTed  of  the  place  or  office  of 

Idd^k-md,  maftcr  joiner  of  his  majcfty's  dock-yard  at  Cbatham,  and  tha( 

^inor.^erco  in  confideration  that  he  would  procure  himfelf  to  be  fuper* 

toprocu'r  annuated  in  refped  of  the  faid  place  or  ofEce,  the  defendant 

fu^Ianr^  undertook,  in  cafe  he  (the  defendant)  (hould  fucceed  the  plain* 

ated,andre.  tiff  to  be  m after  joiner  of  the  dock-yard,  at  the  commencemeoC 

ufu,J"jJ„*  of  his  fupcrannuation,  to  allow  the  plaintiff  his  extra  pay  frvm 

finn,  agrees,  thi  yard  hootsj  cxclufxvc  of  his  fupcrannuation  money,  during 

knowledge  his  natural  life.     It  then  ftatcd  that  the  plaintiff,  confiding  in  the 

board  tl*^"  faidpromife  of  the  defendant,  did  procure  himfelf  to  be  fuper- 

whom  the  annuated  in  refped  of  the  faid  place  or  office,  and  that  the  de- 

bciongs,)Tn  fendant  fucceeded  him  as  mailer  joiner,  at  the  commencement 

ftmud Vuc-  ^^  ^'*  fupcrannuation :  that  the  defendant  received  divert  large 

ceed  him,  to  foms  of  money,  amounting  in  the  whole  to  200/.  as  and  for  the 

ctrtrin  a*!!-'  extra  pay  of  the  plaintiff;  by  rcafon  whereof  he  became  liable,- 

nujifhyror  i^^    jj^^jj  jj^ing  jiajjjg  promifed,  fcf^.    There  were  alfo  the  com* 

the  pr.'tirk  .-r  o  »  rr  tr 

theurHce.^.  mon  counts.  Flea,  general  iffue.  Verdi<Et  for  the  plaintiff,  fub-» 
bu^d^rmft'  j^^  ^°  ^^^  opinion  of  the  court  on  a  cafe  which** ftated  in  fub- 
prrfprmthe  ftancc,  that  the  plaintiff  was  for  30  years  mafier  joiner  of  the 
J!  caTfrain-  dock-yafd  at  CAtf/Ajw,  and  the  defendant  foreman  of  the  joiners. 
rca.^ion  ThsLt  ihc  defendant  having  a  profpcdl  of  fuccecding  to  the  office 
of  mailer  joiner,  (which  does  not  go  in  regular  fucceffion,  but 
is  in  the  appointment  of  the  commiffioners  of  the  navy,]  applied 
to  the  plaintiff  to  procure  himfelf  to  be  fuperannuated,  which 
he  did,  en  the  following  written  agreement  being  entered  into  by 
the  defendant : 

*•  Agreed  on  the  29lh  day  of  March  1785,  between  Mr# 
•*  John  Par/om.  mafler  joiner  of  his  majcfty's  dock-yard  at 
•*  Chatkam^  and  John  Thompfon  foreman  or  the  joiners  of  the 
•*  afojefiid  place.  \u  cafe  1  (bould  fucceed  Mr  Parfons  to  be 
"  maftcT  joiner  of  tht  'aid  dock-yard,  at  the  commencement  of 
•*  Mr.  Parfons'%  fuperannuvim,  then  I  do  agree  to  allow  him 
«•  hi^  extra  fay  from  the  yar^d-bcoks  cxdufive  of  hU  fuper annua' ion 
«  money^  during  bis  natural  lile,  y^,  •«  fohn  Ihompjon.''^ 

ThD 
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The  fuperannvatioti  money  was  an  annual  alloturance  from     1790. 
tjovemment.  - 

In  1785  the  defendant  was  appointed  to  the  office.  The  '^^■J^^*'' 
bare  pay  of  the  mafter  joiner  is  half-a-crown  ptr  day,  all  above  is  Thomp^ 
txtra  pay.  There  are  two  forts  of  ixira  pay,  the  tidi  extra^  (when 
the  men  work  by  the  tide  beyond  the  common  yard  hours,)  and 
Ihe  €4ifmal extra  which  includes  other  extraordinary  work.  It  is  all 
denominated  extra  pay  in  the  yard  books  without  diftinilion. 
Front  1785  to  1787,  the  defendant  paid  to  the  plaintiff  the 
common  fide  exfra^  at  the  rale  of  ^id.  fer  tide  for  the  fix  winter 
months,  and  if.  34/.  for  double  tides  in  the  fummer  months, 
but  not  the  cafual  extra^  which  the  plaintiff  did  not  demand. 
In  the  fummer  of  1787  the  cafual  extra  pay  was  much  increafed 
by  the  e>cCraordioary  work  performed  in  fitting  out  (hips  on  the 
profpeA  of  an  approaching  war  with  the  Dutch  %  this  cafual  extra 
pay  fo  increafed,  the  plaintiff  claimed  by  virtue  of  the  agreement, 
but  the  defendant  refufed  to  account  for  to  him;  and  in  con* 
fequence  this  adion  was  brought. 

A  rule  having  been  granted  to  (bew  caufe,  why  the  verdiA 
Ihould  be  fet  afldt  and  a  nonfuit  entered, 

Ldwrencef  Serjt.  (hewed  caufe.  In  this  cafe  there  are  two 
queflions.  i.  Whether  the  agreement  was  valid  ;  i.  Whether, 
if  valid,  it  did  not  comprehend  the  cafual  extra^  as  well  as  the 
tide  extra  pay?  As  to  the  fiift,  it  is  to  be  obferved,  that  this 
is  not  an  agreement  for  the  fale  of  an  office.  The  circumftances 
were,  that  the  plaintiff  having  been  a  long  time  mafter  joiner, 
was  intitled  to  quit  on  being  fuperannuated ;  the  defendant 
being  in  hopes  to  fucceed  him,  applied  to  him  to  quit^  and,  as  a 
compenfation,  agreed  to  allow  him  the  extra  wages.'  This  was 
not  a  fate,  becaufe  the  perfon  who  gave  up  the  office  was  not  to 
appoint  his  fucceffor.  If  money  is  given  for  the  appointment  to 
•n  office,  it  is  undoubtedly  ba3  at  common  law,  and  for  the 
wifeft  reafons ;  becaufe  if  that  fort  of  traffic  were  permitted, 
offices  of  the  greateft  truft  might  come  to  the  hands  qf  perfons 
who  were  wholly  unfit  for  them.  But  no  fuch  mifchievous 
confequences  can  enfue,  for  merely  receiving  a  compenfation 
where  the  party  receiving  it  has  no  power  to  appoint  a  fuccefTor. 
In  Berrisford  v.  Done^  1  Fern.  98.  it  was  holden  that  where  a 
bond  was  given  to  a  captain  in  the  army  in  conflderation  of  his 
refigning  his  company,  to  which  the  obligor  was  in  hopes  of  fuc- 
cecding,  the  bond  was  valid.  And  in  Sfmends  v.  Gihfon^  2  Fern, 
308,  bonds  were  allowed  to  be  legal,  entered  into  to  procure  ihe 

X  *  obligor's 
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179c.     obligor's  admifficn  to  be  purfer  of  a  man  of  war  ;  which  was  a 
ftronger  cafe  than  that  of  money  being  given  merely  to  induce  s 


80V» 


Fa«son$    „j^jj  to  rcfign.     The  fame  do^rine  is  a)fo  recognized  in  Ive  v. 
Tromp*     JJhy  Pnc.  Cbane.  199.     The  agreement  therefore  in  tbo  prefeac 
cafe  was  not  illegal. 

The  other  queftion  is.  Whether  all  cafttal  ixtri  pvf  is  not  io^ 
eluded  in  the  agreement  ?  The  terms  are^  that  the  defiNidant 
fhall  allow  the  plaintiff  his  iMtra  pay  from  the  yard  booki|  md 
the  evidence  proved  that  ixiti  pay  on  the  yard  books  is  all  gjttrk 
pay :  the  defendant  therefore  Was  bound  by  hfS  agretoaent  ta 
give  to  the  plaintiff  all  the  iictra  pay  which  be  received. 

Bondy  Serjt.  for  the  rule.  The  agreeihenc  was  both  contrary 
to  the  true  policy  of  the  law,  and  cannot  be  extended  to  any 
cafual  extri  pay,  which  did  not  exift  in  the  yard  at  tho  tim«  of 
making  it.  It  is  a  principle  of  law,  (hat  no  man  Cball  be  ap- 
pointed to  an  oiEce,  the  emoluments  of  which  are  fevered  from 
it  and  he  is  not  to  receive.  It  is  equally  impolitic  and  illegal 
to  give  money  to  procure  the  vacancy  of  an  office,  as  the  ap^ 
pointment  to  it.  The  plaintifF  having  an  annuity  on  account  of 
his  fupsrannuation,  had  no  right  to  receive  any  further  profits 
from  the  office,  unlefs  by  the  confent  of  the  commiSdhert  of 
the  navy  to  whom  the  appointment  belonged.  Here  the  perfont 
who  have  the  right  of  appointment  are  deceived.  That  the  con- 
trail is  bad,  fufficicntly  appear*  from  the  ^oftrine  of  the  Mafte^ 
of  the  Rolls  in  Bellamy  v.  iurrow^  Caf  Temp.  Talbot^  gy.  and 
Law  V.  Law^  3  P.  JVms.  392. 

[Lord  LouGHBORoucu  here  faid,  he  remembered  a  cafe  where 
a  bond  was  j^iven  to  an  agent  as  a  conftderation  for  procuring  a 
commiffion  in  the  army,  and  Lord  Chancellor  Mr/fow^/^»  held, 
that  though  it  was  the  practice  in  the  army  to  purchafe,  yet  a 
bond  given  to  procure  a  commifnon,  was  bad.] 

That  determination  of  Lord  Northingtan  affords  an  anfwer  to 
the  cafes  cited  from  Fernon^  which  were  of  military  offices  fold  by 
confent  of  Government,  which  is  in  daily  praflice.  When  a 
commiffioain  the  array  is  fold,  the  feller  only  receives  back 
what  he  had  before  given ;  but  yet  an  officer  muft  have  a  ncvr 
permiffion  to  purchafe  on  half-pay.  As  to  the  fecond  queftioa 
made  on  the  other  fids,  whatever  may  appear  on  the  yard  books, 
th?  agreement  muft  be  conftrued  by  the  intent  of  the  parties  at 
the  time  of  making  it.  But  that  could  only  relate  to  fuch  ixtri 
pay  as  then  exifted.  No  cafual  and  fubfequent  increafc  of  profit 
4>ught  ia  reafon  co  be  fuperadded. 

Lawrem^ 
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Lawrenci  replied,  thai  in  B$llamy  v.  Burrow^  notwirtiftanding     lyjio. 
the  opinion  of  the  Matter  of  the  RoH$,  Lord  Talbot  ultimately  * 

decreed  (hat  Burrow  was  a  truftee  in  the  office  for  Bellatny.  As  '^'^V^'* 
to  the  cafe  of  Laiu  v.  Law^  there  money  was  aflually  given  for  Tkom»-. 
procuring  the  office,  which  diftinguifiies  it  from  the  prefent  caf^ 
The  arg^lment  drawn  from  the  fuppofed  impropriety  of  fevering- 
the  promts,  from  (be  poflei&on  of  an  pffice,  might  b^  equally 
applied^  if  it  had  My  weight,  to  military  .offices  ;  but  it  is  thf 
common  pradice  .of  the  army,  for  a  peribn  %i^o  buy^  a  com- 
miffion  to  give  part  of  the  profits  to  another.  As  to  the  cafw^ 
prpfits  b^in^  fiibfequent  to  the  agreement,  the  plaintiff  bad  bicofdl^ 
received  the  cafual  profits  before,  and  the  defendant  knew  thji^ 
fuchcafual  profits  might  again  happen  ;  the  parties  therefore  tp 
the  agreement  mud  have  had  cbem  in  cijtfitemjpilatioh. 

Cur.  vuh  a^vif/. 

After  confideration,  Judgment  was  this  day  given  by 
Lord  Loughborough.— On  the  trial  of  this  G;aure»  twp 
ppints  were  made,  one.  Whether  the  agreement  was  legal  ?  the 
other^  What  was  the  meaning  of  txtra  pay  ?  The  fecpnd  ^ueC* 
tion  is  immaterial,  if  the  firft  be  againft  the  plaintifF.  J^ut  ,it  \^ 
Id  be  pbferved,  that  if  the  conftruSion  be  as  the  plaiqtiiF  coa- 
tends^  that  all  which  the  de^ndant  jcopld  r^ceiye  if^  B)afte/r 
joiiMr  would  be  %,u  6d.  a-day,  the  pbjefiion  to  the  validity 
pf  tbe  agreement  is  dill  more  apparent ;  becayfe  it  would  havf 
Ihia  effi£U  th^t  no  ,exeaipn  9f  the  defendant  for  ,wliich  ij^4 
P^y  .wppld  be  4u^  would  be  beaeficial  to  himfelf^tyrhich  mighjE 
firpdu€fi  pjttblic  mifchief.  But  t^ing  the  agreement  on  thiji 
|>mnt,  Jn.a  rcfiridive  fenfe^that  it  means  a  certain  ftated  an4 
"fi^cd  Mlowanc^  beyond  rf.  6  iL  a-day,  t|hdesftfipding  it  to  br 
41^ defined  Jcoown  (hare  of  perquifites,  we  ^reall  pf  opinion  th;^ 
it  does. not. ^ord  a  juft  caufe  of  adion.  Every  aSion  on  pro- 
li^ifes  mail  i^ft  on  a  fair  and  valuable  confideration,  which  it  10 
Sof  tbe  pbintiiF  to  n^ake  OMt.  What  is  the  .confideration 
Aft^bere?  Tfa^t  the  plaintiff  reprefemed  himfelf  at  unfit  for 
•future  ftrvke,  and  intitled  to  a  penfion  for  the  paft.  This  he 
iiid  it  the  rcqueft  of  tbe  defendant,  on  the  promife  from  brm 
of  a  certain  allowance.  Nowthe  reprefirmation  was  either  true 
or  faife.  If  true,  ibcfe  rwas  no  ground  for  any  bargain  with 
Ae  icfcudtatA  ibe  pUintiff  <did  nothing  for  -the  defendant ;  all 
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1790.     he  (]i<I  was  for  his  own  eafe  and  advanuge.     If  falfe^  the  pubtiO 
m  is  deceived,  the  pcnfion  mifapplied,  and  the  fervice  injured.    It 

FAtsoNi  ig  not  dated  that  the  plaintiff* procured  the  appointment  for  tb^ 
Tkomp-  dcfrndanr,  (which  would  clearly  have  been  brocage  of  office  and 
*^"'  bad,)  but  that  he  made  way  for  the  appointment.  Butfrofl^ 
thence  no  valuable  confideration  can  arife.  Had  the  tranfadion 
pafled  with  the  knowledge  of  the  Admiralty,  judging  of  th^ 
cafe,  and  applying  at  their  difcretion  the  allowance;  they  ara 
bound  to  make,  pofBbly  it  might  have  ftood  fair  with  the  public: 
I  fay  poffibly  only  5  to  be  fure  the  ground  of  deceit  on  the  piiblie 
would  be  done  away.  But  this  cafe  refts  on  a  private  unauthen* 
ticated  agreement  between  the  officers  themfelves,  which  cannot 
admit  of  any  confideration  fufficient  to  maintaia  an  adion.  If 
it  could  be  proved  that  it  was  to  be  me^fured  by  money  fo  as 
to  form  a  valiiable  confideration,  it  muft  be  in  refpefl  to  thts 
time  when  it  was  made,  when  the  plaintiff*  was  prevailed  upoa 
to  retire  in  favour  of  the  defendant.  In  this  view  it  certa,inly 
would  approach  very  near  to  brpcage  j  it  would  differ  very  little 
in  cffefl  from  felling  the  intereft  itfeif,  though  there  would  be  a 
difference  in  the  condud  of  the  party,  who  in  the  one  cafe  would 
'be  pafHve,  in  the  other  adive.  But  this  paffive  merit,  if  I  may 
life  the  expreffion)  would  not  avail  him,  where  his  a3ive  cxertioQ 
would  be  a  demerit.  The  cfife  cited  from  i  Vtm.  98.  I  thinfc 
may  be  fupported.  It  was  of  the  purchafe  of  a  commiffion  iq 
the  army,  which  the  Duke  of  Ormond  refufed  to  ratify,  on  tho 
ground,  that  the  plaintiff^  had  bought  without  the  other  party 
having  leave  to  fell,  who  had  not  bought.  I  (hould  rather  fuf« 
pe£(,  from  the  ufual  inaccuracy  of  the  cafes  in  Vernon^  that  tb« 
plaintiff*  got  the  commiffion  by  fucceffion,  and  fet  up  this  defence 
againft  the  payment  of  the  bond,  .^here  is  fomething  verylikct 
it  in  the  reafoning  of  the  court,  who  held  there  was  no  relief 
againft  the  bond.  The  queffion  of  the  confideration  did  not 
occur  to  them  5  and  they  feem  to  have  holden  that  where  com^ 
miffions  were  generally  faleable,  there  was  nothing  unfair  in  fuch 
a  tranfaAion.  The  next  cafe  in  2  Vtrn,y>%.  if  true,  is  a  decifion 
/  undoubtedly  contrary  to  what  we  riow  decide,  and   I   think 

contrary  tq  an  evident  principle  of  law.  On  the  ftate  of  the 
report,  the  bonds  are  directly  and  plainly  given  for  brocage  o£ 
an  office  of  truft  and  profit,  which  is  not  an  ohjeA  of  (ale.  I 
have  therefore  no  difficulty  to  fay  that  I  hold  that  cafe  to  be  ex- 
tremely ill  ^etcrpiined,  if  the  note  of  it  b^  at  all  corrcdl.    Ti)€ 
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cafe  of  Ive  v.  Ajh^  Prec.  Chan.  199.     I  think  rightly  detenmned  ;      tncp. 
there  was  a  purchafe  of  a  commiffion  allowed  to  be  fold  y  the  - 
cooimiflion  was  given  up,  and  the  purchafer  wanted  Co  get  rid    Paisoni 
of  the  bargain,  and  be  free  from  the  agreement.     He  objedled    thomp. 
that  a  commiffion  in  the  marines  could  not  be  fold ;  but  it  turned       ^H* 
out  upon  examination,  that  the  fale  ofTuch-commiffions  was  per- 
mitted, not  being  looked  upon  as  within  the  ftatute.     I  therefore 
))oId  that  cafe  to  be  well  adjudged  :  for  the  quellion.  Whether  an 
pffice  is  faleable  or  not  ?  is  a  matter  of  public  regulation,  and  not 
a  quefiion  for  a  court.     If  by  public  regulation  right  or  wron?, 
leertain  offices  are  faleable,  the  court  cannot  fet  afide  the  tranf- 
^fXxon  for  their  fale  ;  the  court  is  not  to  make  the  regulation. 
Whether  by  the  general  police  of  the  country  an  individual  office 
is  faleable  or  not»  is  not  a  matter  of  lafv*     But  in  the  prefeht  cafe 
ihere  js  no  ground  to  fay,  that  the  defendant's  office  was  fold 
under  any  regulation,  or  that  the  tranfaAion  between  the  parties 
was  carried  on,  under  any  authority|Or  with  the  confent  of  their 
fuperiors.     This  agreement  refiing  on   private  contraS  and 
honour,  may  perhaps  be  fit  to  be  executed  by  the  parties,  but  caii 
only  be  enforced  by  confiderations  which  apply  to  their  feelings^ 
and  is  not  the  fubjed  of  an  a^ion.    The  law  encourages  no  gian 
CO  be  unfaithful  to  his  promife,  but  legal  obligations  are,  froia 
(heir  nature,  more  circumfcribed  than  moral  duties; 

Judgment  for  the  dpfepjant  {a). 

{a)  [See    BJdchfird  tc  ah  t.  Pn/oK^  and  againft  the  bjre-JaYrs  of  the  Compaay, 

ST^rsBJtir^.  ^./{.  89.  where  It  was  held  that  no  a^on  could  be  maioiained.     SeeaUb 

pn  a  contra^  for  the  fale  by  the  owoer^  of  Uyng  v.  Paintf  IFUUiU  Rep.  571.  and  mV* 

the  conunandof  a  ihip  in  the  Eafi  India  Oumford't  iiotea  there.] 
Company^f  fervice,  without  the  knowledge 


yS/  filkwing  Cafe^  with  which  I  have  been  favound^  maj  not 
improperly  he  inferted  in  this  placf. 

Garforth  v.  Fearow,  rhtrfdof, 

Nov.  aa, 

Mich,  ij  Geo.  3f  ^787. 

^HIS  was  an  aflion  of  ajumpjit  for  money  had  and  received,  ^gyiheln- 
brought  by  the  direction  of  the  Mailer  of  the  Rolls,  in  tereft,ar.doa 
i:onfequence  of  a  bill  filed  in  equity  by  the  plaintiff  and  his  fon,  ll'oVuflff.'Ii 
praying  that  the  defendant  might  be  declared  a  truflee  of  the  «ppo«nt«^ 
office  of  cufimer  of  Carlifle^  for  the  plaintiff,  for  the  benc6t  of  tlie  aVrlTiiav. 

lag  prc- 
riottfly  figned  an  agreement,  declaring  that  hia  oaiae  was  ufed  in  the  application  in  truft  for  B.  that  he 
would  appoint  fuch  depuriea  JM  B»  (hu.ild  nominate,  and  would  empower  B,  to  receive  the  profits  of  the 
l^tstoiuaowmiiip.  Oatbe  failure  9iA.  to  comply  with  the  agreenaitNoa^icff  m^n  it  will  He  againft  him. 

y^  '  fop 


VClRTK 
FXAV.OX. 
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1790.  fen  (tf).  On  the  trial  of  the  canfc  at  the  fittings  ill  Tptkkf 
•  Term  17^7,  before  Lord  Loughhroughf  it  appeared  tn  evrdence 
that  appJicadon  was  made  to  the  Lords  of  the  Trcafiiry  by  the 
friends  of  the  plaintiff,  to  procure  for  the  defendant  the  oiEce  6f 
cuftomer  of  the  port  of  Carltjlt.  On  the  2Sth  of  February  ITJ%% 
the  defendant  (igned  the  following  declaration :  <M  do  hereby 
^*  declare,  that  my  own  name  was  made  ufc  of  in  truftfir  Mr. 
^^  yohn  Garforth^  on  (he  application  made  to  the  Lords  of  the 
•*  Treafury  for  the  office  or  place  lately  held  by  Mr.  Grape 
**  deceafcd  in  the  county  of  Cumberland-,  and  I  do  heret>y  prb- 
^'  mife,  in  cafe  any  appointment  has  been  or  is  made  thereof, 
<*  that  I  will  upon  rcqueft  appoint  juch  deputy  or  deputies  as  he 
**  Jball  Hominatet  and  alfo  empower  the  faid  Mr.  Garforib  l# 
•*  receive  thefalary^  Jiipend^  ^l^gis^  and  fees  of  the  faid  office  /a 
••  his  own  ufe.  *«  Wttnefs  my  hand,  Behfon  Fearon^^ 

On  the  27th. of  February  I773>  the  defendant  was  appointed 
by  putent  [b)  to  the  office,  and  afterwards  on  the  nominatioa  of 
the  plainti^F  cdnftittrted  deputies  for  Cartifie^  fHatehaveUf  and 
H^driington  \  b^t  having  received  the  profits,  did  not  accounC  for 
'them  to  the  plaintiff;  inconfequence  of  which  the  bill  was  filed, 
A  VeFdidl'Was  found  for  ^he  plaintiff,  with  leave  to  move  the 
court  to  enter  a  non-fuit.  On  a  rule  to  (hew  caufe  being  grant* 
cd,  the  cafe  was  argued  by  Adair  and  Rocke^  Serjts.  for  the 
plaintiff,  and  Le  Blanc  and  Lawrence^  Serjts.  for  the  defendant  | 
Sind  the  fdllowing  judgment  of  the  court  was  delivered  by 

Lord  Loughborough.— On  full  conddcration  of  all  the  ar- 
guments ufed  in  this  caufe,  I  am  of  opinion  that  the  tranfadion 
which  is  the  foundation  of  the  adion  is  illegal,  and  the  agree* 

ftf).  The<|il»intiff'  hid  giwtn  op  the  prohtt  to'hli  fon  in  1780. 

{h)  Tht  fiUovvirtg  %aas  the  firm  %f  tkt  Pattnt  s 

George  the  Third  by  the  grace  of  God  of  Great  Britain^  France,  and  Jreland  King, 
Defender  of  the  Faith,  and  fo  forth.  To  «1I  to  whom  thefe  prefents  (hali  come  greeting. 
Know  ye,  that  we  of  our  fpecial  grace,  certain  knowledge,  and  mere  motion,  have 
cooAituted  and  appointed,  and  hy  thefe  preftntf  do  conftitute  and  appoint,  our  Uuft/ 
•nd  weii  beloved  BenJ.n  Fearcn,  Efquire,  Co  the  office  of  cuftomer  or  colieftorof  all  ov 
CuRoms  and  fUbfidies  In  our  port  of  Carhfie,  and  in  all  and  Angular  the  ports,  plaees 
Mid  eivektto  the  faid  port  belonging  or  adjoining,  in  tlie  room  and  place  of  Richard 
Crefe^  £fquiie»  deceafcd  j  to  have,  hold,  cxercife  and  enjoy  the  f«id  office,  unto  him 
ihe  faid  Benfin  Fea/on  during  cur  pUaJure,  together  with  all  and  every  the  wages,  fret, 
profits,  pcrquifitcs,  advantage?,  and  emoluments  whatfocvor ,  to  the  faid  office  or  place 
in  aiiy  wifehetongfng  or  appertaining,  and  in  as  full  and  aiiipte  manna  and  form  to  all 
•ntentf  and  porpofei  aft  the  faid  Richard  Crape,  or  any  other  perfon  or  perfont  latefy 
cvercilltig  the" faid' office,  hadior'have  had  or  received,  or  ought  to  hive  had  or  received 
byreafon  thereof.  In/Wkaefs  whereof,  we  have  caufed  didie  our  letters  to  be  made 
patent.  Wltreft  ourfetf  at  Weftmfier^  the  tweaty-fcfcntb  day  of  Ftbntary,  m  tfas 
"ililttecath  year  of  our  reign,  &(• 
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tticnt  toU.    This  traofaAibn  coitccmn  a  public  office,  deemed     1790. 


-V- 


FxjUMjr* 


by  law  to  be  a  place  of  publrc  truft  prohibited  to  be  fold  |  and 
even  the  depatatfon  of  whtch^  ^here  fuch  depirtatton  may  be  ,ol Vh 
^ttiade,  ciimoc  be  an  oh]tSt  of  hk.  The  tranfiiSion  is,  that  ^  ^^• 
Fe&nn^  bdng  appointed  by  die  reconmiendatiea  of  Garfirtbf 
fliall  not  interfere  in  the  office,  but  fhall  appoint  fuch  deputies  as 
Garfortb  (hall  nominate,  and  pay  to  him  the  ^ofits.  The  efied 
of  this  is,  that  to  all  profitable  purpofes,  and  as  to  all  theexercife 
of  the  office  except  as  to  figning  a  receipt  for  the  falary,  Garfortb 
i%  the  fjeal  officer,  but  is  not  accountabie  for  the  due  execution 
of  it ;  he  may  enjoy  it  without  being  fubjeft  to  the  reftraints 
inpofed  by  law  on  fuch  officers,  for  be  does  not  appear  as  fuch 
officer ;  he  nuy  vote  at  eledions,  be  may  exercile  inconfiftent 
trades,  he  may  ad  as  a  magi  ft  rate  in  affairs  concerning  the  re- 
venue, he  may  fit  in  parliament,  and  will  be  fafe  if  he  remains 
undifcovered.  If* extortion  be  committed  in  the  office  by  thofe 
appointed,  the  profits  of  that  extortion  redound  10  him,  but  he 
cfcapes  a  profecution  ;  for  not  being  the  ading  officer,  he  does 
not  appear  regiftered  upon  the  records  of  the  Exchequer^  and  is 
not  liable  to  the  difabiliiies  impofed  by  the  ftatute  on  officers 
'guilty  of  extortion,  who  are  incapacitated  to  hold  any  office  re- 
lating to  the  revenue.  Whether  a  trufl  can  be  created  in  fuch  an 
office,  is  for  the  confideration  of  the  court  in  which  the  fuit  was 
originally  brought :  the  only  quefiion  in  this  court  is.  Whether 
the  agreement  fpringing  out  of  fuch  a  tranfa(9ion  can  fupport 
an  a&ion  ? 

The  written  agreement  of  the  a5th  of  Fihruary  1773,  was 
for  two  purpofes ;  one,  to  appoint  fuch  deputies  as  the  plaintiff* 
fhould  name  \  the  other,  to  pay  over  to  him  all  the  profits  of 
the  office.  Though  this  cafe  has  been  argued  very  fully  and 
very  ingenioufly  by  the  counfel  on  both  fides,  I  do  not  recolledl 
any  argument  ufed  in  fupport  of  the  firfl  promlfe,  namely,  to 
appoint  at  the  nomination  of  another,  deputies,  for  whom  the 
perfon  appointing  is  in  point  of  law  anfwerable,  and  thofe 
f)laces  he  is  not  allowed  to  fell  or  bargain  for.  The  argument 
and  doctrine  laid  down  in  the  cafe  of  Smtb  v.  Colejhiil^  2  And,  55. 
which  is  fimilar  to  this,  are,  that  if  one  part  of  the  agreement 
were  bad,  no  adion  could  be  maintained  on  any  other  part 
which  might  be  good.  But  it  is  not  necefTary  to  reft  on  tbrs 
point,  becaufe  I  am  of  opinion  that  the  agreement  is  bad  in  botli 
parts.  If  it  be  without  any  confideration  in  a  court  of  Jaw,  no 
a£lion  will  lie  upon  it^  it  is  but  nudum  paSfum.  What  then  is 
the  confideration  upon  Which  this  agreement  proceeds  ?  It  is  that 
10  Fioron 
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1790.     ^^^^^  >s  appointed  on  the  application  of  Garfirtb^  in  tnifl  ftf 
him  ;  this  is  the  condderation.     Nov^  what  is  this  but  in  plaiii 


yoRTH      ^^^^^  <l)i'  propofition ;  vlx.  that  the  public  is  abuftd,  and  the 

V,        King  deceived  in  the  application  ?   I  (hould  therefore  not  find 

'FsAtoN.    nfjuch  difficulty  to  conclude,  if  there  were  nothing  more  10  the 

cafe,  that  the  common  law  would  not  fupporc  an  ajfumfjk  on 

fuch  an  agreement* 

Bur  I  think  it  is  clear!/  void  by  pofitive  law  refpeding  this 
office.    The  appointment  of  any  cuftomer  by  any  means  con* 
trary  to  the  ftatute  12  Ric.  2.  cap.  2.  is  a  miAiemefnor.     That 
ftatute,  though  very  antient,  is  certainly  not  obfolete ;  it  is  the 
flatute  under  which  they  are  fworn  in  the  Exchequer.     It  not 
only  prohibits  the  appointment,  but  goes  on  to  lay  that  f*  none 
<<  that  purfueth  by  him  or  by  others,  privily  or  openly  to  be  ii^ 
^<  any  manner  of  office  fhall  be  put  in  the  fame  office  of  in  any 
<*  other/'  and  the  5  &  6  Ed*  6.  cap.  i6.  makes  viod  all  promifes^ 
bonds,  and  affiirances  as  well  on  the  part  of  the  bargainor»  9s 
the  bargainee.     It  is  faid  that  this  was  no  fale  of  the  office,  that 
DO  money  has  pafled  on  the  part  of  Fearon  to  obtain  ir.r    But  the 
ftatute  does  not  ftop  there.     It  is  neither  confined  in  its  cxpiet 
fions  nor  its  intent.     In  the  cafe  where  a  pi?rfon  obtaining  an 
office  gives  money,  the  words  of  the  a£l  are  extremely  general, 
and  according  to  their  obvious  conftrudion  without  any  enlarge^ 
ment  ncceffarily  require  that  all  bargains  for  money  concerning 
thofe  offices  which  are  mentioned  in  the  ftatute,  are  and  fhall  be 
prohibited.     Now  is  it  not  clear  that  the  plaintiff  has  bargained 
with  the  defendant  ?  Would  the  defendant  have  bad  the  office 
without  that  bargain  ?    The  promife  which  is  the  groqnd  of  thi< 
zQlon  is,  that  the  plaintiiF  (hall  have  all  the  profits.     Bj  the 
words   of  th^  ftatute    any  profit,   however  fmall,   would  have 
afFedied  the  tranfaflion  ^  but  here  there  is  a  bargain  for  the  whole. 
Courts  of  law  have  very  properly  confidered  this  as  a  remedial 
ftatute,  and  have  conftrued  it  liberally  where  the  validity  of  fuch 
a  tranfaiSion  has  been  brought  before  them. 

The  cafe  of  (a)  Sir  Arthur  Ingram  has  been  cited,  and 
there  it  is  clear  that  the  tranfaflion  was  not  immoral  |  it  was 
no  otherwife  wrong  than  as  it  was  prohibited  by  a  pofitive 
ftatute.  It  was  a  bargain  between  Sir  Edward  Vtrnon^  and  Sir 
Arthur  Ingram^  for  a  furrender  of  the  office  of  cofferer  of  the 
faoufehold  \  on  the  furrender  of  VerncTiy  Ingram  was  appointed 
and  a  bond  given  to  account  for  the  profits.  This  was  holden 
to  be  within  the  ftatute,  becaufe  he  had  charge  of  the  king'3 

(a)  Co,L:Utz^.  a. 

mooej 
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money  to  pay  the  Jioufehold.    |n  that  cafe  the  king  was  not      I79Q« 

<disceived,   the  tranfai^ion  was  public  and  notorious,  and  ihc  ■ 

crown  was  difpofed  to  have  re-appointed  the  ofiicer  with  a  nof^     ^^Vs 

^smtii  but  the  queftion  being  referred  to  the  Chancellor. and        'v- 

twelve  Judges^  whether  the  ^ing  could  by  a  909  obflanif  givq    ^*^"'^ 

the  right  of  receiving  the  appointment  to  Jngram^  their  opintoa 

liv^s,  that  the  cafe  was  within  the  ftatute,  and  therefore  that 

Jttgram  was  difabled  froqs  taking  the  o£|ce,  and  could  not  by  a  n9^ 

^ftante  be  made  capable  of  holding  i^     In  the  cafe  of  Godolplnn 

v.Tudor^  6Mfd.  234.  which  is  filfoin  2  S^li,  a5i.(«)  which 

waf  cnentioned  in  the  argument)  the  tranfafiion  was  between  th« 

jprincipal  and  the  deputy,  and  the  agreement  was,  that  the  deputy 

executing  the  office  fliould  pay  to  the  principal,  out  of  the  profits^ 

«  certain  (urn.     The  court  there  held,  that  wher^  the  agreement 

lyas  to  pay  out  of  the  profits  a  certain  proportion  of  the  profits, 

it  was  not  within  the  ftatute ;  and  the  reafon  given  is  very  plain 

and  carries  its  own  authority  with  it,  namely,  that  the  principal 

as  intitled  to  all  the  perquifites  and  fees  of  the  office,  and  the 

deputy  to  a  recompence,  as  it  were,  on  a  quantum  meruit  iot  tho 

labour  he  has  in  the  execution  of  it.     All  che  eft'ed  tiicrefore  of 

fuch  an  agreement  is,  to  afcertain  the  (hare  whiph  the  deputy 

ibpuld  have  for  the  ei^ecution  of  the  office.    But  it  is  remarkable 

with  what  ftrifinefs  the  courts  have  holden  that  propofiuon,  and 

bow  careful  they  have  been  to  guard  agam(l  any  tr4nf4diun  that 

plight  give  any  colour  to  the  principal's  receiving  a  groU  fum  out 

pf  the  profits  of  an  office  executed  by  a  deputy.    For  in  this  cafe, 

US  it  is  reported  in  6  Mod.  the  agreement  was,  that  7u4or  (huul4 

pay  Godolpbin  200/.  a^year,  and  it  appeared  upon  record  that  the 

profits  of  (he  office  amounted  to  329/.  to;,  every  year  in  which 

it  had  been  ei^ecuted  by  Tudor ;  but  as  the  ftipulation  was  to  pay 

aoo/.  a-year  abfolMtely  without  any  reference  to  the  profits  of 

the  office,  the  court  thought  themfelves  bound  to  give  judgment 

for  the  defendant.     Now  that  was  ^  tranfadion  .perfefUy  fiir, 

the  miftake  in  dating  th^  niannpr  of  the  agreement  was  an  innom 

cent  one,  but  the  court  would  not  permit  the  plaintiff  to  recover 

on  an  agreement,  whereit  was  not  ftated  on  the  agreement  ittelf^ 

that  the  payment  (hould  be  only  of  a  portion  of  the  profits,  and 

'pot  an  abfolute  one  of  the  whote. 

Couru  of  equity  in  fetting  afide  fecurities  fuppofed   to  be 
yalid  at  law,  have  gone  by  the  fame  rule,  and  have  been  juft  a^ 

^0)  S.  C.  I  Selk,  468.    [But  fee  it  more  fully  fttcfd,  9Hl/et't  Rep,  p.  575.  «.] 

careful 


yXAAOK. 


331  CASES  IS  HILARY  TERM 

i^go.    cawM  not  to  permit,  by  any  coi>ftniAk>n,  any  breaches  to  be 
»  made  in  the  pnwifions  of  the  fiatute.     The  cafe  of  Lochter  t. 

^^^'  tfrodii  2  Chan,  taf.  48.  was  <)uoted  as  a  determinatioit,  where 
the  court  of  Chancery  held  a  loofin*  rale  with  rtfpdSt  to  giving 
a  bond  for  the  payment  of  a  certain  fum  to  the  ffiffidfmi  ap» 
peiintkig  a  deputy.  Birt  that  cafe  is,  as  moft  oF  the  others  are 
rn  the  fame  book,  grofsly  nrifreported :  no  fuch  determmattoii 
ivas  made,  and  both  the  ftate  «f  the  cafe,  and  the  ^decMion,  art 
perfeAYy  mlftaken.  I  have  a  copy  of  k  from  Lord  Hoitin^utt 
notes,  from  «rt)>ch  it  appears,  that  the  defendant  beiog  Aeriffy 
made  John  Loikntr  his  under-Jieriff,  and  the  {daintiff,  wte 
was  the  brother  of  JJm  LoebuTy  gave  a  bond  as  a  teBipomry 
ftcurtty  till  the  coouBon  iecvrtty  was  gi veo«  J$bn  gave  a  i>oii4 
in  theufaal  fom  from  an  uoder^fberiff  Jto  <his  prtnctpa],  for  per* 
foraaance  of  the  oovenaots  in 'the  indentiire;  but  die  firft  rhond 
was  not  given  tip.  Stroit  after  be  was  out  of  officearrefted -the 
plaintiff  on*it«  who  was  obliged  to  giye'batl  to  Sir /nanttf  £oitr» 
the  fucceedUig  iflxerifF  in  600  L  ;  and  to  be  relieved  was  the  olgeA 
of  the  bin.  Tlie  defendant  pleaded  a  fpecial  agreement,  that 
the  bond  was  to<fec«pe  faim  400/.  by  quarterly  payments  fiords 
nnder-^fberifF's  place.  This  the  plaintiff  denied,  and  aMb  in- 
fiifted  that  fuch  an  agreeement  was  -illegal  and  contrary  to  the 
ftattite  23  Hen.  6.  tap.  9.  The  Chancellor  being  under  doubts^ 
a  trial  was  dire^ed,  and  the  point  Tcferved.  So  that  no  opitiion 
was  given  by  him  on  the  validity  of  the  tranfadion.  The  date  of 
that  cafe  is  alfo^miftaicen  ;  it  is  ftated  in  the  report  to  have  been 
Teb.  9v  t68o,  but  it  was  in  fa£l  in  Hilary  term,  28  Car.  a.  But 
in  a  fubfequent  cafe.  Lord  Nottingham  very  plainly  intimated  what 
wouM  have  been -his  opinion,  if  the  agreement  had  been  found 
good  in  law.  That  was  the  cafe  of  (0)yfMr^9f  v.  Morris^  wfaioh 
U  in  the  fame  book  and  alfo  mifreported.  By  Lord  Noitingiam*^ 
notes  it  appearstbat-abilhop's  regiftrar  made  a  deputaiion  of  his 
office,  sendering  thereout  90  /.  por^mnstm ;  the  plaintiff  exhibited 
a  bill  for  an  account,4ind  the  defmdant  pleaded  that  it  waa  within 
the  AaUJte  oF  5.&  6  £iL  6.  and  thatt there  ought  to  be  no  accouiit. 
It  was  anfwercd,  that  this  was  only  a  referv^tion  of  part  of  the 
profits, -and  the:  principal  being  intitled  to  the  whole,  it  was  not 
illegal ;  which  (fays  Lord  Nottingham)  *^  feemed  fpecious.*'  Bttf 
lipon  looking  into  the  bill,  it  charged  an  exprefs  covenant  to  pay 
^  L  a*year,  without  reference  to  the  profits  of  the  office.    Tfat 

(«}  %  Chan,  CMf,,^%^ 
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flea  wa$  cbereforc  allowed,  and  the  btll  dirmifTed.  Thefe  cares  1^90. 
conneded,  (hewed  that  the  opinion  of  the  court  of  Chancery  at 
that  time,  in  confidering  how  far  thefe  fecurities  were  liable  to 
be  avoided  as  contrary  to  the  proviiions  of  the  (latute,  was,  that 
between  principal  and  deputy  there  might  be  a  refervation  out 
of  the  profits,  (though  Lord  Nottingham  did  not  exprefsly  fo 
determine,}  but  if  otherwife,  the  fecurity  was  clearly  bad.  In 
the  cafe  of  («)  Ltfto  v.  Law,  Lord  Tatbot  fet  afide  a  bond.  Tup- 
poiing  it  to  be  good  in  a  court  of  law,  the  confi^eration  of 
which  differed  very  iictle  from  the  prefent.  Oo  the  part  of  the 
plaintiff,  the  cafe  of  Btllan^  v.  Burrtw  was  relied  on  as  an 
futlpoiiity  jU)  ihew  that  a  court  of  equity  wili  permit  a  truft  to  be 
created  oH  an  .office,  clearly  within  the  ftatute  of  Ed^6-  and  on 
reading  that  cafe  with  attention,  I  adinit  it  is  a  determination 
fidi  to  cbe  point  for  which  my  brother  Jdair  cited  it;  and  un- 
^ubtedly  as  fuch  a  determination  it  rs  of  very  conflderable 
aytfaorlty,  both  in  refped  to  the  learning  and  the  known  inte^ 
griiy  of  Lord  Talht.  But  it  is  fit  to  be  obferved,  that  in  the 
fkmt  cafe  there  ftands  very  fiiily  delivered  the  opinion  of  Sir 
^^»/!]^ift7/i^/ to  the  contrary;  and  it  reRs  upon  an  oppodtion 
between  two  very  learned  and  upright  men.  Either  opinion  is 
probable  when  there  is  fuch  authority  for  its  fupport.  I  will  not 
eoitcr  into  the  eonfideration  of  that  cafe,  nor  is  it  necefiary  to 
give  an  opinion  here  whether  a  truft  can  in  any  inftance  bef 
created  in  fuch  an  ofice.  I  do  not  take  upon  myfelf  to  fay, 
without  other  confideration  than  the  prefent  circumftances  can 
afford,  that  there  is  no  poiBbie  cafe  ih  which  a  truft  fit  to  be 
executed  luny  not  be  created  in  offices  within  the  ftatute  of  Ed.  6. 
This  is  not  a  cafe  of  -the  execution  of  a  tnift,  the  cognizance 
of  which  is  peculiar  10  a  court  of  equity.  Perhaps  if  the  Mafter 
of  the  Roiki  bad  fixed  on  Fiarm  the  charader  of  a  truflee,  a 
OQiHt  of  law  might  not  think  itfelf  at  liberty  to  queftion  the 
autbority  of  the  determination.  But  the  whole  quedion  for  a 
court  of  iaw  to  determine  is  fimply.  Whether  there  appears  a 
good  confideratioq  on  which  an  affumpftt  can  be  fupported  ?  And 
1  am  of  opinion,  for  the  reafons  I  have  flated,  both  on  tbe 
principles  of  the  common  law,  and  becau/e  the  tranfa^lion  is  in 
defiance  of  the  ftatutes  which  have  been  made  to  ^uard  agaioft 
ertb  of  tbe  fame  nature,  that  the  confideration  of  tbe  promife 

(rf)  3  P.  IVmt,  J92. 

in 
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1790.     iti  this  cafe  is  bad,  that  confequently  it  will    not  fiippoft  ail 
affumfjit^  and  therefore  that  a  verdi£l  muft  be  entered 

For  the  defendant* 


Gar- 

rORTH 


FlAAON,. 


^^''f^^h.  COMPTON    V.   COLLINSON  (j). 

^^^d  w-  TP^^S  cafe,  which  was  feiit  out  of  Chancery  for  t^e  opihibA 

ioan  lives  a-  of  this  couft^  ftated,  that 

S^hiftLid  In  1 752  Michael  Collin fon  married  "^am  ^anafln,  add  had  iflue 

under  wxi-  by  her  the  defendant  CharUs  Stiynjbam  C^nfon  and  Marj^  ColUnfeft, 

2tion/?y  7«^  I5f  1762^  by  articles  of  reparation  between  the^fidd 

lihichhc  Michael  Collinfin  of  the  one  part^  Jam  Cellhfifi  and  CbarUs 

covenant!        t*^./,  *».i..  1  .         t  r 

that  (he  (hall  Banajtrt  her  father  of  the  fecond  part,  and  cenain  other  pertont 
^^^Vfca"  ®^  ^^^  3^>  4-*''>  ^^^  5th  parts,  after  ftating  the  agreement  tofepa^ 
fuch  eftatet  rate ;  the  faid  Michael  Collinfin  covenanted,  that  the  fiiid  Jane 
pcrfonai,^  Collinfin  Jbould  from  thenceforth  enjoy  to  her  own  ufe^  all  fuch  ejlaies 
ihaiicomcto  both  real  and  perfinal^  as  Jhould  come  to  her  during  her  coverture^ 
the  covert-  cr  that  he  Jbould  become  tntitled  unto^  in  her  rights  and  mone/mt 
me,  and  that  /^^/  ,f ,  would  join  with  the  faid  Jane^  in  levying  afine^  ^r  fuffering 
iatbenecef.  a  recovery  thereof  and  limiting  the  fame  tofuth  ufes  as  Jhe  Jbeuld 
^^rto7i-  appoint.  And  the  faid  Charles  Banaftre  thereby  covenanted^  /# 
tnitihem  to  indemnify  the  faid  Michael  Collinfin  the  hufiand^  againft  all  damages 
fte  &aiii*a^  ^^  ^xfences^  which  he  might  fujlain  on  account  of  bis  wife*s  debts 
poioti  and  contraded  fince  the  12th  day  of  June  1760,  or  which  ihould 
k^^s  having  be  thereafter  contraflcd. 

itoIdid*to  ^^Pifl  '7>  I770>  *he  faid  Charles  Banajire  died.  Upon  whofc 
her,thehuf.  death  Certain  copyhold  premifeSihcU  of  the  two  manors  of  Ryegate 
t^i^Qu^in  *"^  Banpady  defcended  to  the  faid  Jam  Collinfin,  as  the  cuf- 
tbe  fame  fomary  heir  of  her  father,  the  faid  Charles  Banaftre.  By  indenture 
UfwtiuA  of  three  parts,  made  December  12,  1770,  between  the  faid  Jane 
that  he 'wU  Collinfin  of  the  firft  part,  the  faid  Michael  CalUnfin  of  the  fecond 
i^"^f^  P^f^  *nd  the  truftecs  of  the  third  part,  after  reciting,  among 
fucheftatei  Qj^cr  things,  the  articles  of  feparation  of  the  15th  of  July  17621 
u  (be  (hall  the  faid  Michael  Collinfin  covenanted^  that  the  faid  Jam  his  wife^ 
3'«V^'  A**/  ^^Py  '^  *'^  ^wii  ufi,  all  the  real  and  perfinal  eflati  of  her 
jurrcKder  tbi  father^  as  well  as  any  other  real  efiate^  that  might  in  any  manner 
^uLi  w'th'  ^^^'  '^  *^>  during  the  coverture,  and  that  he  would  join  in  levying 
mtttikuf'  a  fine^  fujfering  a  recovery  ^  or  making  a  fur  render  of  fuch  ejlates^ 
^t^fi^AUut   and  in  limiting  thefdme,  to  fuch  ufes  as  Jhe  Jhould  apporni* 

,um  fot  thu  (^j  fV.  %  Brvwn  Re^.  Qa.  177* 
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May  16,  1 77 1,"  the  faid  Jane  Collinfin  was   admitted  to  the     1790. 
fopyiolds  held  of  the  manor  of  Banfteady  and  on  the  fame  izyjhi  • 

farrendired  them  t9  the  ufe  efber  wiU.  Caufron 

June 2%  I77i>  the  faid  Jam  was  admitted  to  the  copyholds^  Cdllik^ 
beld  of  the  manor  of  Ryegate^  and  on  the  fame  day  (he  furren- 
dercd  them  to  the  ufe  of  her  will.  July  5,  1772,  by  a  certain 
jraper  writing,  of  that  date,  purporting  to  be  the  will  of  the  faid 
Jane  Cdiinfon^  Ihe  diwfed  the  cefyholds  beld  of  both  manors^  (Mh]tQt 
to  debts,  legacies,  and  funeral  expences,  to  John  Willis  and  bis 
heirsy  and  appointed  him  executor.  July  15, 1772,  the  faid  Jam 
CoUinfon  made  an  abfolute  furrender  of  the  copyholds  held  of  the 
manor  of  Banfiead^  to  the  faid  John  Willis  emd  his  heirs  ^  and  the 
iame  day  the  {M  John  Willis  was  admitted  thereto,  and  at  the 
fame  court  the  faid  John  Willis  furrendered  the  faid  copyholds^ 
to  the  ufe  of  his  will. 

July  159  I772>  the  faid  JaHe  Cotlinfon  made  an  abfolute  fur- 
render  of  the  copyholds  held  of  the  manor  of  Ryegate^  to  the 
faid  John  Willis  and  bis  beirsy  and  the  fame  day,  the  faid  John 
Willis  was  admitted  thereto,  and  at  the  fame  court  the  faid  John 
H^iUis  furrendered  the  faid  copyholds  to  the  ufe  of  his  will. 

Michael  Collinfin^  the  bujbandof  Janoy  did  not  join  or  concur  in 
0ny  of  the  af or ef aid  furrender s  made  by  Jane  his  wife. 

July  26,  1772,  the  faid  Jane  Collinfon  by  another  writing  of 
that  date,  purporting  tobe  a  codicil  to  her  will,  after  reciting  the 
£iid  furrenders,  and  that  the  fame  were  made  in  truft,  for  fecuring 
the  payment  to  the  faid  John  Willis^  of  fuch  fums  as  he  fhould 
during  her  life  advance  for  her  ufe;  declared,  in  cafe  the  copy- 
holds fhould  not  be  fold  at  her  death,  for  tBe  purpofe  of  paying 
her  debts  ;  then  that  the  faid  John  WtUis  (hould  (land  fei fed 
thereof,  charged  with  all  fums,  which  fh'ould  be  due  from  her  ac 
her  death,  or  which  he  fhould  pay  by  her  order,  and  the  fines  and 
fees  of  admiffion  ;  jn  truft  for  himfelf,  his  heirs,  i^c. 

September  i,  1 7^1,  the  faid  Jane  Collinfon  died,  leaving  the  faid 
Michael  Collinfon  her  hufband  furviving  her,  and  Charles  Steyn'^ 
Jham  Collinfon  her  heir  at  law,  and  heir  according  to  the  cuftoms 
of  the  faid  manors  of  Banflead  and  Ryegale, 

The  queftion  was.  Whether  John  Willis  took  any  and  what 
ellate  under  the  furrenders,  will  and  codicil  of  the  faid  Jane  CoU 
Unfony  or  under  either,  and  which  of  them  ? 

This  was  argued  in  Eafier  term  laft,  by  Lawrence^  Serjt.  for 
the  plaintiff,  and  Bond  Serjc.  for  the  defendant,  and  in  Michael* 
mas  term,  by  Le  Blanc^  Scrjt.  for  the  plaintiffi  and  Adairy  Serjt. 

for 
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1790*     for  the  defendant.    Oo  the>part  of  the  p]aiottfF»  ie  was  conleodej 

•     ^  ^     that  John  Wilili  took  an  eftatc  in  fee  of  the  premifes,  aceovding 

V.        to  the  cuftom  of  the  refpeftivc  manors,  under  the  different  ftirren- 

wjk*'    ders  made  by  Jane  CMinfins  after  her  reparation  from  her  buAaiid^ 

a  feparate  maintenance  allotted  to  her,  and  after  be  had  bees 

indemnified  againft  any  debts  (be  might  contraA,  and  had  core* 

named  that  fhe  (hould  have  to  her  own  ufe  all  the  eftates  botk 

real  and  perfonat  of  her  fither,  or  that  might  defccnd  to  her 

during  the  coverture,  and  that- he  would  join  in  levying  a  fine^ 

fuilering  a  recovery,  or  making  a  furrender  of  fuch  eftates^ 

and  limiting  them  to  fuch  ufes  as  fhe  Ihould  appoint. 

The  difficulty  arifes  from  the  hufband  not  having  joined  in 
the  furrenders*  But  this  may  be  obviated  by  confidering  the 
reafon  why  in  general  it  is  neceflary  for  a  hufband  to  join  in  the 
furrender  of  copyholds  belonging  to  the  wife.  The  reafon  iff 
becaufe  he  has  an  intereft  in  the  lands  during  the  coverture^ 
which  is  not  to  be  given  up  without  his  teftifying  his  confent  1 
infomuch,  that  a  cuftom  in  a  particular  manor  for  a  wife  tafur^ 
render  her  copyholds  without  the  concurrence  of  her  hu(band^ 
has  been  holden  to  be  bad.  2  Wtlf.  i.  But  where  the  fau(band^ 
^  as  in  the  prefent  cafe,  agrees  tjiac  the  wife  (hall  difpofe  of  her 
property,  he  renounces  bis  inlereft,  and  the  difficulty  is  at  an 
end.  Cijfante  ratiottiy  cijfat  it  ipfa  kx,  Bcfidcs,  as  by  the  deed 
of  feparation  the  hu(band  was  indemnified  for  his  wife's  debts, 
there  was  a  valuable  confideration,  and  a  court  of  equity  would 
decree  a  fpecific  performance  of  an  agreement  for  a  valuable 
confideration.  By  the  common  law,  the  wife  lofes  all  power  of 
feparately  difpofing  of  her  property ;  the  hufband  has  an  abfolute 
right  to  ail  her  perfanalty,  and  a  qualified  one,  during  her  lifei 
to  her  real  eftates.  If  (he  could  either  fue  or  be  fued,  (be  might 
be  taken  in  execution,  and  the  hufband  deprived  of  his  right 
over  her  pcrfon.  The  incapacity  of  an  infant^^ifes  from  a  want 
of  (kill  and  judgment,  but  that  of  a  feme  covert  from  want  of 
property,  and  becaufe  (he  is  fuppofed  to  ad  under  the  controul 
of  her  huft>and.  There  are  many  cafes,  indeed,  where  the  fur- 
render of  the  wife's  copyhold  made  by  her  and  her  hufband  is' 
holden  to  be  good,  by  the  cufloms  of  particular  manors  x  but 
in  thofe  cafes,  both  the  hufband  is  a  party  on  account  of  hit 
intereft,  and  fhe  examined  feparately  as  to  her  confent.  The 
authorities  of  Dyer^  363.  b.  Moor^  123.  Cro.  Eliz.  717,  Uii. 
Mif.  274.  %nd  a  IJ^/f.  i.  (hew>  that  a  euftom  for  a  fciM  covert* 

to 
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to  furrender  and  devife  with  the  confent  of  her  hufband,  is  good.     1790. 
The  criteria  (by  which  a   cuftom  of  this  fort  has  been  hoMen  T!  " 

reafonabic  or  not)  to  be  colle<£led  from  ihefc  cafes,  are,  the  huf-  v, 
band's  joining  to  (hew  his  confent,  and  the  feparate  cxamiiiatioa  ^Jj^'*^' 
of  the  wife,  to  prove  that  ftie  does  not  adl  under  the  hufband's 
controul.  In  Cokes  Entries^  576.  fuch  a  furrender  is  pleaded 
without  a  fpecial  cuflom  to  warrant  it,  and  no  objeciion  made. 
Cut  as  the  principal  thing  to  be  attended  to  is  the  hufband's  con- 
fent in  thefe  circumftances,  in  order  that  his  intercft  may  be 
prcfervcd,  fo  there  are  other  cafes,  where  the  hufband  having  no 
particular  intereft,  the  wife  may  convey  without  his  afltcit.  As 
in  Daniel  v.Uhley^  Sir  William  Jones^  137.  where  feofFujent  and 
livery  were  made  by  a  married  woman,  of  an  eftjie  given  her  by 
a  former  hufband,  without  the  fecond  hufband  joining.  So  in 
Bro,  Abr,  tit,  Cui  in  Vita^  pL  16.  where  it  was  holden  that  a  mar- 
ried woman  might  convey  without  her  hufband*s  concurrence, 
an  cflate  given  to  her  on  condition  to  fell. 

The  queflion  then  is.  Whether  in  the  prefent  cafe,  the  wife 
was  not  to  be  confidercd  as  a  feme  fole?  Her  hufband  and  fhe 
were  feparaled  by  mutual  confent,  he  was  difcharged  from  her 
debts,  and  had  exprefsly,  by  his  own  a£^,  given  up  his  interefl  in 
her  property  when  he  covenanted  that  fhe  fhould  difpofe  of  it, 
and  had  confirmed  her  in  the  pofTeffion  of  it  after  the  defcent 
from  her  father.  Although  it  is  a  general  rule  of  law  that  a 
married  woman  can  neither  fue  nor  be  fued  without  her  hufband, 
yet  there  are  many  exceptions  to  this  rule,  as  where  the  hufband 
was  an  exile  or  had  abjured  the  realm,  in  which  cafes  (he  might 
defend  a  p'ca  of  land  as  a  feme  fole.  Co.  LitU  132.  b.  Bro.  jibr. 
tit.  Bar.  £>  Feme,  pi  66.  and  in  2  Vern,  104.  it  was  holden  that 
the  wife  of  a  man  banifhed  for  life,  might  in  all  things  aft  as  a 
feme  fole  and  make  a  will.  So  alfo  in  Deerly  v.  The  Duchefs 
of  Mazarine^  Salk.  116.  the  wife  of  an  alien  enemy  was  fued 
on  a  contraft  as  if  (hcLhad  been  fmgle.  The  fame  principle  was 
laid  down  by  Mr.  Juftice  Yates  2it  Carlijle^  where  he  held  that  the 
wife  of  a  man  tranfported  might  be  fued  alone.  Sparrow  v.  Car^ 
ruthers,  cited  2  Blac.  1197.  So  alfo,  according  to  the  more 
modern  authorities,  where  by  a  deed  of  fcparation  the  hufband 
covenants  with  truflces  to  renounce  all  his  intcreft  in  the  property 
of  his  wife,  and  is  indemnified  from  her  contracts,  fhe  is  con- 
fidered  as  a  feme  fole.  She  is  put  in  the  fame  fituation  as  by 
the  old  law  (he  would  be  if  her  hufband   were  an  exile  or  had 

Vol.  I.  Z  abjuicd 
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1790.  objured  the  realm.  -The  hufband  is  confidered  as  having  re« 
nounced  all  his  marital  rights,  i  Byrr.  54.2.  This  dodrine  is 
fully  eftablifhcd  by  the  cafes  of  [a)  Ringjieadv*  Lady  Uinefi^ 
CoLLiK-  rough  (A),  Barwell  v.  Brooks^  and  Corbtt  v.  Poelnitx^  i  Term  Rip. 
B.  R,  5.  Then  what  has  the  wife  done  in  thi»  cafe  ?  Being  fole 
tenant  of  copyhold  lands  to  which  the  hufband  has  expre/sly  given 
up  all  his  claim,  (which  would  otherwife  be  the  only  material 
obftacle,}  and  having  the  whole  power  over  them,  (he  exerts  that 
power  by  furrendering  them  to  ^he  lord,  under  which  furrender 
the  plaintiff  claims,  who  is  thereprefentative  of  TVUlis. 

On  the  part  of  the  defendant,  it  was  argued,  that  as  the 
*  hufband  did  not  join  in  the  furrcnders  they  were  bad,  and  the 
defcenC  to  the  heir  at  Lw  muft  take  efFcct.  This  was  an  exe- 
cutory tontraA  on  the  part  of  the  huiband,  which  (hews  on  the 
face  of  it  that  the  wife  could  not  convey  alone ;  for  if  (he  could, 
it  would  be  unnecefl'ary  for  him  to  covenant  that  he  would  join* 
But  the  heir  at  law  h  not  to  be  dif:r:heritcd  by  an  executory 
contraA.  The  qucftion  i<5,  Whether  any  legal  eftate  paflcd  by 
the  furrenders  ?  As  the  cafe  was  fent  from  a  court  of  equity  for 
the  opinion  of  a  court  of  lav/,  all  cquitaole  confidcratlons  muft 
be  laid  afide.  W Peacock  v.  A'lonk  [c)y  Lord  Hardwicke^  after 
noticing  the  diftinciion  between  real  and  perfonal  property, 
exprefsly  determined,  that  where  the  hufband  did  not  concur, 
the  conveyance  by  the  wife  of  a  real  eftate  (hould  not  operate  to 
deprive  the  heir.  It  is  alfo  to  be  ohferved  in  this  cafe  that  no 
fpecial  cuftom  of  the  manors  is  flated  to  warrant  the  furrenders 
by  the  wife  alone,  nor  that  (he  was  feparatcly  examined  by  the 
fteward  according  to  the  general  law  of  copyholds.  But  the  law 
is,  that  a  feme  covert  cannot  convey  a  real  eftate  without  the 
concurrence  of  her  hufband.  Though  in  the  cafes  mentioned 
by  Lord  Coke^  Co*  Litt.  132.  b.  a  feme  covert  was  permiued  to 
fue  for  and  recover  lands,  yet  it  by  no  means  follows  that  (he  can 
di(pofe  of  them.  By  the  antient  common  law  a  feme  covert  could 
not,  even  by  joining  with  her  hufband  in  any  conveyance  whatever^ 
bar  herfelf  or  tbofe  claiming  under  her,  of  her  own  eftate.  The 
principle  upon  which  in  procefs  of  time  (he  was  allowed  to  alie- 
jiate  by  fine  was,  that  a  fine  being  the  compromife  of  an  adver(ary 

(a)  S,  R,  //!/.  s|  Ge§,  3.  reported  in  Ctokit  Bankrupt  Law,  laft  edit*  3a* 
{b)  B.  R.  Hii,  24  Gm.  3.  C^cke^i  Bankrupt  Law,  iaft  edit^  36. 
(c)  2  y'tne/t  190* 
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fiiif,  and  the  concord  being  deemed  to  htve  the  fame  effcft  as  a     ijgo. 
judgment  in  a  real  aftion,  the  woman  being  tenant  of  the  land, 
and  brought  before  the  court  with  her  hufband,  was  bound  '  by 
that  compromrfe,  which  was  as  effectual  as  a  judgment.    The  firft    Colliit. 
mention  of  the  examination  of  a  married  woman  joining  in  a  fine, 
is  in  the JIat.  di  modo  levandi fims^  i8  Ed.  i.  Ji,  4.  the  equity' of 
which  was  afterwards  extended  to  recoveries,  Mary  Portington*% 
cafe,   10  Co,  43.  a.  But  a  recovery  cannot  befuiFered  by  a  iparried 
woman  (o  as  to  bind  her  without  her  huflband.     Shep,  Touch*  41* 
Where  indeed  the  wife  alone  levies  a  fine,  and  the  hufband  doet 
not  avoid   ir,    the  wife  is  eftopped  after    his   death,    and    her 
heirs    are   concluded    by   the   eftoppel.    Ship.  Touch.  14.    Pol- 
lexfifij  24.     But  it  does  not  follow  that  (he  can  convey  alone 
in  other  circum Ranees.     The  jus  poJfeJftonU  is  in  the  hufl>and> 
the  jus  propriitatis  only  in  her.     She  has  not  fuch  a  quantity  of 
eftate  as  the  law  requires  to  make  a  conveyance.     The  cafes 
cited  on  the  part  of  the  p!aintifF,  fhew  that  there  are  certain 
exceptions  to  the  general  rule  of  law,  but  unlefs  the  prefenC 
cafe  can  be  brought  within  ihofe  exceptions,  the  rule  of  lav 
muft  have  its  courfe.     But   in  truth  none  of  thofe  cafes  are 
applicable.     In  the  old  authorities  cited  from  Co,  LiU  232.  b% 
the  hufband  was  either  exiled,  or  had  abjured  the  realm.     In 
the  cafe  of  Deerly  v.  the  DuUhe/s  of  Mazarine^  the  hufband  was 
an  ali^n  enemy  :  in  2  Fern,  104.  he  was  banifhed  by  a£t  of  Par- 
liament.    In  all  thofe  cafes  the  hufband  was  under  an  incapa- 
city to  fue.     But  in   the  prefent  cafe,  he  was  not  only  under 
fio  incapacity,  but  had  exprefsly  covenanted  to  join  in  a  con- 
veyance.    As  to  the  more  modern  cafes  of  Ring/lead  v.  Lady 
Lane/borough <,  Barwell  v.  Brooh^  and   Corbet  v.  Poelnitx^  many 
able  lawyers  have  been  furprifed  at  the  extent  of  the  doSrines 
laid  down  in  them.     But  whether  thofe  cafes  be  good  law  or 
not,  they  only  concern  perfonal  property.     The  rules  which 
govern  real  property  are  of  a  different  nature.     As  the  hufband 
has  an  abfolute  right  to  his  wife's  perfonal  property,  he  may 
renounce  it  without  injuring  any  one :  but  having  no  more 
than  a  qualified  right  to  her  real  eflates,  he  cannot  join  to  dif« 
inherit  the   heir,  unlefs  certain  prefcribed  ceremonies  be  per- 
formed.    As  to  the  cafe  of  Daniel  v.  JJbley^  there  the  wife  afted 
under  a  power  of  appointment,  the  cftate  was  given  to  her  on 
condition  :  if  fhe  had  not  made  any  appoiotmenty  the  elder  fon 
would  have  taken  the  eftate  by  defcent  $  as  it  was,  the  fecond 
fon  took  it,  by  the  father's  will,  through  the  medium  of  the 
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1790.  mother's  appointment.  The  cafes  cited  from  Dyer^  Mcere^ 
Cro.  Eiiz.  and  Litt,  Rep.  prove  only,  that  a  cuftom,  for  a  mar- 
ried woman  to  furrcnder  and  devife  with   the  junction  of  her 

Collin-  hufband*  is  good  ;  but  they  do  not  (hew  that  fuch  a  furrcnder 
or  devife  would  be  good  without  the  hulband  joining ;  and 
here  it  is.e^prefsly  ftatcd  that  he  did  not  join.  In  thofc  cafes, 
the  quef^ion  was  as  to  the  validity  of  a  cuAom  for  a  feme  covert 
to  furrender ;  there  was  no  doubt  refpefiing  the  general  rule  of 
law  :  the  queOion  indeed  of  itfelf  imports,  that  without  a  cuf- 
tom  the  furrender  wo,uld  not  be  good.  The  paflagc  in  Coii*s 
Entries  proves  no  more  than  that  a  fpccial  cuftom  for  a  mar- 
ried ^oman  to  furrender  need  not  be  Aated  on  the  record : 
but  it  does  not  follow  from  thence  that  her  furrender  would  be 
valid  without  fuch  a  cuflom.  Yet  it  was  faid,  that  in  this  cafe 
the  hufband  had  done  what  was  tantamount  to  joining  tn  the 
furrender  by  aflcnting  in  the  deed  of  feparation,  to  the  wife's 
fole  difpofltion  of  her  property  ;  but  the  law  adapts  the  mode 
of  aflent  to  the  aft  to  be  done ;  the  furrender  could  not  be  com- 
plete without  the  hufband  aSually  joining.  Taylor  v.  Phillips^ 
1  Vez,  229. 

Cur.  vult  advif* 

On  this  day,  the  judgment  of  the  court  was  thus  given  by 
Lord  Loughborough. — The  queftion  in  this  cafe  is,  Whe- 
ther John  IVillis  took  any,  and  what  eflate  under  the  furren- 
ders,  will,  and  codicil  of  Jane  Collinfonj  or  under  either,  and 
which  of  them  ?  The  fubjedl  of  difpute  being  copyhold  lands, 
it  is  evident  that  unlefs  the  furrenders  be  valid,  no  eftate  can  pafs 
at  law.  No  fpecial  cuflom  is  flated,  and  therefore  the  furren- 
ders mud  be  judged  of  by  the  general  law  of  copyhold  eftates. 
The  feveral  furrenders,  on  the  face  of  them,  are  the  furrenders  of 
Jane  CoUinfon  as  a  feme  fole  :  for  it  is  not  ftated  that  (he  was 
privately  examined,  nor  is  any  notice  taken  of  her  being  a  feme 
covert,  nor  is  there  any  aflent,  or  evidence  of  aflent  on  the  part  of 
the  hufband  accompanying  the  furrenders.  She  is  flated  by  the 
cafe,  to  have  been  in  truth  the  wife  of  Michael  CoUinfon^  feparated 
from  him,  firfl,  by  articles  renouncing  all  his  right  to  what« 
ever  eftates,  real  or  perfonal,  might  come  to  her  during  the 
coverture  ;  and  feccndly,  by  deed  after  the  copyhold  eflatei 
had  dcfcended  to  her,  covenanting  that  fhe  fhould  enjoy  the 
fame  to  her  own  ufe ;  and  that  he  would  join  in  making  a  fur- 
render of  fuch  efhtes,  and  in  limiting  them  to  fuch  ufes  zs  fhc 
9  fhould 
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Ibould  appoint.     By  force  of  thefe  articles,  and  of  this  deed, 
all  the  right  of  the  hufband    is  barred.     The  qucftion  therefore 
jjj^  Whether  the  furrenders  of  Jane  Collinfon^  her  hufband  not  '^'owrToii 
having  joined,  (hall  bar  her  heir  ?    There  are  two  diftinS  fur-    CotTiif. 
renders  of  each  copyhold  :  the  firft  made  May  26  and  June  3,        •••'' 
1771,  to  the  ufe  of  her  will ;  the  fecond  July  14  and  15,  1772, 
abfolute  furrenders  to  John  If^lUsy  on  which  he  was  admitted, 
and  which  he  on  the  fanfe*day  furrendcrcd  to  the  ufe  of  his 
will.     If  Jane  CoiUnfon  had  a  full  power  to  make  a  valid  fur- 
render,  the  laft  furrenders  have  paflcd  all  her  eftatc  at  law  to 
her   furrenderee.      Thefe   furrenders   took   effcft   immediately, 
(he  could  not  herfelf  have  avoided  them,  nor  could  the  hufband 
againft  his  own  covenant.     If  fhe  had  jued  jointly  with  her  huf-        -sv 
band  to  avoid  them,  it  would  have  been   incongruous  to  have    -•  '  * 
alleged  as  a  6tit^  in  the  furrender,  the  omifEon  of  that  which 
the   hufband   had  covenanted  to  do,  and  which  it  was  in  her 
power  to  procure ;  and  if  fhe  had  fued  as  a  feme  fole  againft  her 
own  furrender,  it  would  have  been  ftill  more  prepoflerous.     If 
therefore  Jane  Collinfon  could  not  have  avoided  thefe  furrenders, 
it  is  difficult  to  conceive  how  her  heir  fbould  be  in  a  better 
condition  with  refpeA  to  an  abfolute  furrender  binding  upon 
her,  whatever  claim  he  might  have  againft  a  furrender  to  the 
ufe  of  her  will.     It  cannot  be  more  neceflary  that  the  hufband 
fliould   join    with   his  wife  in  the  furrender  of  her  copyhold, 
than  in  levying  a  fine  of  her  freehold  eftates.     But  it  has  been 
fettled  ever  fince  the  cafe  in  the  17  Ed.  3.  {a)^  that  if  a  fine 
be  levied  by  a  feme  covert  without  her   hufband,  it   (hall   bind 
her  and  her  heirs,  if  it  be   not  avoided  by  the  hufband  ;  and 
both  {b)  Rolle  and  Comyns   feem  to  intimate,  that  the  law  would 
be  the  fame  as  to  a  recovery.     Had  the  prefcnt  cafe  been  of  a  free- 
hold eftate  conveyed  by  the  wife  by  fine,  without  her  hufband, 
it  would  clearly  have  bound  her  heirs,  and  the  hufband  being 
eftopped  by  his  deed,  the  eftatc  of  the  conufce  would  have  been 
indefeafible  at  law.     The  modes  of  conveying  freehold  and  copy* 
hold  eftates  are  dilFerent,  but  there  is  furely  a  fair  argument 
from  analogy,  that  a  copyhold  eftate '  tranfmiftible    under   the 
fame  circumftances  as  a  freehold,  fhould  be  governed  by  the  fame 
rules.     Both  are  public  conveyances,  and  from  the  nature  of 
copyholds,  there  is  more  reafon  to  fupport  the  furrender  of  a 
feme  covert,  where  the  intereft  of  the  hufband  is  not  afFeded 

{a)  Tear  B.ok,  17  EJ,  3.   c a  &  78.  17  Afli.  pi.  17.  Br9.  Abr,  tit.  Fi««i,  pi.  75* 
(^)  I  R^.  Mr,  346.  /.  50.  Com,  Dif.  tit.  Bar.UFmt^  ^P  1.) 
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1790.     '>y  iN  thin  there  is  to  make  a  fine  cfFcflutl  without  his  joining* 
Of  a  freehold  eftate  the  hufband  is  fiifed  in  right  of  his  wife,  of 


CoMFToM  •  ji  copyhold  he  has  a  mere  poffeffian.     He  is  not  admitted  in  h^ 
CoLMir.    right;  (be  is  the  adual  tenant;  and  when  a  copyhold  defcendf 
•**'      to  a  married  woman,  the  new  grant  of* the  lord  is  to  her,  and 
not  10  the  hufband.     In  oppofition  to  this  reafoning,  two  cafes 
were  cited   at  the  bar,  which  were  fuppofitd  to  have  denied 
the  application  of  any  argument  drawn  from  the  cafe  of  a  fine, 
to  the  validity  of  a  furrender  ;  and  to  have  afler ted  the  abfoiute 
nullity  of  a  furrender  by  a  feme  covert,  without  the  concur- 
rence of  her   hufband*     The  firft  of  thcfe  cafes  is  TJiyAr  v. 
PbllipSj  I  Vi%.  229.     Now  all  that  can  be  inferred  from  that 
report  of  Lord  Hardwukt\  opinion  is,  that  if  the  faA  had  been 
.    fully  before  him,  he  would  have  made  a  cafe  for  the  opinion  of  a 
court  of  law  upon'this  very  queftion,  Whether  a  furrender  by  a 
£eme  covert  without  her  hufband's  joining,  but  with  his  aflcnt, 
was  an  eflfedual  furrender  ?    But  as  there  was  fome  real'on  to  fup- 
pofe  there  might  be  a  fpecial  cuftom  to  warrant  that  furrender^ 
be  direSed  a  trial.     It  is  evident  then,  that  Lord  Hardwieii 
was  of  opinion,  that  a  cuftom  for  a  feme  covert  to  furrender 
without  her  hufband  joining,   might  be  a   good   cuftom,  for 
other  wife  the  trial  would  have  been  idle,  and  be  would  have 
directed  at  once  a  cafe  for  the  opinion  of  the  judges.     This  ob» 
fervation  will  alfo  materially  apply  to  the  next  cafe,  which    is 
Stipbens  v.  Tyrrell^  2  IVilf.  1.  where  according  to  the  report, 
the  court  of  Common  Pieas  held,  that  a  cuftom   for  a  feme 
covert  to  furrender  without  htr  huft^and's  joining  is  contrary  to 
law  and  bad*     In  this  cafe  it  is  faid,  that  the  Chief  Juftice  ob- 
ferved,  that  it  was  not  ftated  whether  the  hufband  was  to  con- 
fent  though  be  did   not  join,  and  therefore  it  muft  be  taken 
to  be  without  hi«  confenc.     Now  the  natural  inference  from 
thence  is,  that  the   confent  of  the   hufband,    though  he   did 
not  join,    would    have    made   the    furrender   efFcdiual.     The 
Chief   Juftice   there   cenfures    am   inaccuracy   in    2   Danvtrf 
JbridgmgnU  430.  pL  10.  cited  in  fupport  of   the  cuftom,  and 
the  remark  is  jufl*     But  when  one  looks  into  the  cafes  referred 
to  in  Danvirsj  it  is  evident  that  they  furnifh  an  authority  in 
fupport  of  a  furrender  without  the  huft)and's  joining  in  the  a& 
of  the  furrender.     The  firft  is  an  anoiy  mous  cafe  in  Moor$y  i  ij* 
where  a  cuftom  for  a  married  woman  to  devife  her  copyhold 
lands,  with  the  afl'cnt  of  her  hufband,  was  holden  to  be  good* 
The  next  aie  3  Lion.  8i.  Godb.  14.  &  143.  and  2  Brtwnl.  218. 
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which  all  treat  of  the  fame  cafe,  viz.  SkipwitV^  cafe.     There     1790. 
were  two  parts  of  the  cuftom  alleged  in  that  cafe;  the  one,    ^^^^      " 
that  a  married  woman  might  devife;  the  other,  that  fhe  might 
furrender  in  the  prefence  of  the  fteward  and  fix  of  the  tenants. 
The  ftate  of  the  cafe  in  Leonard  (hews  that  the  will  was  made 
in  favour  of  the  hufband,  in  the  prefence  of  the  ftcward  and  fii? 
of  the  tenants,  and  at  the  vnpii  court  the  furrender  to  the  ufe  o* 
the  will   was  alfo  in  the  |5refence  of  the  fteward  and  fix  of  the 
tenants.     The  cuftom  feems  to  have  been  holden  good  in  fub- 
ftance,  and   tt  is  probable  that  it  was  fo  from   the  citation  in 
(a)  2  BrcwnL  218.     This  is  therefore  an  authority  that  a  fur- 
render without  the  hufband's  joining,  though  certainly  in  a  cafe 
where  his  aflint  might  be  prefumed,  is  good.     The  reafoning 
of  the  Chief  Jufticc,  according  to  WilforC%  report,  proceeds  upon 
a  fuppofition  that  the  cuftom  ftated  excludes  the  hufband  en- 
tirely, becaufe   it  does  not  exprefsly  require  his  confent,  and 
that  it  would  therefore  enable  the  feme  covert  to  difpofc  of  her 
eftate  againft  his  confent.     But  this  is  by  no  means  a  neceflary 
<onclufion.     A  furrender  without  the  hufl}and  may  be  a  good 
difpofition  againft  all  biit  him,  and  his  right  to  ivoid  it  is  not  in« 
confident  with  fuch  a  cuftom.     The  reafons,  therefore,  on  which 
the  cuftom  in  Wtlfon  is  condemned,  do  not  appear  quite  fatif* 
faQory ;  and  it  has  always  appeared  to  me'  fomewhat  arbitrary  to 
condemn  a  cuftom  becaufe  it  is  not  conformable  to  the  general 
law  and  policy  of  the  nation.     That  eftates  fliould  be  holden  in 
fome  manors  by  an  heirefs  independent  of  her  hufl>and,  is  not 
more  fingular  than  in  others  that  the  eftate  fliould  veft  abfolutely 
in  the  hufband  by  the  intermarriage,  which  is  the  cafe  in  foiiie 
manors  in  Wejimorland,     This  cafe  then  goes  no  further  than  an 
Opinion  that  a  furrender,  in  which  the  hufband  neither  joins  nor 
aflents,  cannot  be  good  ^  but  if  tha(  opinion  were  well  founded, 
it  would  not  affed  the  prcfcnt  cafe.    In  both  Veztyh  Wtlfon^  the 
obfervation  made  on  the  analogy  of  a  fine  is,  that  it  works  by 
eftoppeh     In   the  cafe  in  Vezej^    Lord  Hardwich  is  fpeaking 
of  the  fine  of  a  tenant  in  tail,  where  no  intereft  pafles,  which 
he  fays,    will  be  good  againft  the  heir  by  eftoppel,  and  the 
phrafe  is  there  corredly  ufed.     But  as  to  a  feme  covert  levying  a 
fine,  where  it  conveys  an  intereft  it  fhall  bind  her  and  her  heirs,  if 
the  huft)and  does  not  enter  and  avoid  it,  becaufe,  fays  Lord  Cekif 
the  wu  ixamittid  and  has  power  over  the  land.  loRep.j^^.a.  The 
fine  there  pafles  the  eftate,  and  when  it  is  faid  that  (he  is  ^ftop* 

fa)  It  13  there  cited  arguendoy  by  the  oatnc  of  Shig't  cafe. 
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1700.      ped  by  It,  the  exprcflion  is  ufcd    in  the  fame  loofe  manner  at 
when  it  is  applied  to  any  other  perfon  c(»r»tendlng  in  oppofition 


Com f TON    to  his  own  deed,  by  which  he  has  paflcd  away  the  intereft  and 

CoLiiK-    cflatc  which  he  would  claioi. 
*®***»  It  was  objcfled  in  the  argument,  that  no  cuftcm  is  dated  in 

the  cafe,  and  that  a  furrender  by  a  feme  covert  even  with  the 
hufband's  joining,  can  in  no  cafe  be  good  but  by  the  particular 
cuftom  of  a  manor.  No  authority  was  cited  for  this  pofition, 
but  it  was  argued  that  from  the  feveral  cafes,  viz.  Dyer^  363.  L 
Cro,  E/iz.  717.  and  Liti.  Rep.  274.,  (in  which  the  validity  of  ai 
cuftom  for  a  feme  covert  being  feparately  examined,  and  her  huf- 
band  joining  to  make  a  furrender,  is  affirmed,)  it  was  ftrongly 
implied  that  fuch  a  furrender  would  not  be  good  by  the  general 
law  of  copyholds.  This  objection  rcfts  on  a  fuppofed  defeS  in 
the  (latement  of  the  cafe.  But  the  court  will  intend  that  the 
furrender  by  the  wife  feparately  examined  with  the  hulband  join- 
ing, would  have  been  good.  The  cafe  could  not  otherwife  have 
been  made,  and  even  if  the  argument  had  been  upon  a  fpecial 
Verdict,  the  objection  would  not  prevail.  For  it  would  be  coH'* 
trary  both  to  law  and  reafon,  that  the  copyhold  of  a  woman 
ihoulJ  become  unalienable  by  her  marriage,  and  it  is  againft  th^ 
nature  of  copyhold  edates  that  they  A)ould  not  be  furrendered 
back  to  the  lord,  by  the  aJi  of  all  the  perfons  having  any  iotercft 
in  them,  and  having  a  difpofing  power. 

Lord  Coke  fays,  **  This  is  the  general  cuftom  of  the  realm, 
•*  that  every  copyholder  may  furrender  in  court,  and  need  not  tQ 
«*  allege  any  cuftom  therefore."  Co.  Liti,  59.  a.  j  and  in  Combg^ 
C2i(CigRep.  j^.  it  is  bolden  to  be  a  neceflary  confequence  of 
this,  that  every  copyholder  may  furrender  by  attorney  as  a  thing 
incident  by  the  common  law  i  and  in  the  pleadings  of  that  very 
cafe,  a  furrender  by  a  feme  covert  and  her  hufoind  is  pleaded 
without  any  cuftom  being  alleged.  Co.  Entries^  576.  The 
cafes  which  are  faid  to  aiFord  a  negative  implication,  that  with- 
out a  cuftom,  the  furrender  by  a  huft^and  and  wife  of  the  copy* 
bold  of  the  wife  would  not  be  good,  cannot  be  fo  conftrued.  The 
cafe  in  Dyrr,  363.  b.  arofe  upon  a  queftion,  W  hether  a  cuftom  ia 
the  viil  of  Denbigh^  that  a  feme  covert  with  her  huft)<ind,  by  fur- 
render «nd  examination  in  court  might  alien  her  land  ?  was  taken 
^way  by  the  flatutc  of  ff^alesj  27  Hen.  8.  c.  26.  and  the  opinion  of 
Dyer  iy  JP'ray  was,  that  fuch  cuitoro  was  not  abrogated,  bccaufe 
it  was  reafonable  and  agreeable  to  the  cuftom  of  England  fof 
the  afliirance  of  purcbafers.    The  cafe  in  Cro.  Eliz.  717.  ftate^ 

a  quef) 
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aqueftion,  Whether  the  examination  of  a  feme  covert  out  of     1790. 
court  by  two  tenants  be  good,  without  a  fpecial  cuftom  ;  and  it  is 
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holden  that  it  is  not,  becaufe  it  is  a  judicial  act  more  proper  to         v. 
be  done  in  court ;  admitting  at  the  fame  time  that  a  furrender  on    ^°,"^"*" 
a  fole  examination  in  court  would  bind  her  by  the  cuftamy  i.  ^.  by 
the  gtneralcMi^om  \  for  though  the  ftate  of  the  fa£ks  does  not 
appear  by  the  report,  it  is  fairly  to  be  colleded,  that  no  fpecial 
cudomforafeme  covert  to  furrender  in  court  was  given  in  evi« 
dence.     The  fhort  note  in  LiiU  Rep.  274.  feems  more  to  favour 
the  argument  than  the  two  preceding  cafes,  which  attentively 
confidered  rather  maice  againft  it.     But  it  may  eafily  be  difcovered 
why  in  the  cafe  of  Littleton  the  defendant  chofe  to  allege  a  cuf- 
tom  rather  than  to  rely  on  the  general  law.     He  makes  ufe  of 
term<^  much  more  extenfive  than  the  general  law ;  he  pleads  a 
cuf^om  that  qualibet  famina  vtro co-operta^  [including  infants^)  may 
furrender:  the  plaintiff  replies  that  every  woman  of  full  age  may 
furrender  without  traverling  the  cuftom  that  qualibet  famina^  &fr. 
and  the  court  holds  the  replication  bad,  for  he  ought  to  have 
traverfed  the  cuftom  alleged  by  the  defendant.     It  might  be  a 
queftion.  Whether  by  fpecial  cuftom,  a  feme  covert  infant  could 
not  furrender,  though  it  is  contrary  to  the  general  law  ?  and 
therefore  it  is  pleaded  that  every  feme  covert  may  furrender :  but 
fuch  a  cafe  affords  no  inference  that  it  was  necefl!ary  to  allege  a 
cuftom  for  the  general  pofition  that  a  feme  covert  with  her  huf- 
band  might  furrender. 

For  thefe  rcafon*,  this  objection  ought  not  to  prevail  even  fo 
far  as  to  induce  ihe  court  to  defire  aiuller  ftate  of  the  cafe; 
which  would  be  the  only  tfFeft  it  coii)^£ftiye ;  for  the  cuftoms  of 
moft  manors  being  confonant  to  this  general  law,  there  is  little 
doubt  but  fuch  a  cuftom  might  be  truly  ftatedin  any  cafe,  where 
it  were  neccflary  ihat  it  fliouM  be  particularly  alleged. 

The  general  ohjeftion  to  the  validity  of  the  furrcnders,  viz. 
that  by  the  common  law  a  feme  covert  is  incapable  of  difpofing 
of  her  lands  without  the  concurrence  of  her  huflsand,  has  been 
in  part  already  confidered  ;  but  it  may  be  fit  to  examine  this  pofi- 
tion more  particularly.  It  certainly  is,  generally  fpeaking,  a  true 
one,  though  perhaps  not  quite  corredlly  exprefled  ;  for  a  feme 
covert  has  no  power  to  convey  with  her  huft)and  except  by  fine 
or  recovery.  It  would  be  more  accurate  to  ftate  the  law  to  be, 
that  a  married  woman  can  make  no  conveyance  of  her  lands  ex- 
cept by  fine  or  recovery,  and  that  a  fine  levied  by  her  alone  is 
(^voidable  only  by  her  huft)and.    It  is  equally  a  general  rule  of 
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I  jgo*     law,  that  a  feme  covert  cannot  fue  or  be  fued  without  her  hufband^ 
■  and  that  fhe  can  make  no  contraft  to  bind  hcrfelf.    Thefe  rules 

CoMPTON  3j.g  cftablifhed  on  the  principle  (partly  religious,  and  partly  poli* 
Collin-  tical,)  that  (he  has  entered  into  an  indiflbluble  engagement,  hj 
^^^*  which  (he  is  placed  under  the  power  and  protection  of  her  buf- 
band,  given  up  to  him  all  perfcna)  property  in  her  adual  pofleffion^ 
and  the  right  to  receive  ail  fuch  as  may  be  reduced  into  pofleffion. 
To  thefe  general  rules  there  have  been,  in  the  procefs  of  the  law, 
various  exceptions  allowed,  where  the  principle  of  the  rules  could 
not  be  applied  to  the  circumHances  of  the  cafe.  In  the  cafe  men- 
tioned in  Co,  Litt.  132.  b.  and  ftatcd  at  large  in  Ryley  Plac.Parliam. 
19  Ed.  I.  p.  66.  the  h»i(band  having  abjured  the  realm  for  felony, 
the  wife  was  permitted  to  fue  and  had  judgment  to  recover  feifin 
of  an  eftate,  of  which  (he  was  jointly  enfeofTed  with  her  huf- 
band  for  life,  againft  the  lord,  who  after  fatisfadion  made  to  the 
king  for  the  year,  day^  and  wade,  claimed  to  have  the  land  by 
efcheat.  In  the  31  Ed>  i.  it  was  holden,  that  the  wife  of  one  who 
had  abjured  the  realm  could  make  a  feoffment  by  deed  with  war* 
ranty  of  her  land,  and  fhould  be  bound  by  it.  Fitz.  Ahr.  Cut  in 
Vita^  pL  31.  In  the  (tf)  10  Ed.  3.  a  quart  impedit  was  brought 
for  the  King  againft  the  Lady  MaUravers\  (he  pleaded  coverture, 
and  upon  the  replication  for  the  king,  that  her  hufband  was  ex« 
iled  for  a  certain  caufe,  (he  was  ruled  to  anfwer.  In  the  {h) 
I  Hen.  4.  the  fame  point  was  determined  in  the  cafe  of  the  Lady 
Bellknapy  whofe  plea  of  coverture  was  over-ruled  on  a  replication, 
that  her  hufband  was  exiled  \  and  in  the  following  year,'  ad  of 
Hen.  4*  the  fame  lady  fued  in  her  own  name,  and  her  fuit  wat 
allowed.  Lord  Coke  doAbj^t  take  notice  of  a  circumftance  men« 
tioned  in  the  Year  Book  {c)  and  in  {d)  Brookes  Jbridgmeni^  that 
fomv  of  the  juftices  faid,  (he  fued  as  farmer  of  the  king ;  which 
fcems  to  flrengthen  the  authority,  for  ft  (hews  that  during  the  exile 
of  the  hufband  fhe  adled  as  a  feme  fole,  holding  an  intereft  under  a 
grant  from  the  king,  by  which  (he  might  both  fue  and  be  fued  alone* 
A  feme  covert  may  convey  in  execution  of  a  power.  Sir  fF. 
Jonesy  137.  and  Latch^  39.  and  134.  and  though  in  that  cafe 
there  is  much  debate  in  the  court,  and  a  difFerence  in  opinion^ 
whether  the  wife  had  any  eftate,  and  whether  (he  could  convey  in 
execution  of  a  truft  without  her  hufband,  yet  all  agreed  that  her 
feofFment  without  her  hufband  was  a  valid  afi.  A  feme  may  execute 
a  power  to  fell  lands  without  her  hufband,  and  may  fell  them  ta 

{a)  Co  Litt,  11%,  B. 

[h)  Co.  Litt.  133.  h,  cafe  of  SMf  B*  Year  Book,  i  Ben.  4.  i.  pi,  %. 

(i)  2  Uer^  4.  7.  fU  i6.  {d)  Tit.  Baron  and  Fme,  f/.  66. 

bim. 


XH  THE  Thirtieth  Year  op  GEORGE  HI.  347 

him.     Ci.  LitU  1 1 2*  a.  A  feme  cpvert  may  a£l  in  aut^r  droit  as  an      1 790. 
executrix  without  her  hu(band }  and  it  is  Taid,  that  flie  may  ad- 


ininifter,  or  prove  the  will  notwithftanding  his  refufjU.  Com.  omptoii 
Dig.  Jldminiftration  (D).  In  the  three  inftances  lafl;  mentioned,  Collin- 
the  law  fupports  the  ad  of  the  wife  alone,  becaufe  the  hu(band 
has  no  intereft  in  the  execution  of  it ;  and  in  all  the  former 
inftances,  (he  is  enabled  to  ad  by  herfelf,  becaufe  (be  cannot  have 
the  authority  of  her  hufband,  wbofe  exile  or  abjuration,  though 
ic  does  not  diflolve  the  marriage,  fufpends  the  marital  power. 

Cafes  of  feparation,  and  in  confequence  of  the  relinquiihment 
of  the  marital  rights  by  the  agreemet;t  of  the  hu(band,  were  not 
likely  to  have  often  occurred  in  the  fimplicity  of  antient  cime$. 
But  there  is  a  cafe  in  the  year  book  47th  of  Ed.  3.  r.  18.  (a) 
which  (hews  that  they  were  not  then  totally  unknown  in  the 
law.     *^  An  a£tion  of  account  was  brought  againft  one  as  bailiff 
^^  of  the  plaiotift's  land,  to  which  the  defendant  pleaded,  that 
**  there  was  a  debate  between  the  plaintiiF  and  his  wife,  on  which 
*^  by  tbe  accord  of  their  friends,  the  plaintiff  aiHgned  to  his  wife 
^*  for  her  maintenance,  the  lands  of  which  the  account  was  de- 
**  manded,  and  that  the  wife  leafed  thefe  lands  to  him  for  a  term 
^*  of  years*     The  plaintiff  infifts,  this  is  no  plea,  and  amounts 
**  merely  to  a  denial  of  the  defendant  being  bailiff;  but  the  court 
<*  held,  that  he  muft  anfwer  the  plea*     And  then  the  plaintiff 
«<  traverfes  the  leafe  alleged  to  be  made  by  his  wife."     This  cafe 
ftems  to  prove,  that  a  feme  covert  might  difpofe  of  the  profits 
of  lands  allotted  for  her  maintenance,  and  make  a  leafe  of  theia 
without  her  hufband  joining  in  the  leafc^     In  Creh  Charles  there 
are  two  cafes,  on  bonds  given  to  fecum'the  difpjfal  of  a  fuhi 
of  money  by  a  married  woman.     The  firfl  of  them  was  in  the 
5  Car.  I*    Cro.  Car.  219.  {h)  It  was  an  adion  upon  a  bond  given 
by  a  man  after  marriage,  conditioned  to  permit  his  wife  to  make 
a  will,  and  difpofe  of  a  fum  not  exceeding  50  /.  in  legacies,  tbe 
defendant  pleaded  that  the  wife  did  not  make  any  will,  and  on 
that  plea  iifue  was  joined*     It  ^s  found  fpecially  that  ihe  did 
make  a  will,  and  difpofed  of  divers  legacies  not  exceeding  50/. 
but  tba  (be  was  covert  at  the  time  of  making  the  will.     Judg- 
ment was   given   for  the  plamtiff,  for  though  by  law  a  feme 
covert  could  not  make  a  will  without  her  hufband's  ailent,  yee 
it  was  a  will  within  the  meaning  of  the  condition.     1  he  other 
cafe  WAS  in  the  10  Car.  |.     Cro.  Car.  yjb.     It  was  an  adioit 
Wk  a  bond  conditioned  to  pay  300  /.  after  the  death  of  the  wife 

(^)  PI.  4(}.  ^)  M0rrkii  ?.  KmfmgH. 
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I  ^QQ.     by  the  hufband,  in  cafe  he  furvived,  for  fuch  ufes  as  (he  fhooM 
'  appoint  by  any  writing  under  hand  and  Aral,  in  th?   preience 

^**",^7'''*  of  two  witnefle?.  The  defendant  pleaded  that  fhe  did  nor  ap- 
CrLLix-  point.  The  plaintiff  repl-ed,  that  (he  by  her  wjII  in  writing, 
fealed  and  publiftied  in  the  prefence  of  two  witneflcs,  did  will 
and  appoint  fuch  funis  to  he  paid  ;  to  which  the  defendant  de* 
murred,  and  judgment  was  given  for  the  plaintiff.  The  area- 
ment  fee ms  to  have  been  upon  the  pleading  this  writing  as  a 
will,  and  not  as  an  appointment.  But  the  court  held  it  to  be 
fuflficient,  for  thou^ih  it  wa«  not  pr(>pcrly  a  will,  being  made  by  a 
feme  covert,  yet  it  wa^;  a  writing  in  the  nature  of  a  will. 

Courts  of  law  then,  had  at  this  period  recognized  the  power 
of  a  married  woman  aijihorife.i  by  her  hofband,  to  make  in  tffcSt 
a  teflam.entary  difpofition  of  perfonal  property. 

The  cafe  of  {a)  Manly  v.  Scott ^  decided  foon  after  the  re({o- 
ration  on  an  a6lion  wh'ch  had  been  commenced  during  the 
ufurpation  of  Cromwell^  ^ave  rife  to  a  very  large  difcuffion  of  the 
rights  of  huibands  and  wiVc;^.  It  feemed  then  to  be  the  opiDion 
of  the  majority  of  the  judges,  that  the  hufband  could  not  be 
fued  for  any  debt  contracted  by  the  wife  without  evidence  of  bit 
ailcnt ;  confequently  for  no  debt  contracted  by  her  when  wilfully 
feparated  from  him.  Hah  held  the  ru!e  fo  Arid  that  in  a  cafe 
reported,  [b)  2  LevinZy  16.,  fome  years  after  the  judgment  in 
jManby  v.  ScGtt^  he  ncn-hJiteJ  the  plaintiff,  in  an  adtion  brought 
by  a  gaoler  againfl  a  hufband  for  the  diet  and  lodging  of  his 
wife.  It  appeared  in  the  cafe,  that  the  hufband  had  left  his 
wife  in  the  country,  and  come  up  to  London,^  where  he  married 
another  woman.  I'he  former  wife  cautcd  mm  to  be  indided,  and 
coming  to  London  to  profecute,  was  by  his  contrivance  arretted 
and  fcnt  to  gaol.  The  hufband  was  convified  on  the  profecution. 
Yet  Hale  would  not  allo^^'  this  peculiar  cafe  of  the  hufband*s 
procuring  the  arreii,  to  be  an  exception  to  the  rule,  which  re* 
quired  his  aflent  to  the  debt.  Subfequent  cafes  however  relaxed 
the  extreme  rigour  of  this  rufe,  as  where  the  hufband  turns  the 
wife  out  of  doors,  he  gives  her  credit  wherever  (he  goe»,  according 
to  HoWs  opinion,  {c)  Salk.  1 1 8.  But  fti!l  in  the  cafe  of  a  wilful 
feparation  by  the  wife,  the  law  was  underftood  to  be,  that  the 
hufband  was  not  liable  to  be  fued  for  her  debts.  It  fcems  very 
certain,  that  the  Judges  who  argued  the  cafe  of  Manhy  v.  Scolt^ 
did  not  conceive  that  an  action  could  be  brought  againft  the  wife.- 
It  was  equally  the  fuppofition  of  thofe  who  maintained  that  the" 

(tf)  I  Lev.  5.  (b)  C^fl'oirly  ?.  Plummer.  {()  Ethnirgtsn  r.  Parru* 
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bu(band  was  not  chargeable,  as  of  thofc  who  held  the  contrary,      1 790. 

that  the  wife  was  incap-ible  of  having  any  property,  could  acquire 

no  credit  on  her  own. account,  and  mud  either  fubfid  on  charity, 

or  ftarve,  unlefs  (he  could  obtain  an  alimony  from  chancery  or    Collin- 

tbe  ecclefiaftical  court.     On   the  one  fide,   this  fituacion  of  the 

wife  feparated  from  her  hufband,  is  urged  as  a  ftrong  argument 

to  fupport  the  conclufion  that  the  hufband  is  liable  to  an  a£^ion 

for  neceiTaries  ;  while  they  who  argue  on  the  other  fide  contend, 

that  thediftrefs  in  which  the  wife  is  placed^  is  a  juft  and  expedient 

confequence  of  her  reparation  from  her  hufband,  from  which  the 

law  ought  not  to  relieve  her.     It  does  not  feem  to  have  occurred 

to  any  of  the  Judges  at  that  time,  that  a  wife  feparated  from  her 

hufband  may  in  fa£l  poflefs  property,  that  (he  will  obtain  credit 

by  means  of  her  apparent  property,  and  that  the  confequence  of 

her  debts  not  being  recoverable  either  againft  her  or  her  hufband, 

would  only  be  prejudicial  to  the  unwary  but  honefl  tradefman. 

The  firfl  cafe  which  appears,  after  this  determination  of 
JAanby  v.  Scott^  of  an  adion  brought  againfl  a  married  woman, 
is  that  of  the  Dutcbefs  of  Mazarine,  i  Salk.  116.  Lord  Raym. 
147.  Comb,  402*  in  which  the  court  avoid  the  queftion,  though 
(he  was  holden  liable  to  the  adion.  The  Reports  fay,  it  may 
1^  intended  (he  was  divorced,  or  her  hufband  an  alien  enemy, 
and  perhaps  it  may  be  like  the  Lady  Bellknap^s  cafe,  whofe  huf- 
band was  exiled.  The  only  notes  of  the  cafe  are  very  (horr,  and 
the  point  appears  to  have  been  made  upon  a  motion  for  a  new 
trial,  in  which  the  court  felt  what  the  juflice  of  the  cafe  required, 
and  were  not  prefled  to  explain  the  grounds  of  their  opinion. 
It  would  however  have  been  a  (Grange  fituation,  if  the  Dutchefs 
fif  Mazarine^  a  woman  enjoying  a  confiderable  fortune  of  her 
own,  and  for  many  years  a  large  penGon  from  the  crown  of 
England^  had  been  proteded  from  every  legal  demand,  by  a  rule 
of  the  law  of  Englandy  that  no  aSion  could  be  brought  againfl 
her,  becaufe  fhe  had  a  hufband  whofe  perfon  and  fortune  were 
utterly  unknown,  and  could  not  be  attached  by  any  one  with 
whom  (he  dealt.  The  only  two  grounds  hinted  at  for  the  de* 
cifion,  could  not  have  flood  examination.  She  neither  was  nor 
could  be  divorced,  i\\t  \2lw  oi France  not  permitting  a  divorce; 
and  though  in  the  term  when  the  motion  for  a  new  trial  was 
denied,  the  treaty  of  peace  had  not  been  figned,  and  a  French- 
man  was  then  an  alien  enemy,  yet  that  argument  would  not 
have  been  applicable  in  the  next  term.  The  quelHon,  Whether 
a  married  woman  feparated  from  her  hufband,  and  enjoying  by 
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1790.  his  agreement,  a  fcparate  provifion,  (hall  be  liable  for  her  debts, 
has  come  before  the  courrs  in  rcver4l  cafes.  In  that  of  (a)  Ring^ 
Jtead  V.  Lady  Lanejhoroughj  HiL  23  Geo,  3,  the  point  was  di- 
CoiiiN-  fcdlly  brought  before  the  court  of  King's  Bench  upon  the  re- 
cord, and  judgment  given  that  (he  was  liable.  In  that  cafe,  th^ 
hu(band  was  (tated  to  be  out  of  England.  But  in  {b  HiL 
24  Geo,  3.  the  fame  queitton  was  brought  before  the  court,  the 
huf^  and  being  in  England^  and  the  fame  judgment  given.  In 
Mich.  26  Geo.  3.  the  fame  queftion  was  again  ftated  upon  the 
record,  in  the  cafe  of  {e)  Corbet  v.  Poelnitz^  with  this  difference 
only,  that  in  that  cafe  the  contraA  was  for  money,  in  the  others, 
for  goods ;  and  the  judgment  was  the  fame.  About  the  fame 
period,  Eaji,  16  Geo.  3.  the  queftion  was  agitated  in  this  court; 
(irft,  in  the  cafe  of  {d)  Hnuheit  v.  Baddeley^  where  the  Chief 
Juftice  and  my  brother  Gould  took  a  diftinftion  on  the  plead- 
ings, which  neither  ftated  a  feparation,  nor  a  feparate  main- 
tenance, but  that  the  wife  had  eloped  and  lived  feparately  from 
her  hufband ;  which  diftiodion  has  certainly  great  weight.  But 
the  two  other  Judges  held  that  the  aflton  would  not  lie,  merely 
on  the  ground  of  the  defendant  being  a  married  woman.  In 
Baft.  18  Geo.  3.  the  queftion  was  again  fubmitted  to  this  court, 
the  cafe  of  {e)  Lean  v.  SchultZy  on  pleadings  which  diftinflly 
ftated  a  feparation,  and  feparate  maintenance ;  but  the  queftion 
itfclf  then  received  no  determination,  the  court  having  given 
judgment  merely  on  a  point  of  form,  namely,  that  the  hufband 
ought  to  have  been  joined  for  conformity. 

From  this  ftate  of  the  decifions,  it  cannot  be  concluded,  that 
it  is  a  fettled  point,  that  an  adion  may  be  maintained  againfl  a 
married  woman  feparated  from  her  hufband  by  confenr,  and  en* 
joying  a  feparate  maintenance  (/}.  But  fuppofing  the  law  to  be 
according  to  the  three  laft  determinations  of  the  court  of  King't 
Bench,  it  feems  to  be  a  neceflary  conclufion,  that  a  married  wo^ 
man  whofe  feparate  property  confifts  of  a  copyhold  eftate,  (hould 
have  a  power  to  furrender  it,  for  otherwife  the  law  would  com« 
pel  her  to  pay,,  without  allowing  her  to  ufe  the  means  of  paying, 
and  enable  the  creditor  to  recover  a  demand,  without  the  power  of 
making  that  demand  ciFedual.  This  is  certainly  an  argument 
from  inconvenience  alone,  and  therefore  not  altogether  conclu« 

(«)  C99ie's  Bankrwpt  Law,  %d  Ed.  32. 
(h)  B^rrvell  ▼.  Brookes,  CookeU  Bankrupt  Law,  ad  £d.  36. 
(<)  I  rerm  Rep.  B.  R  5.         (d)  %  Black.  1079.         (*)  1  Black.  1195. 
(f)  [See  Marfimll  ? .   Button,  8  term  i  under  fuch  circumftancM  bc  fued  on  a  COIU 
i^p.  B.Rm  545*  that  a  toe  coTcrt  cmm^l  I  tradt  as  a  feme  foie-J 
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five;  but  it  has  great  weight  when  no  pofliblc  inconvenience     ijgo. 
can  be  oppofed  on  the  other  fide.     The  intereft  of  the  hufband   ■-■     '      - 
is  entirely  out  of  the  qucftion ;  the  intereft  of  the  lord  is  not      ^^^J^ 
hurt  by  the  furrender ;  the  cxpedancy  of  the  heir  is  not  an  in-    Collin 
tereft,  and  flight  as  it  is,  cannot  be  fet  up  as  a  claim  in  juftice, 
to  take  theeftate  without  paying  the  debts. 

But  the  main  and  fubftantial  ground  of  the  cafe  is,  that  the 
wife  is  the  tenant  of  the  copyhold  and  not  the  hufband ;  that 
the  eftate  can  be  forfeited  or  furrendered  only  by  her  a£ts,  not 
by  his ;  that  the  authority  which  he  acquires  by  his  marital 
rights  to  direS  and  controul  her  a£ls,  is  by  his  covenant  in  the 
prefent  inftance  annulled,  or  at  leaft  fufpended  ;  and  there  is  then 
no  impediment  to  the  validity  of  an  ad,  pafled  in  the  court  of 
the  manor  between  her  and  the  lord. 

The  certificate  fent  to  the  court  of  Chancery,  was  as  follows  : 
*<  Having  heard  counfel  on  both  fides,  and  confidered  this 
€<  queftion,  we  are  of  opinion,  that  John  fflilis  took  an  eftate  to 
<*  him  and  his  heirs,  according  to  the  feveral  cuftoms  of  the 
<<  manors  of  Banftead  and  Ryegate^  under  the  furrenders  and  ad- 
**  mittanccs  of  the  14th  and  isth  of  July  1772."     Loughborough. 

H.  Gould. 
J.  1Vilfon{a). 

(*)  [But  fee  Bicrd  8c  Ux.  v.  Webb  U  ah  2  BoJ.  &  PuiL  93.] 


Rouse  v.  Bardin  and  Others.  F^i.^'nth. 

^TpO  this  adion  of  trefpafs  for  breaking  and  en»*ering  the  clofe  in  trcfpafi, 

fcTr.  of  the  plaintiff  called  J?re?/w/>/^« //r/7/*,  the  defendants  fP^"''^. 
pleaded  in  juflification,  a  right  of  way  in  the  following  words:  ftatingthata 
•*  That  from  time  whereof  the  memory  of  man  is  not  to  the  wiyied**  " 
**  contrary,  there  has  been  a  public  common  highway^  for  all  the  liege  fromanothet 
••  fubje£h  of  this  kingdom,  to  pafs  and  repafs,  on  foot,  from  a  He-ding 
«*  certain  other  common  and  public  king* 5  highway^  leading  from  g^-f'  ^ 
**  Knightjbridge^  in  the  county  of  Middlefex  aforefaidy  unto  a  certain  through,  over 
««  place  called  Earls  Court,  in  the  parijh  of  Kenftngton,  in  the  faid  Tjufh%^ 
**  county  f  in,  through,  over,  and  along^  the  faid  clofe,  called  Brompton  «<> «  ««rtaiii 
«*  Hiatb,  otherwife  The  Heath,  otherwife  The  Fields  otherwife  The  Ji^/'(ietdbg 
**  Gardin,  in  which,  ^c.  unto  a  certain  other  common  and  public  ^®"  ^*  **^.. 

Z).  I  wai  well 

"  king's  highway  J  leading  from  London  to  Fulham  in  the  faid  county  fupportedby 

•*  and  back  again  from  the  faid  laji  mentioned  clofi,  in  which,  Vc.  to  prottn^thu 

**  the  faid  firji  mentioned  King*s  highway,  at  alt  times  of  the  year^  at  «^«  ^^1  »n 

««  tbdrmllandphafure,  i^cV  V:^^'t 

minus  M  fu9,v'm,  the  way  Irading  from  /4»  to  B.  over  the  lt€Mt  in  qu;  to  a  di^erent  wiy  called  E,  acd 
sUng  that  mtay  into  the  way  leading  from  C.  Co  D.  the  /rnnimi  ad  ^mar.— ^*Io  pleaJing  a  public  high- 
Wijr  it  is  not  occeflarj  to  date  ao^  ttrmtni^ 
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1790.  The  evidence  at  the  trial  was,  that  the  way  in  dlfpute  led  ovcf 

^  Brompton  Heath  into  a  footway  called   Tl)i  Church  Lane^  at  the 

V  weft  fide,  and  along  that  footway^  into  the  road  leading  from  Lond§H 

Barmk.    toFulham. 

Lord  Loughborough,  who  tried  the  cadfe,  thotighttbe  pica 
was  not  fupported  by  the  evidence,  tnafmuch  as  there  was  a  va- 
riance with  refpeft  to  the  terminus  adquem^  and  direded  the  jury  to 
find  a  vcrdidl  for  the  plaintiff;  which  was  accordingly  done* 

In  the  laft  term  a  rule  was  granted  to  (hew  caufe  why  there 
fhould  not  be  a  new  trial,  againft  which  Bond  and  MarJhaU 
Serjts.  (bewed  caufe. 

It  is  a  rule  of  law  necefTary  for  the  pfoteAion  of  property,  that 
any  one  who  comes  on  the  foil  of  another,  (hall  be  deemed  a 
wrong  doer,  till  he  fliews  diflintlly  that  he  had  a  right.  If  he 
enters  under  pretence  of  an  eafcment,  he  muft  (hew  precifely 
fuch  an  eafement  as  will  warrant  what  he  has  done;  he  is  not 
to  enter  by  virtue  of  a  fancied  right,  not  accurately  defined.  In 
the  prefent  cafe,  the  defendants  have  no  way  over  the  plaintiff's 
clofe  from  the  EarVs  Court  road  to  the  Fulham  road.  Perhaps 
they  may  have  a  way  partly  over  the  plaintiff's  clofe,  and  partly 
through  the  Church  Lane  to  the  Fulham  road  ;  but  no  man  can 
go  from  the  EarVs  Court  road  over  the  locus  in  que  diredly  to  the 
Fulham  road,  without  committing  a  trefpafs.  It  is  urged  by  the 
defendants  that  it  is  unneccfHry  to  (hew  that  the  way  goes  out  at 
the  tcrmir.us  cd quern  flatcd  in  the  plea.  But  if  that  be  fo,  neither 
is  it  nccclLry  to  prove  that  it  enters  at  the  terminus  a  quo  dated  in 
the  plea ;  and  then  it  would  follow,  that  evidence  of  a  way  en- 
tering the  field  at  any  one  point,  and  going  out  at  another,  would 
fupport  the  prefcription.  If  this  be  law,  it  would  be  improper 
ever  to  (late  the  termini  in  pleading  a  prcfcriptive  right  of  way^ 
as  it  might  tend  to  miflead  the  other  party  ;  but  the  mode  would 
be  to  prcfcribe  generally  for  a  way  /w,  through^  and  over  the  locus 
in  quo^  without  a  more  exadl  defcription,  and  the  plea  of  extri 
viam  would  be  nugatory.  If  the  defendant  had  recovered  a 
verdiiS  on  this  prefcription,  the  confequence  would  have  been, 
that  in  future  the  public  would  have  had  two  ways  over  the 
plaintif}'*s  clofe  infiead  of  one.  It  is  evident  from  adjudged 
cafes,  that  in  pleading  a  right  of  way,  the  terminus  ad  quern  as 
well  as  the  terminus  a  quoy  muft  be  ftri<ftly  proved.  2  Leon.  lO. 
TJv.  163.     l^cif.  iJ^g.      I  f^entr.  13.     2  Kih.  4b8. 

jfjair  and  Runnington,  Serjts.  on  the  part  of  the  defendants 
ari»ued,  that  as  this  was  me  cafe  cf  a  coinnr.cn  public  highway,  it 
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was  fufiicient  that  the  fubftance  of  the  allegation  was  proved,  1790. 
namely,  chat  there  was  a  right  of  way  over  the  whole  locus  in  quoy 
towards  the  Fulbam  road,  though  it  might  firft  lead  into  the 
Church  Lam.  In  Halftfs  cafe,  LaUh^  183.  the  defendant  was  Bakoin. 
indited  for  (lopping  the  King's  highway  in  Kenfington^  and  an 
exception  was  taken  that  no  boundaries  were  fet  out,  it  not 
being  alleged  from  what  place  to  what  place  the  way  led.  But 
it  was  holden  fufficient,  becaufe  a  highway  leads  from  fea  to  Tea 
over  the  whole  kingdom  :  but  others ife  if  it  had  been  another 
common  way.  The  cafes  cited  on  the  other  fide  were  all  of 
private  ways,  in  defcribing  which  greater  ftridnefs  is  required  ; 
but  in  I  Ftntrisj  13.  and  2  KebU^  488.  it  was  holden,  that  if  it  were 
found  that  the  defendant  had  a  way  over  the  hcus  in  quo,  it  was 
not  material  to  the  juftification  after  verdi£l,  whither  it  might 
lead.     To  the  fame  point  alfo  is  2  Keb.  89. 

On  this  day  the  judges  delivered  their  refpe£live  opinions  as 
follow : 

Gould,  J.— This  cafe  arifes  on  pleadings  of  confiderable 
length,  ftating  that  the  trefpafs  was  committed  in  a  place  called 
Brampton  Heathy  with  feveral  variations  in  point  of  defcription. 
The  defendants  fay,  that  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  there  has  been  a  common  public 
highway,  for  all  the  liege  fubjeds  of  this  kingdom,  to  pafs  and 
repafs  on  foot,  from  a  certain  other  common  public  highway 
leading  from  Knightjbridge  to  EarPs  Courts  in,  through,  over  and 
upon  the  faid  clofe  called  Brompton  Heathy  unto  a  certain  other 
common  highway  leading  from  London  to  Fulham  and  back 
again,  in,  through,  and  over  the  locus  in  quo.  I  underttand,  that 
at  the  end  of  this  clofe  leading  towards  the  Fulham  road,  that  is, 
in  the  line  of  the  way,  you  do  not  immediately  iSut  into  what 
is  called  the  Fulham  road,  but  into  another  common  highway 
called  the  Church  Lani^  and  from  thence  over  a  very  (hort  fpace^ 
you  enter  into  that  ^hich  is  properly  called  the  Fulham  road. 
Now  my  apprehenfion  always  has  been,  that  in  cafes  of  this 
fort,  the  intermediate  fpaces,  either  before  the  entrance  into  a 
field,  or  at  the  exit  out  of  it  before  you  reach  the  Urmtnus  ad 
^utm,  are  immateral.  .  This  is  the  cafe  of  a  common  public 
highway,  and  there  have  been  very  confiderable  doubts,  whether 
in  a  common  highway  any  tfrmini  at  all  need  be  fet  forth. 
There  was  a  cafe  mentioned  at  the  bar,  of  an  indiflment  for 
Hopping  a  highway  at  Kenfmgtonj  in  which  it  was  holden,  that 
the  way  was  fufficiently  dcfcribed,  without  dating  from  what 
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1790.  place,  to  wh^t  place  it  led;  and  among  other  thingSy  a  rea^ 
was  giv«n  for  that  opinion,  becaufe  a  highway  runs  from  theiea 
acrofs  the  whole  ifland.  But  heverthelefs,  if  a  defendant  will 
Bab  DIN.  ftate  the  termini  in  his  juftification,  he  is  bound  to  prove  theau 
There  are  many  inflances,  which  muft  occur  to  every  one,  where 
things  are  not  neceflary  to  be  alleged  ia  pleading,  yet  if  they  be 
alleged,  they  muft  be  proved.  Such  as  the  defcription  of  a 
public  ad  of  parliament ;  the  day  when  the  feffions  were  hoUea  | 
and  the  like.  So  where  an  officer  juftifies  under  proceft  of  esD- 
cution  out  of  a  court,  it  is  unneceiTary  for  him  to  fiate  a  judgment^ 
yet  if  he  will  ftate  it,  he  is  bound  to  prove  it  as  defcribed.  Theie 
are  common  cafes,  and  many  more  might  be  adduced.  The- 
queftion  then  in  the  prefent  cafe  is.  What  the  terms  of  this  plea 
require  to  be  proved,  and  whether  they  neceflarily  import  that  the 
way  in  difpute  was  adjoining  to  the  Fulham  road  ?  Now  that  is 
not  the  cafe ;  the  way  is  defcribed  to  go,  /»,  through^  wer  and 
along  Brompton  Heathy  unto  the  Fulham  road.  But  there  is  as 
inttrvening  fpace  between  that  and  the  Fulham  road.  If  ic  had 
been  defcribed  to  be  adjoining  to  the  Fulham  road,  I  have  aireadj 
given  my  opinion  as  to  the  proof.  But  it  is  dated  to  lead  inrfr 
the  Fulham  road  ;  which,  in  my  apprehenfion,  is  nothing  more 
than  this ;  a  common  highway  which  is  one  entire  thing,  ieadi 
over  this  field  to  the  Fulham  road  ;  and  fo  it  does,  notwitfaftand- 
jng  there  is  an  intervening  piece  of  ground.  The  cafe  cited  at 
the  bar  from  Vtntris  comprehends  this  idea.  It  is  there  faid  to 
be  fufHcient  to  ftate  the  places  from  which,  and  to  which  the  way 
leads,  ihough  the  mefne  pafTages  (hould  be  miftaken.  It  will  be 
material  Co  advert  to  antient  pleadings  in  juftiiication.  I  find 
in  Rq/lall's Entries f  617.  *.  aright  of  way  pleaded  as  follows: 
A  man  was  feifed  of  a  mefluage  in  5.  and  prefcribed  for  a  way 
for  all  thofe  whofe  eftate,  ^c.  both  for  horfe  and  foot  ^*Jrom 
•*  the  mejfuage  to  the  parijh  church  ofY.,  and  the  market  town  ef  M. 
•*  with  all  his  carriages  ultra  claufum  pradlSlum*^  Now  it 
would  be  productive  of  infiniie  uncertainty  to  require,  an  exaft 
defcription  of  the  line  of  the  way,  to  fay  that  it  went  fo  many 
yards  to  the  north,  then  turned  to  the  weft  and  then  to  the  eaft, 
in  that  irregular  manner.  Such  juftificaClons  as  thefe  would 
then  be  clogged  with  infuperable  difficulties  in  point  of  proof.. 
And  i  think  it  would  be  totally  unneceiTary  \  the  ufage  defines. 
the  way.  I  mention  this  as  occurring  to  me  from  the  books  and 
pleadings  3  and  with  regard  to  cxpcricAce,  I  have  always  under* 
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ilood  that  the  intermediate  fpaces  are  difregarded,  both  as  to  the     1790. 
approach  to  a  field  and  the  quitting  it.     It  is  fufficient  to  anfwer 
the  treTpars,  and  juftify  under  a  right  to  pafs  over  the  cYofe.     I 
therefore  think  this  is  not  a  n^aterial  variance  from  the  plea.  Bakoin. 

WitsON,  J.— I  am  of  the  fame. opinion.     Where  the  way  is 
a  pubh'c   highway,  it  is  in  no  fort  neceflary  to  ftate  either  the 
terminus  a  quoj  or  iht  terminus  ad  quern  \  where  it  is  a  private' 
way,  it  is  neceflary  to  ftate  them,  becaufe  private  ways  are  given 
for  particular  purpofes,  and  the  juftification  muft  (hew  that  they 
were  ufed  for  thofe  purpofes.     But  it  is  different  with  regard  to 
a  public  highway,  becaufe  alPhis  Majcfty's  fubjeSs  have  a  right 
to  ufe  that  way,  for  all  purpofes,  and  at  all  times.     The  reafon 
given  in  the  antient  cafes,  why  a  highway  muft  be  particularly 
defcribed  is  not  a  very  good  one,  namely,  that  it  muft  be  flated 
to  lead  to  a  market  town,  in  order  to  (hew  that  it  is  a  highway. 
Lord  Hale  fays,  whether  it  be  a  highway  or  not  depends  much 
dn  reputation.     I  am  therefore  c^f  opinion,  that  in  juftifying  a 
trefpafs  becaufe  the  place  in  queftion  is  a  highway,  it  is  not  ne- 
cefTary  to  ftate  the  places  to  which,  and  from  which  it  leads. 
If  that  be  fo,  the  next  queftion  is,  Whether  thofe  places  being* 
ftated  in  the  plea,'  they  are  fufficiently  proved  ?    With  refpefl  to 
tbiat,  the  way  in  difputd  is  ftated  to  be  a  highway  leading  from 
oiie  highway  to  another  highway.     I  think  it  cannot  be  doubted 
but  that  this  is  a  fufficient  defcription.     But  it  is  impoffible  to 
ftate  the  fpecific  lin^  of  the  road  under  that  defcription,  which 
can  only  be,  that  it  leads  from  one  poiiit  to  another.     What 
the  line  is  on* which  the  highway  pafFes,  muft  be  a  matter  of 
evidence.     The  objedion  in  this  cafe  is,  that  the  way  is;  ftated 
to  lead  to  the  Fulhaha  road,  but  that  before  it  reaches  the  Ful"  ' 
Ham  road,  it  goes  fo^  a  little  fpace  on  another  highway.     But  I 
do  not  conceive  that  to  be  a  material  variance.     I  underftand  the 
allegation  to  import  no  niore  than  this,  namely,  that  there  is  a 
highway  over  the  clofe,  on  which  you  may  go  from  the  Fuiham 
rdad  to  the  Kenpigton  road  ;  but  not  that  the  Fuiham  road  joins 
to  the  clofe  over  which  the  highway  leads.     But  even  if  that 
were  the  import  of  the  allegation,  I  fhould  have  confiderable 
dbubts  whether  thii  were  a  variance.     But  charly  the  allegation 
rieans  no  more  than  this ;  there  is  a  highway  over  the  clofe, 
leading'  from  the  Fuiham  road  to  the  Kenjington  road,  which  I 
think  was  fufficiently  proved  by  the  evidence. 

Lord   Lot/GHB'OROUGH. — My  brother  Heath  has  informed 
me,  that  he  is  oi  the  fame  opinion  with  my  brothers  Gould  and 
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1790.     WtlfBH.     I  therefore  certainly  feel  that  the  authority  of  the  court 
■  ought  to  govern  my  opinion.     Baton  the beft  confideration    I 

Koos*  ijjjyg  g|y^^  jj,g  qucftien,  I  have  not  been  able  to  bring  myfclf 
Baidin*  to  agree  with  them.  I  fiill  retain  the  opinion  I  firft  had  at  the 
tfial,  and  think,  that  in  all  cafes,  where  a  real  difference  in 
opinion  exifts,  it  is  right  to  avow  it,  and  ftate  the  grounds  on 
which  we  difFer.  What  weighs  with  me  in  the  prefent  cafe,  is 
the  poittive  authoritity  of  {a)  2  Rollers  jfbridgemeniy  81.  in  which 
it  is  fiid,  that  in  an  indi^iment  for  an  obilrudion,  or  nui&nce 
near  a  highway,  it  is  neceiTary  to  fet  out  the  terminus  a  qM9^  and 
the  terminus  ad  quern ;  a  cafe  in  15  Car.  i.  is  referred  to  where 
an  indictment  was  quaihed  for  this  reafon,  which  was  faid  to 
be  a  common  exception,  and  divers  indi^lments  hsid  been  quafhed 
on  the  fame  account.  Againft  that  authority,  a  cafe  in  Laub^ 
183.  and  fomc  fubfequent  cafes  were  cited.  But  that  cafe,  in  my 
apprehenfion,  tends  rather  to  confirm  than  weaken  the  authority 
of  RolliS  Abridgement^  for  it  fhews  that  a  much  nicer  objedioa 
was  allowed  by  all  the  court.  It  was  ftated  in  the  indidment, 
that  at  Ktnfington  the  defendant  obftruAed  the  king's  highway 
from  London  to  Kenftngton^  and  the  court  two  feveral  times 
held  this  to  be  bad,  becaufe  they  faid,  the  manner  of  defcribing 
the  way  excluded  Kenjington,  The  indidment  was  then  drawn 
in  a  third  form,  and  the  way  defcribed  to  be  the  king's  highway 
in  Kenjington^  this  was  holden  to  be  fufficient,  firft  by  Jones 
and  afterwards  by  Doderidge  and  JVhitlock^  and  the  reafon  given 
is,  becaufe  a  highway  leads  from  the  fea  tl^rough  all  England. 
But  that  reafon  I  do  not  conceive  to  be  a  fair  one:  the  obvious 
reafon  is,  that  a  highway  ftated  to  be  in  a  town  is  fufficiently 
certain.  And  in  that  cafe  Jones  diftinguifhes  a  common  way^ 
in  which  the  termini  muft  be  fet  out,  from  alta  via  regia.  The 
cafe  in  3  Keble,  89.  is  not  applicable  to  the  prefent  j  it  was  of  a 
prefentment  on  a  view  by  a  jury,  on  an  annoyance  in  a  cloth  fair, 
which  the  court  after  verdiA  held  good.  I  think  the  cafe  in 
Andrews  J  1 37.  before  Lord  Chief  Juftice  £^^,  was  rightly  deter- 
mined on  its  own  grounds.  One  queftion  there  was.  Whether 
the  dcfcription  of  the  river  Thames  at  Fuiham^  was  fufficient  with- 
out ftating  the  places  to  which  and  from  which  it  flowed  ?  But 
it  would  be  abfurd  to  require  abuttals  of  navigable  rivers  ;  in 
that  cafe  it  was  holden  fufficient  to  fay  the  river  Thames  at  Fulham^ 
and  both  Probyn  and  Chappie  fay,  it  was  not  ncccfl^ry  to  fet  out 
thc/^;/w;»r,  for  the  court  would  take  notice  of  the  river  Thames. 

But 
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But  admitting  that  in  an  indiSment  for  a  nqifance  in  not  repair-  179^* 
ing,  it  was  Aifficient  to  flate  a  highway  generally,  yet  it  feems 
to  me  that  the  fame  rule  is  not  to  be  applied  to  a  plea  in  bar  of 
^n  adion  of  trefpafs  ;  becaufe  every  man  hzs  prima  facte  a  right  Bardin. 
to  exclude  al)  others  from  coming  over  his  land,  and  the  juftifi- 
cation  mufl  be  fet  out  with  due  certainty,  and  notice  to  the  plain-p 
tifFof  the  way  claimed  over  his  foil.  There  may  be  many  ways 
cjaimed,  and  the  occupier  of  the  field  ought  to  know  which  is 
infifted  upon  ;  he  may  admit  one,  and  deny  the  other  ;  he  has  a 
p-ight  to  reply  i^ctra  vianiy  which  he  cannot  do,  unlefs  the  way  is 
explained  with  defining  the  term  where  it  commences  and  ends. 
In  the  cafe  before  the  court,  the  plaintifF  might  have  admitted 
Jhc  road  to  the  Church  Lane  ;  he  is  deceived  by  the  plea,  for  he 
knows  there  is  no  road  over  his  field  which  diredly  terminates 
in  the  ^Fulham  road.  But  whether  the  defendant  was  or  was 
fiot  obliged  to  defcribe  the  way  fo  particularly,  he  has  undertaken 
to  do  it,  and  has  not  done  it  truly ;  a  way  terminating  in  the 
Church  Lafify  and  ^,  way  terminating  in  the  Fulham  road,  are  not 
only  di(lin£l,  but  it  is  phyfically  impoffible  they  can  be  the  fame* 
Jr  the  road  were  a  line  drawn  from  the  Knight/bridge  to  the  Fulham 
road,  the  line  a£lua|ly  taken  into  the  Church  Lane^  muft  of  ne«- 
ceffity  be  extra  viam^  and  fo  vice  verfi.  To  ftate  generally  a 
right  to  crofs  a  field  without  any  given  direction,  feems  to  me  fo 
uncertain,  that  it  is  impoffible  to  meet  it  with  precifion,  either 
fn  replication,  or  on  traverfe  of  the  piea. 

Kule  abfolute  for  a  new  trial  {a). 

{a)  [Ste  alfo  AJfUndall  y.  Bwwir,  3  ^trm  Rep.  B,  R.  265.  ts  to  pleading  a  publiQ 
highway.] 

^1— — P^^  ^'y 

Mason  and  others   v.  Lickbarrow   and  others,      rhur/dau 
in  the  Exchequer  Chamber,  in  Error.  ^'^'  '''^' 

See  2  Term  Ref.  B.  R.  63. 
CJ^HE  defendants  in  the  original  aaion^  having  brought  a  writ  Where  the 
-^     of  error ^  in  the   Exchequer   Chamber^  after   two  arguments^  g^ds^b^!**^ 
the  following  judgment  of  that  court  was  there  delivered  by  «>mcs  in. 

confignor  may  ftop  them  iff  fr^rff^ru  before  the  confignee  gains  pniTelBon. In  fuch  cafe  alfo    t 

configoor  may  ftoptbe  goods  w  tranfitUy  though  the  conpgnei  ajjign  the  hills  of  lading  to  a  third  per 
fcr  a  valuable  confideratton  \  the  right  of  the  confignor  net  lutng  divejied  by  ilic  aflignment  U). 


{a)  [This  decifion  was  rererfed  in  the 
Houfe  of  Lords,  and  a  yiemre  de  novo 
Awarded.  Set  foft^  W.  2.  ^.  a  x  1 ;  and 
5  7ermRep,  B»K.  36^.  On  the  fecood 
txial  a  fpecial  verdict  was  found,  and  the 
(pyrt  of  K.  B.  without  dlfcuffing  the 

A  a  3  I-QTd 


(|ueftion  ainew,  declared  that  they  retained 
their  former  opinion,  that  the  right  of  the 
confignor  vfas  dvvtfted  by  the  aflignment. 
See  Salemnt  v.  Niffin^  2  Ttrm  Rep.  B.  R» 
674.  a^  to  fraud  or  notice  in  the  aflignee.] 


AOW. 
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1790.      rt«  delivery  of  the  goods.     When  this  indorfemeot  is  in  blank 
*■  the  holder  of  the  bill  of  lading  may  receive  the  goods,  and  hit 

Ma^son  receipt  will  difcharge  the  (hip-mafter  5  bujt  the  holder  of  the  bittt 
Lickva;:.  if  it  came  into  his  hands  cafually,  without  any  juft  title,  can 
acquire  no  property  in  the  goods.  A  fpecial  indorfement  defines 
the  perfon  appointed  to  receive  the  goods ;  his  receipt  or  order 
would,  I  conceive,  be  a  fufHcient  difcharge  to  the  (hip-mafter  | 
and  in  this  refpedt  I  hold  the  bill  of  lading  to  be  aflignable.  Bat 
what  is  it  that  the  indorfement  of  the  bill  of  lading  affigns  to  the 
holder  or  the  indorfee  ?  a  right  to  receive  the  goods  and  to  dif- 
charge the  (hip- mailer,  as  having  peformed  his  undertaking* 
If  any  further  cffcd  be  allowed  tp  it,  the  pofleffion  of  a  bill  of 
lading  would  have  greater  force  than  the  adlual  poflei&on  of  the 
goods.  PofTciiion  of  goods  is  prima  facie  evidence  of  title  ;  but 
that  pofleflion  may  be  precarious,  as  of  a  depofit ;  it  may  be  cri-« 
minal,  as  of  a  thing  ftolen  ;  it  may  be  qualified,  as  of  things  in 
the  cuftody  of  a  fervant,  carrier  or  a  fa<9or.  Mere  pofleffion 
without  a  juft  title  gives  no  property  ;  and  the  perfon  to  whom 
fuch  pofleffion  is  transferred  by  delivery,  muft  take  bis  hazard  of 
the  title  of  his  author*  The  indorfement  of  a  bill  of  lading, 
differs  from  the  affignment  of  a  cho/e  in  a£fion^  that  is  to  fay, 
of  an  obligation,  as  much  as  debts  differ  from  effe£ts.  Goods 
in  pawn,  goods  bought  before  delivery,  goods  in  a  warehouie, 
or  on  (hip  board,  may  all  be  affigned.  The  order  to  deliver  ia 
an  affignment  of  the  thing  itfelf,  which  ought  to  be  delivered  on 
demand,  and  the  right  to  fue  if  the  demand  is  refufed,  is  attached 
to  the  thing.  The  cafe  in  1  Lord  Raym,  271.  was  well  deter- 
mined,on  the  principal  point,  that  the  coniignee  might  maintain 
an  adiion  for  the  goods,  becaufe  he  had  either  a  fpecial  propertjr 
in  them,  or  a  right  of  a£iion  on  the  contra£t :  and  I  afibnt  to  the 
didlum,  that  he  might  affign  over  his  right.  But  the  queftion 
remains.  What  right  pafTes  by  the  firfl  indorfement,  or  by  the 
affignment  of  it  ?  An  aflignment  of  goods  in  pawn,  or  of  goods 
bought  but  not  delivered,  cannot  tranfmit  a  right  to  take  the 
one  without  redemption,  and  the  other  without  the  payment  of 
the  price*  As  the  indorfement  of  a  bill  of  lading  is  an  sUHgn-* 
ment  of  the  goods  tbemfelves,  it  differs  effentially  from  the  in-^ 
dorfement  of  a  bill  of  exchange ;  which  is  the  affignment  of  a 
debt  due  to  the  payee,  and  which,  by  the  cuflom  of  trade,  pailes 
the  whole  intereft  in  the  debt  fo  completely,  that  the  holder  of 
the  bill  for  a  valuable  confideration,  without  notice,  is  not 
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affcded  even  by  the  crime  of  the  perfon  from  whom  be  received     i79^* 
the  bill.  ■< 

Bills  of  lading  di£Fer  cflentially  from  bills  of  exchange  in  an*       ^* 
other  refpea.  Lie »  bam 

Bills  of  exchange  can  only  be  ufed  for  one  given  purpofe, 
namely,  to  extend  credit  by  a  fpeedy  transfer  of  the  debt,  which 
one  perfon  owes  another,  to  a  third  perfon.  Bills  of  lading 
may  be  affigned  for  as  many  different  purpofes  as  goods  may  be 
delivered.  They  maybe  indorfed  to  th^  true  owner  of  the  goods 
by  the  freighter,  who  aSs  merely  as  his  fervant.  They  may 
b^  indorfe^  to  a  fadior  to  fell  for  the  owner*  They  may  be  int 
dorC^d  by  the  feller  of  the  goods  to  the  buyer.  They  are  not 
drawn  in  any  ciertain  form.  They  fometimes  do,  and  fometimes 
do  not  exprefs,  on  whofe  account  and  rifk  the  goods  are  (hipped. 
They  often,  efpecially  in  time  of  war,  exprefs  a  falfe  account 
and  rifk.  They  feldom,  if  ever,  bear  upon  the  face  of  them, 
any  indication  of  the  purpofe  of  the  indorfement.  To  fuch 
an  inilrupient,  fo  various  in  its  ufe,  it  Teems  impoffible  to 
9pply  the  fame  rule$  as  govern  the  indorfement  of  bills  of  ex- 
change. The  filence  of  all  authors  treating  of  commercial  law 
is  a  ftrong  argument  that  no  general  ufage  has  made  them 
pegotiable  as  bills.  Some  evidence  appears  to  have  been  given 
in  other  cafes  (a),  that  the  received  opinion  of  merchants  was 
againft  their  being  fo  negotiable.  And  unlefs  there  was  a  clear, 
eftablilbed  general  ufage  to  place  the  affignment  of  a  bill  of 
lading  upon  the  fame  footing  as  the  indorfement  of  a  bill  of 
exchange^  that  country  which  (hould  firft  adopt  fuch  a  law, 
would  loTe  its  credit  with  the  reft  of  the  commercial  world.  For 
the  immediate  confequence  would  be,  to  prefer  the  intereft  of 
the  refident  fadors  and  their  creditors,  to  the  fair  claim  of  the 
foreign  confignor.  It  would  not  be  much  lefs  pernicious  to 
its  internal  commerce  ;  for  every  cafe  of  this  nature  is  founded 
in  ^  brpach  of  confidence,  always  attended  with  a  fufpicion  of 
collufion,  and  leads  to  a  dangerous  and  falfe  credit,  at  the  hazard 
9nd  expencp  of  the  fair  trader.  If  bills  of  lading  are  not  nego- 
tiable as  bills  of  eif^change,  and  yet  are  aflignable,  what  is  th^ 
confequence  ?  That  the  affignee  by  indorfement  muft  inquire 
pnder  what  title  the  bills  havp  come  to  the  hands  of  the  perfon 
from  whom  he  takes  them.  Is  this  more  difficult  than  to  inquire 
into  the  title  by  which  goods  are  fold  or  affigned  ?  In  the  cafq 
9f  (i)  Hartop  v.  Hoare^  jewels  depofited  with  a  goldfmith,  were 

[§)  Stuev.  prefect f  i  Ak.  245.  Ftaron  ▼.  BnotrSffofi.       (^)  2  Stra,  II87.  1  W)IJ*  8. 

12  pawned 
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1790.  ptwned  by  him  at  a  banker's.  Was  there  any  impotatlon,  < 
- — —  of  ncglciJ,  in  a  banker  trufting  to  the  apparent  pofleCon  of 
^^t!^"  jewels  by  a  goldfmith  ?  Yet  they  were  the  property  of  anotlier, 
I'^cKBAR.  and  the  banker  fuffered  the  lofs.  It  is  received  law»  that  a 
fader  may  fell,  but  cannot  pawn  the  goods  of  his  confignor. 
Patterfan  v.  Tajh^  2  Sir.  1 178.  The  perfon  therefore  who  took 
an  affignment  of  goods  from  a  fa£tor  in  fecurity,  covld  not 
retain  them  againft  the  claim  of  the  confignor ;  and  yet  in  this 
^afe,  the  faflor  might  have  fold  t))em  and  embezzled  the  money* 
It  has  been  argued,  that  it  is  neceOary  in  commerce  to  raife 
money  on  goo'ds  at  fea,  and  this  can  only  be  done  by  affigning 
the  bills  of  lading,  li  it  then  nothing,  that  an  affignee  of  a  bill 
of  lading  gains  by  the  indorfement  ?  He  has  all  the  right  the 
indorfer  could  give  him ;  a  title  to  the  pofleffion  of  the  goods 
when  they  arrive.  He  has  a  fafe  fecurity,  if  he  has  dealt  with 
^ti  honeft  man.  And  it  feems  as  if  it  could  be  of  little  utilit]f 
to  trade,  to  extend  credit  by  affording  a  facility  to  raife  monejf 
by  unfaT  dealing.  Money  will  be  raifed  on  goods  at  fea,  tho* 
bills  of  lading  (hould  not  be  negotiable,  in  every  cafe  where 
there  is  a  fair  ground  of  credit :  but  a  man  of  doubtful  charafier 
will  not  find  it  fo  eafy  to  raife  money  at  the  rifle  of  others. 

The  conclufions  which  follow  from  this  reafoning,  if  it  b< 
juft,  are,  ift,  That  an  order  to  dire6l  the  delivery  of  goods  in- 
dorfcd  on  a  bill  of  lading,  is  not  equivalent  nor  even  analogous 
to  the  ailignment  of  an  order  to  pay  money,  by  the  indorfe* 
ment  of  a  bill  of  exchange,  adly.  That  the  negotiability  of 
bills,  and  promiiTory  notes,  is  founded  on  the  cuftom  of  mer^ 
chants,  and  pofitive  law  :  but  as  there  is  no  pofitive  law,  neither 
can  any  cu(!om  of  merchants  apply  to  fuch  an  inftrumeot  as  a 
bill  of  lading.  3dly,  I'hat  it  is  therefore  not  negotiable  as  a 
bill,  but  affignable  ;  and  pafTes  fuch  right,  and  no  better  it  the 
perfon  affigning  had  in  it. 

This  laft  propofition  I  confirm  by  the  confideratioo,  that 
adual  delivery  of  the  goods  does  not  of  itfelf  transfer  an  abfolute 
ownerfhip  in  them,  without  a  title  of  property ;  and  that  Ibe 
indorfecnent  of  a  bill  of  lading,  as  it  cannot  in  any  cafe  transfer 
more  right  than  the  actual  delivery,  cannot  in  every  cafe  pafs 
the  property ;  and  I  therefore  infer,  that  the  mere  ind§rfem$ni 
can  in  no  cafe  convey  an  abfolute  property.  It  may  however 
be  faid,  tbat  admitting  an  indoifcjncnc  of  a  bill  of  lading  does 

001 
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not  in  all  cafes  import  a  transfer  of  the  property  of  the  goods     1790. 
configned,  yet  where  the  goods  when  delivered  would  belong 


to  the  indorfee  of  the  bill,  and  the  indorfement  accoinpanies  a  Masom 
title  of  property,  it  ought  in  law  to  bind  the  confignor,  at  Lxckbak. 
leaft  with  refpeft  to  the  intereft  of  third  parties.  This  argu-  *°^* 
ment  h^s,  Iconfefs,  9  very  fpecious  appearance.  The  whole 
difficulty  of  the  cafe  refts  upon  it ;  and  I  am  not  furpri^ed  at 
the  impreffion  it  has  made,  having  long  felt  the  force  of  ic 
myfelf.  A  fair  trader,  it  is  faid,  is  deceived  by  the  mifplacec) 
confidence  of  the  conjignor.  The  purchafer  ffes  a  title  to  thp 
|]elivery  of  the  goods  placed  in  the  hands  of  a  man  who  ofFer$ 
them  to  fale.  Goods  not  arrived  are  eyery  day  fold  without 
any  fufpicion  of  diftrefi;,  on  fpeculation$  of  the  faireft  nature. 
The  purchafer  places  no  credit  in  the  co^Tignee,  but  in  the 
indorfement  produced  to  him^  which  is  the  adi  of  the  confignor. 
The  firft  confideration,  which  aiFedis  this  argument  is,  that  ic 
proves  too  much,  and  is  incoofiftcnt  with  the  admiiEon^  But 
let  us  examine  what  the  legal  right  of  the  yendor  is,  and  whether, 
with  refped^  to  him,  the  affignee  of  a  bill  of  lading  (lands  on  a 
better  ground  than  the  confignee  from  whom  be  received  it.  I 
Ibte  it  to  be  a  clear  proportion,  that  the  vendor  of  goods  not 
paid  for,  may  retain  the  pofieffion  againft  t,he  vendee ;  not  by  aid 
of  any  equity,  but  on  grounds  of  law.  Qur  oldefl  books  (a) 
confider  the  payment  of  the  price  (day  not  being  g»ven)  as  a 
condition  precedent  implied  in  the  contrad  of  fale;  and  that 
the  vendee  cannot  take  the  goods,  nor  fue  fpr  them  withotU: 
tender  of  the  price.  If  day  had  been  given  for  payment,  and  the 
vendee  could  fupport  an  adtion  of  trover  againft  the  vendor,  the 
price  unpaid  mud  be  dedg^Sled  from  the  damages,  in  the  fame 
manner  as  if  he  had  brought  an  a£linn  on  the  contrad,  for  the 
non-delivery.  Srue  v.  Prefiott^  1  Atk.  2\^.  The  fale  is  not 
executed  before  delivery  ;  and  in  the  fimplicity  of  former  timeSf 
a  delivery  into  the  a£lual  pofTrffivon  of  the  vendee  or  his  fervant, 
was  always  fuppofed.  In  the  variety  and  extent  of  dealing, 
jirhich  the  increafe  of  commerce  has  introduced,  the  delivery 
inay  be  prefumed  from  circumftances,  fo  as  to  veft  a  property, 
in  the  vendee.  A  defti nation  of  the  goods  by  the  vendor  to 
the  ufe  of  the  vendee ;  the  marking  them,  or  making  them  up 
to  b^  delivered ;  the  removing  them  for  the  purpofe  of.  being 

(tf)  See  M,  41.  vui  the  Year  Book  t]^  cited. 

delivered^ 
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1790.     delivered,  may  all  intitle  the  vendee  to  z&  as  owner,  to  affign. 

■  j^^^^       and  to  maintain  an  aflion  againft  a  third  perfon,  into  wbofe 

«.         hands  they  have  come.     But  the  title  of  the  vendor  is  never 

i!lw!*'    entirely  divefled,  till  the  goods  have  come  into  the  pofleffion  of 

the  vendee*     He  has  therefore  a  complete  right,  for  juft  caufe, 

to  retrad  the  intended  delivery,  and  to  (lop  the  goods  in  trattjium 

The  cafes  determined  in  our  courts  of  law  have  confiraied  this 

doSrine,  and  the  fame  law  obtains  in  other  countries. 

In  an  a£)ion  tried  before  me  at  GuUdkall^  after  the  laft  TrimH 
term,  it  appeared  in  evidence,  that  one  Bowering  had  bought 
a  cafk  of  indigo  of  Vtrrukz  and  Co*  at  Amjlerdaniy  which  was 
fent  from  the  warehoufe  of  the  feller,  and  (hipped  on  board  a 
ytRcX  commanded  by  one  Tulloh^  by  the  appointment  of  Bower^ 
ing.  The  bills  of  lading  were  made  out,  and  figned  by  TulUB^ 
to  deliver  to  Bowering  or  order ^  who  immediately  indorfed  onQ 
of  them  to  his  correfpondent  in  London^  and  fent  it  by  the  poft* 
Verrulez  having  information  of  Bowering^ %  infolvency  before  tb^ 
fhip  failed  from  the  Texely  fummoned  Tulloh  the  (hiprmafter  be^ 
fore  the  court  at  Amjindam^  who  ordered  him  to  fign  other  bills 
of  lading,  to  the  order  of  I'errulez*  Upon  the  arrival  of  tbc 
ihip  in  London^  the  {hip-mafler  delivered  the  goods,  according  to 
the  laft  bills,  to  the  order  of  Verrulex.  This  cafe,  as  to  the 
practice  of  merchants,  deferves  particular  attention,  for  the  judges 
of  the  court  at  Amfterdam  are  merchants  of  the  moft  exten- 
five  dealings,  and  they  are  affifted  by  very  eminent  lawyers. 
The  cafes  in  our  law,  which  I  have  taken  fome  pains  to  colleA 
and  examine,  are  very  clear  upon  this  point.  Snu  v.  PnfioU 
thoqgh  in  a  court  of  equity,  is  profefledly  determined  on  legal 
grounds  by  Lord  Hardwicke^  who  was  well  verfed  in  the  prin- 
ciples of  law }  and  it  is  an  authority,  not  only  in  fupport  of 
the  right  of  the  owner  unpaid,  to  retain  againft  the  conlignee, 
but  againft  thofe  claiming  under  the  confignee  by  afflgnment 
for  valuable  confideration,  and  without  notice.  But  the  cafe 
of  [a)  Fearon  v.  Bowers^  tried  before  Lord  Chief  Jufiice  Lee^  is 

a  ca(b 

(tf)  Fearon  «.  Bowirs,  GuiUAtll,  March  18,  175?,  coram  Let,  Ch.  J. 
Detinue  jgainft  ihc  mafter  or  capiain  of  a  fhip.  On  the  general  iflue  pleaded,  the 
ctfe  appeared  to  be,  that  one  Hail  of  Salifiury  had  written  to  jifiull  and  Co.  mercbani* 
at  Malaga,  to  fend  him  30  butti  of  olive  oil,  which  jijkell  accordingly  bought,  an^ 
ihipped  on  board  the  (hip  Tav^ftockj  of  which  the  defendant  was  ommander,  who  figned 
thr?e  bills  of  lading  acknowledging  the  receipt  of  the  goods,  to  be  delivered  to  the 
order  of  the  Shipper.  In  the  bills  was  the  ufuol  cUufe^  ihat  one  being  performed,  tb^ 
other  two  Apuld  b:  void. 
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:i  care  at  law,  and  it  is  to  the  fame  tWe&  a»  Sme  v.  Pn/tsU      1790. 
1^0  alfo  is  the  cafe  of  the  {a)  Jjfignns  of  Burgball  v.  Howard^  -^- 


before     Masoh 

V. 

Tht  goods  being  thus  (hipped,  Jfltell  {tni  an  invoice  thereof,  and  alfo  one  of  the  bills  LicKBAt- 
of  lading  CO  Hall^  indorfeJ  by  AJkeJly  to  deliver  the  contents  to  Hali\  and  jijkell  at  the  '^^' 
fame  time  fent  to  Jonesy  his  partner  In  Ertglandf  a  bill  of  exchange  drawn  on  Hall  for 
the  amount  of  the  price  of  the  oil ;  and  alfo  another  of  the  bills  of  lading  indorfcd  by 
AJktll  to  deliver  the  contents  to  jMe%.  The  bill  of  exchange  was  prefcnted  to  Uall^ 
but  00^  being  paid  by  him  It  was  reciirned  protefted;  vyhereupon  ywes  on  the  ift  of 
S^tembiT  1751,.  (a  day  or  two  after  the  (hip  arrived,)  applied  to  che  defendant  to  deliver 
the  oils  to  him,  and  having  prodtlced  his  bill  of  lading,  the  defendant  promlfed  to  deliver 
them  accordingly*  But  the  (hip  not  being  reported  to  the  cuftom-houfe,  the  oils  could 
not  be  then  delivered ;  and  betore  they  were  delivered  che  plaintiff  on  the  3d  of  September 
produced  the  bill  of  lading  fent  to  //<///,  with  an  iodorfement  thzreon  by  Hall  to  deliver 
the  contents  to  the  plaintiff,  and  alfo  the  invoice,  upon  the  credit  of  which  he  had 
advanced  to  lfa//aoo/.—Notwith(Unding  this,  the  defendant  afcerwards  delivered  the 
oils  to  Jonu,  and  took  his  receipt  for  them  on  the  back  of  the  bill  of  lading. 

For  the  p1ainti6r  it  was  contended,  chat  the  bill  of  lading  iadorfed'  to  //u//,  and  by.  him 
to  the  plaintiff,  had  fixed  the  property  of  the  goodrin  the  plaintiff.  That  the  confignee 
•f  a  bill  of  lading  has  fuch  a  property  that  he  may  affign  ic  over,  Evam  v.  Martlett, 
I  Lord  Kaym.  271.  There  it  is  laid  down,  if  goods  are  by  bill  of  lading  condgned  to 
A.f  A.  is  the  owner  and  mud  bring  the  adion  againft  the  mailer  of  the  (hip  If  they  are 
ioft:  bdtif  the  bill  be  fpecial  to  deliver  to  A.  for  the  ufe  of  ^.,  B.  ought  to  brii^  the 
«^ion }  but  If  the  bill  be  general,  and  the  invoice  only  (hews  they  are  upon  the  account 
of  J?.,  A'  ought  to  bring  the  action,  for  the  property  is  in  him,  and  B,  has  only  a 
truft,  per  totam  (unam.  Hclt,  C.  J.  faid,  the  cunfigneeof  a  bill  of  lading  has  fuch  a 
property  that  he  may  aflign  It  over  j  and  Shower  faid,  ic  had  been  adjudged  fo  in  die 
Exchequer.  It  has  been  farther  infi{ted,  that  the  plaintiff  had  advanced  the  200/.  on 
the  credit  of  the  bill  of  lading.  In  the  courfe  of  trade^  and  no  objection  was  made  thac 
the  oils  had  not  been  paid  for  j  for  that  would  prove  too  much,  namely,  that  the  bill  of 
lading  was  not  negotiable.  And  the  indorfement  was  compared  to  the  indorfement  of  a 
bill  of  exchange,  which  is  good,  thoujh  the  bill  originally  was  cbcained  by  fraud.  Mer•^ 
chants  were  examined  on  both  fides,  and  fcemed  to  agree  that  the  indorfement  of  a  bill 
of  lading  veils  the  property  ;  but  that  the  oiiginal  confignor.  If  noc  paid  for  che  goods^ 
had  a  right  by  any  means  that  he  could,  to  (lop  their  coming  to  the  hahds  of  the  con- 
fignee till  paid  for.  One  of  the  witnefTes  faid,  he  had  a  like  c'lfe  before  the  chancellor, 
who  upon  tbatoccafion  faid,  he  thought  the  confignor  haJ  a  right  to  get  the  goods  in 
fuch  a  cafe  back  into  his  hands  in  any  way  fo  as  he  did  not  (leal  them. 

It  alfo  appeared  by  the  evidence  of  merchants  and  captains  of  (hips,  that  the  ufage 
Wa«}  where  three  bills  of  lading  were  figned'  by  the  captain,  and.indorfed  to  different 
pcrfons,  the  captoin  had  a  right  to  deliver  the  goods  to  whichever  he  thought  proper  j  thae 
he  was  dlfcharged  by  a  delivery  to  either  with  a  receipt  on  the  bill  of  lading,  and  was 
not  obliged  to  look  into  the  invoice  or  confider  the  mci.ts  of  the  different  claims. 

Lee,  Ch.  J.  infumm'ngup  the  evidence,  faid,  that  to  be  fure,  nakedly  confidered, 
a  bill  of  lading  transfers  the  property,  and  a  right  to  aOign  that  property  by  indorfement; 
that  the  invoice  ftrengthens  that  right  by  (hewing  a  farther  intention  co  transfer  the 
property.  But  it  appeared  in  this  cafe,  that  Jcne*  had  the  other  bill  of  lading  to  eat 
a  curb  on  Ha/l,  who  in  »a£k  had  never  paid  for  the  goods.  And  it  appeared  by  the 
evidence,  that  according  to  the  ufage  of  trade,  the  captain  was  not  concerned  to 
examine  who  }v«d  the  beA  righCon  che  differenC  bills  of  lading.  All  he  had  to  do  wa« 
to  deliver  the  goods  upon  one  of  the  bills  of  lading,  which  was  done.  The  jury  there- 
fore were  diredcd  by  the  Chief  JuHice  to  find  a  verdict  for  the  defendant,  which  t::c/ 
accordingly  did. 

(a)  Afligncesof  BuacHALL  a  bankrupts.  Howakd. 

^t  CMbull  fittings  after  Hil.  32  Cu.  2.  coram  Lord  ManifiJd. 

Oat 
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1790-      before  Lord  Mansfield,     The  right  of  the  configriof  to  flop  the 
■  goods  is  here  confidered  as  a  legal  right.     It  will  make  nddif* 

Mason  fcrence  in  the  cafe,  whether  the  right  is  confidered  as  fpringing 
LicKBAi-  from  the  original  property  not  yet  transferred  by  delivery;  or  tt 
'°^*  a  right  to  retain  the  thing?  as  a  pledge  for  the  ph'cfe  unpaid.  In 
ii\  the  cafes  cited  in  the  courfe  of  the  argument^  the  right  of 
the  confignor  to  (lop  the  goods  is  admitted  as  againft  the  coih- 
fignee.  But  it  is  contended,  that  the  right  ceafes  as  againS  t 
perfon  claiming  under  the  confignee  for  a  valuable  confiderattooy 
and  without  notice  that  the  price  is  unpaid.  To  foppoit  this 
pofition  it  isneceflaryto  maintain  that  the  right  of  the  configndr 
is  not  a  perfed  legal  right  in  the  thing  itfelf^  but  that  it  is  oolf 
founded  upon  a  perfonal  exception  to  the  confignee,  which 
would  preclude  his  demand  as  contrary  to  good  faith  and  uncoiH 
fcionable.  If  the  confignor  had  no  legal  title,  the  queftion  be* 
tween  him  and  the  bonafidi  purchafer  from  the.  conGgnee  would 
turn  on  very  nice  confideratons  of  equity.  But  a  legal  lien,  at 
well  as  a  right  of  property,  precludes  thefe  confiderations ;  and 
the  admitted  right  of  the  confignor  to  ftop  the  goods  in  irw^hi 
as  againfl-  the  confignee,  can  only  reft  upon  his  original  title  as 
owner,  not  divciled,  or  upon  a  legal  title  to  hold  the  pofleffioa 
of  the  goods  till  the  price  is  paid,  as  a  pledge  for  the  pricet 
^  It  has  been  aflerted  in  the  courfe  of  the  argument,  that  the 
right  of  the  confignor  has  by  judicial  determinations  been  treated 
as  a  mere  equitable  claim  in  cafes  between  him  and  the  con* 
fignee.  To  examine  the  force  of  this  afllertion,  it  is  neceflary 
to  take  a  review  of  the  fcvcral  determinations : 

The  firft  is  the  czk  of  fVright  v,  Campbell^  4  Burr*  2046.  00 
which  the  chief  ftrefs  is  laid.  The  firft  obfervation  that  occurr 
upon  that  cafe  if,  that  nothing  was  determined   by  it.     A  cafe 

One  Burghall  at  Lardort  gave  xn  order  to  Bromly  at  hivtrfoolto  lend  him  a  eiitntity^ 
of  cheefe.  Btomley  accordingly  fhipped  a  ton  of  cheefe  on  board  a  (hip there,  wbcRof 
Hotvard  the  defendant  was  mafter,  who  (i^ned  a  bill  of  lading  to  deliver  it  in  good  condi- 
tioo  10  Bur^kaU  in  London.  The  fiiip  arrived  in  the  Tkamttf  but  Bu^gbatl  havipf 
become  a  bankrupt,  the  defendant  was  ordered  on  behalf  of  Bromtey  not  to  deliver  tht 
goods,  and  accordingly  refufed,  though  the  freight  was  tendered.  It  appeared  by  the 
pl/iotifTs  witnefTes  that  no  particular  ihip  was  mentioned,  whereby  the  cheefe  fliouid  be 
fenc,  in  which  cafe  ihe  (hipper  was  to  be  at  the  ri/k  of  the  peril  of  the  feas.  The  aQion 
was  on  the  cafe  upon  the  curtom  of  the  realm  againtl  the  defendant  as  a  carrier. 

Lord  Mahifitld  was  of  opinion  that  the  plaintiffs  had  no  foundation  to  recover,  nl 
faid,  he  had  known  it  federal  times  ruled  in  Chancery,  that  where  the  confignee  beconKT 
a  bankrupt,  and  no  part  of  the  price  had  been  paid,  that  it  was  lawful  for  the  confignor' 
to  fcixe  the  goods  before  they  ccme  to  the  hands  of  the  confignee  or  hit  aflignees;  aai' 
tKat  this  was  ruled,  not  upon  principle*  of  equi'y  only,  but  the  laws  of  property. 

The  plabtiffs  wire  aonfaited, 

was 
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was  referved  by  the  judge  at  niji  prtui^  on  the  argument  of     1790. 
which  the  court  thought  the  fadts.  imperfeftly  ftated,  and  di- 


rtied a  newr  trial.  That  cafe  cannot  therefore  be  urged  as  a  Mv%»oii 
decifion  upon  the  point.  But  it  is  quoted  as  contaming  in  the  Lickbak. 
report  of  it,  an  opinion  of  Lord  Mansfield^  that  the  right  of  the-  *^* 
coflfignor  to  flop  the  goods,  cannot  he  fet  up  agalnft  a  third ' 
perfon  claiming  under  an  indorfement  for  value  and  without 
notice.  The  authority  of  fuch  an  opinion,  though  no  decifioa 
bad  followed^  upon  it,  would  dcfervcdly  be  very  great,  from 
the  high  refped  due  to  the  experience  and  wifdom  of  fo  great  a 
jadge.  But  I  am  not  able  to  difcover  that  his  opinion  was  de- 
livered to  that  extent,  and  I  aflent  to  the  opinion  as  it  was  de- 
livered, and  very  corre£ily  applied  to  the  cafe  then  in  queflion. 
Lord  Mansfield  is  there  fpeaking  of  the  confignment  of  goods  to 
a*  ftiflor  to  fell  for  the  owner ;  and  he  very  truly  obferves ; 
ift.  That  as  againft  the  fador,  the  owner  may  retain  the  goods  i 
adiy.  That  a  perfon  into  whofe  hands  the  fador  has  paflcd  the 
confignment  with  notice,  is  exadly  in  the  fame.fituation  with 
the  fa^r  himfelf;  3dly,  That  a  bona  fide  purchafer  from  the 
fiador,  (hall  have  a  right  to  the  delivery  of  the  goods,  becaufe 
they  were  fold  bona  fide^  and  by  the  owner's  own  authority.  If 
the  owner  of  the  goods  entruft  another  to  fell  them  for  him, 
and  to  receive  the  price,  there  is  no  doubt  but  that  he  has  bound 
bimfelf  to  deliver  the  goods  to  the  purchafer ;  and  that  would 
hold  equally,  if  the  goods  ^  had  never  been  removed  from  his 
warehoufe.  The  queftion  on  the  right  of  the  confignor  to  ftop 
and  retain  the  goods,  can  never  occur  where  the  fador  has 
aded  ftridly  according  to  the  orders  of  his  principal,  and  where, 
confequently,  he  has  bound  him  by  his  contrail.  There  would 
be  no  poilible  ground  for  argument  in  the  cafe  nolv  before  the 
court,  if  the  plaintiffs  in  the  adion  could  maintain,  that 
Tarings  and  Co.  had  fold  to  them  by  the  intervention  of  Free" 
manj.2ini  were  therefore  boMnA  ix  conira£1u  to  deliver  the  goods. 
Lrord  Mansfield's  opinion  upon  the  dire£l  queftion  of  the  right 
of  the  confignor  to  ftop  the  goods  againft  a  third  party,  who 
bas  obtained  an  irdorfement  of  the  bill  of  lading,  is  quoted  in 
favour  of  the  confignor,  as  delivered  in  two  cafes  at  nifi  prius ; 
{a)  Savignae  v.  Cuff  \n  1778,  and  {b)  Stokes  v.  La  Riviere  in 
1785.  Obfervations  are  made  on  thcfc  cafes,  that  they  vftr^ 
governed  by  particular  circumftances ;  and  undoubtedly  when 
there  is  not  an  accurate  and  agreed  ftate  of  them,  no  great 
ilfcfs  can  be  laid  on  the  authority.     The  cafe  of  [c)  Caldivell  v. 

(*j  2  Xirm  Rep,  B.  R.  66.       '^h)  a  'Ttttr.  Rt/>.  B.  R,  75.       (0  i  T/rw  /!<?/.  B  R,  105. 

Bail 
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lyoo*     SaJl  IS  improperly  quoted  on  the  part  of  the  plaintiffs  in  the  ac« 
m  tion,  becaufe  the  queftion  there  was  on  the  priority  of  coiifign« 

Maiom  ments,  and  the  right  of  the  confignor  did  not  come  under 
LicK^Aft.  confideration.  The  cafe  of  (a)  Hikbirt  v.  Carter^  was  ah'b  cited 
^  ^ow.  ^^  ({jg  (2me  (Ide,  not  as  having  decided  any  queftion  upon  the 
oonfignor's  right  to  ftop  the  goods,  but  as  eftablifhing  a  pofition, 
that  by  the  indorfement  of  the  bill  of  lading,  the  property  was 
fo  completely  transferred  to  the  indorfee,  that  the  (hipper  of  the 
goods  had  no  longer  an  infurable  intereft  in  them.  The  bill  of 
lading  in  that  cafe  had  been  indorfed  to  a  creditor  of  the  fhipper  % 
and  undoubtedly  if  the  fad  had  been  as  it  was  at  firft  fuppofed, 
that  the  cargo  had  been  accepted  in  payment  of  the  dcbt^  the 
concludon  would  have  been  juft ;  for  the  property  of  thegoods, 
and  the  rifk,  would  have  completely  palTed  from  the  Ihipper  to 
the  indorfee  ;  it  would  have  amounted  to  a  fale  executed  for  a 
confideration  paid.  But  it  is  not  to  be  inferred  from  that  cafe, 
that  an  indorfement  of  a  bill  of  lading,  the  goods  remaining  at 
the  rifle  of  the  (hipper,  transfers  the  property  fo  that  a  policy 
of  infurance  upon  them  in  his  name  would  be  void.  The  greater 
part  of  the  confignments  from  the  Weft  Indies^  and  all  countries 
where  the  balance  of  trade  is  in  favour  of  England^  are  made  to 
a  creditor  of  the  fhipper  ;  but  they  are  no  difcharge  of  the  debt 
by  indorfement  of  the  bill  of  lading  ;  the  expence  of  infurance^ 
freight,  duties,  are  all  charged  to  the  fhipper,  and  the  net  pro- 
ceeds alone  can  be  applied  to  the  difcharge  of  his  debt.  That 
cafe  therefore  has  no  application  to  the  prefent  queftion.  And 
from  all  the  cafes  that  have  been  collected,  it  does  not  appear 
that  there  has  ever  been  a  decifion  againft  the  legal  right  of  the 
confignor  to  ftop  the  goods  in  tranfttu^  before  the  cafe  now  brought 
before  this  court.  When  a  point  in  law  which  is  of  general 
concern  in  the  daily  bufinefs  of  the  world,  is  diredly  decided^ 
the  event  of  it  fixes  the  public  attention,  dire£ls  the  opinion, 
and  regulates  the  pradice  of  thofe  who  are  interefted.  But 
where  no  fuch  decifion  has  in  fa£l  occurred,  it  is  impoi&ble  to 
fix  any  ftandard  of  opinion,  upon  loofe  reports  of  incidental 
arguments.  The  rule  therefore  which  the  court  is  to  lay  down 
in  this  cafe,  will  have  the  efFe£l,  not  to  difturb,  but  to  fettle  the 
notions  of  the  commercial  part  of  this  country,  on  a  point  of 
very  great  importance,  as  it  regards  the  fecurity  and  good  faith 
of  their  tranfaQions.  For  thefe  reafons,  we  think  the  judg- 
ment of  the  court  of  King's  Bench  ought  to  be  revcrfed. 

(j)  X  Ti'mRfp,  B.  i?.  745. 
Mr.  Juftlce  IltJth  was  unable  to  attend  during  '.he  whole  of  ihls  term. 

TH£   END   OF    HILARY   TER:^:. 


V  -A.  S  E  S  1790' 

ARGUED  AND  DETERMINED 


m  THE 


Court  of  COMMON   PLEAS, 


IN 


Eafter  Term, 

In  the  Thirtieth  Year  of  the  Reign  of  George  III. 


NOONE    V.    Smith.  Monday, 

A  Rule   having  been  granted  on  the  motion  of  Wiitfon^  Serjt.  a  p'eaof 
to  flievr  caufe  why  the  defendant  (hould  not  plead  feveral  b^p^adS^ 
matters,  viz.  Non  aJTumpftt  as  to  part,  ttnder  as  to  the  rcfidue,  V'^V  f 

.      e       sr  judge  tor- 

and  a  fet-Otl  ;  der  for  time 

Rwke^  Serjt.  (hewed  for  caufe,  that  the  defendant  had  ob-  [^^^"^^J^, 
tained  four  feveral  orders  of  a  judge  for  time  to  pleads  between  ed. 
the  9th  of  February  laft  and  the  9th  of  Jlpril\  that  after  time 
to  plead  being  given  (which  was  always  on  terms  of  pleading 
ifluably,  ^c.)  the  defendant  could  not  plead  a  tender  without 
rpecial  leave  to  plead  it,  becaufe,  ftri£lly  fpeaking,  a  plea  of  ten* 
der  was  in  the  nature  of  a  plea  in  abatement,  and  not  an  iiTuable 
plea ;  that  this  was  eftabli(hed  as  the  practice  of  the  court  in  the 
cafe  of  NottU  v.  Hirveyy  Eaft.  27  Geo.  3. 

Watfon  for  the  rule,  urged,  that  the  praQicc  of  the  King's 
Bench  was,  to  allow  a  plea  of  tender  after  time  to  plead  granted  ; 
that  the  only  ground  of  objection  was,  that  it  was  formerly  not 
confidered  as  an  ifluable  plea ;  but  that  in  truth  it  was  both  an 
boneft  and  an  ifluable  plea,  as  it  went  to  take  away  the  plaintiflff 
right  of  a£iion,  and  bring  the  merits  fairly  before  the  court. 

On  this  day  Lord  Loughborough  declared,  that  as  the  prac-* 
tice  of  the  King's  Bench  differed  from  the  pra£lice  of  this  court, 
and  as  a  plea  of  tender  was  a  fair  and  juft  plea,  it  would  be 
right  to  alter  the  praAice  of  this  court  in  conformity  to  that  of 

Vol.  L  B  b  the 
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1790*     ^he  King's  Bench,  and  to  perioit  the  defendant  to  ple»d  a  ten^ef 

»■  ^  after  a  judge's  order  for  time  to  plead.     The  rule  was  therefore 

^^^       made  abfolute;  but  it  was  thought  reafonable  that  the  defendant 

Smith,     (hould  pay  the  cofts  of  (hewing  caufe,  as  the  court  had  laid  down  a 

rule  of  practice  different  from  the  lad  determinatroo  on  the  fubjed. 

Gould,  J.  obferved,  that  though  the  firft  cafe  in  Barms  on 

this  fubje£t  {a)    10  Geo.  2*  was  an  authority  to  (hew  that  a  plea 

of  tender  could  not  be  pleaded  after  obtaining  a  judge's  order, 

yet  there  were  two.fubfequent  determinations  in  the  fame  book, 

one  in  (i)  25  Geo.  2*  and  the  other  in  {c)  26  ^  27  Geo.  2>  which 

were  agreeable  to  the  rule  which  the  court  now  laid  down. 

{a)  Davenhilly.  Barritt,  i  Barnes  ^  243.  8vo.     33".  4  to. 
{h)  frkaley  V.  Hatrijon^  2  BarneSy  29^.  8vo.     360.  410. 

(c)  Piffieldy,  Moreyy  2  Barnes,  296.  Sto.     362.  410.     Ses  1  Burr,  59.   I  Cr^Kft. 
Piac.  155.     Impefs  Prac,  B.  R»  191.     U.  C.  B.  262. 


Morjaj,  The  Butchers'  Company  z\  Morey. 

May  joth. 

A  power  TPHIS  was  an  aflion  of  debt  for  8  /.     The  declaration  ftatcd, 

f  ranted  by  *    «*  That  King  Geo.  2.  by  letters  patent  bearing  date  the  icth 

acomplny  "  of  October j  in  the  23d  year  of  his  reign,  ordained  that  all  and 

**^cul»  *  "  Angular  the  freemen  of  the  fociety  of  the  art  or  myflery  of 

trade  ma  ««  butchers,  \9'\i\\\n  xhQ  oiiy  oi  London^  ziiA  every  Other  pgrfon  Vihfi 

Sroakcb^n  **  ^^^"  "^"^^  ^"^  exercifed,  or  fliould  thereafter  ufe  or  exprcife  the 

Uwsforthc  «  art  and  myftery  of  butchers  within  the  dry  of  London^  the 

of  oilperfQns  **  liberties  and  fuburbs  thereof,  and.  within  any  other  place  what* 

th«"r^!in  "  foever  within  two  miles   from   the  faid   city  pi  London^  by 

that  place,  •«  whaifoever  name  fuch  fociety  was  called  or  known,  and  their 

enab'esicto  ^  m        r  .  r  >      ••*-    m*.m 

make  bye-     "  fucceflors  for  cver  thereafter  might  and  (hould  be,  by  virtue 

!rS»"o  **  ®^  ^^^  ^^*^  l^^itnu  one  body  corporate  and  politic,  by  the 

cxercifing     <!  name  of  the  matter,  wardens,  and  commonalty  of  the  art  or 

Ibo  K^\,t   "  myftery  of  butchers  of  the  city  of  London^''  bTc.     After  other 

7ji^cmf>fny   Particulars,  the  power  of  the  company  to  make  bye-law*  was 

as  well  aa      thus  ftated  ;  "  That  they  fhould  have  full  power  and  authoritv  to 

are.  "  appoint,  irom  time  to  time,  fuch  reafonable  ordinances,  decrees, 

^*  orders,  and  conftitutions  in  writing,  which  to  them  or  thema- 

•«  jor  part  of  them,  iftc.  (hould  feem  to  be  good,  wholefome,  pro- 

*<  fitable,  honeft,  and  neceflary  for  the  good  order  and  government 

««  of  the  mafler,  wardens,  i^c.  and  of  all  other  perfons  for  the  time 

•<  being,  exercifing  or  ufing  the  faid  art  or  myftery  of  butcberSf 

«*  or  expojing  Jlejb  to  fale  within  the  city  of  London^  and  for  de- 

*<  daring  in  what  mannerthe  (aid  matter,  bV.  and  ir///>^M  vfiMg 

14  «  tbi 
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"  /*#  jrf,  £^tf.  or  ixfofing  flejb  U  fali  within  the  did  cityi  and     1790. 
**  within  two  miles  thereof,  in  their  offices,  fervants,  and  trades  '  ^ 

*^  (hould  behave,  bear,  and  ufe  themfelves  for  the  public  good  and    Butcr- 
**  common  benefit  of  the  faid  mafter,  wardens,  lie.  and  in  all  cafes 
'^  and  things  whatfoever,  touching  or  in  what  manner  foerer  con- 
^^  cerning  the  art  or  myftery,  i^c.  and  as  often  as  they  (hould 
**  make,  conftitute,  tff .  (uch  inftitution«,  ordinances,  orders,  and 
*^  conftitutions,  (hould  make,  limit,  and  provide  fuch  pains,  pe* 
*^  nalties,  and  punifliments,  by  imprifonment  of  the  body,  or  by 
**  fines  and  forfeiture,  or  by  either  of  them,  againft  and  upon  aU 
^^  offenders  againft  fuch  laws,  as  to  the  faid  mafter  and  wardens^ 
**  ^e.  ihould  feem  neceilary,  £^r."     It  was  alfo  ftated  riiat  the 
faid  fines  and  forfeitures  were  to  be  recovered  and  levied  to  the 
Ax{t  of  the  faid  maAer,  and  wardens,  £5^.  ^*  which  faid  letters  patent 
•*  the  faid  freemen  of  the  fociety  of  the  art  or  myftery  of  butchers, 
**  and  the  faid  other  perfons  therein  nanud^  and  thereby  meant  to  hi 
•*  incorporated  afterwards^  t^e.  accepted^  iffc."     The  bye-law  in 
queftion  was  as  follows  :  **  That  whereas  the  Lord's  day,  com« 
**  monly  called  Sunday^  was  by  Chriftians  to  be  kept  holy,  it  was 
^*  ordained  that  no  perfon  then  ufing,  or  who  (hould  thereafter  ufe 
*^  the  faid  art,  Isfc.  and  (hould  inhabit  and  dwell  wFthin  the  faid 
^^  city  or  fuburbs  thereof,  or  within  two  miles  of  ihe  fame  city, 
<*  (hould  keep  open  any  (hop  or  offer  tofale  any  fre(h  meat  upon 
**  the  faid  day  ;  and  that  every  fuch  perfon  who  (hould  offend, 
**  contrary  to  any  part  of  that  ordinance,  (hould  forfeit  and  pay  to 
•*  the  f^id  mafter,  wardens,  iSc.  for  the  firft  time  20/.  for  the  fe- 
•*  cond  rime  40X.  and  for  every  time  afcerwards  3/.     And  that  it 
^'  was  farther  ordained,  that  all  the  penalties,  forfeitures,  and 
**  fums  of  money  to  be  forfeited,  (hould  be  to  the  ufe  of  the  mafter, 
**  wardens,  i3c.  and  on  refufal  (hould  be  recovered  by  aflion  of 
••  debt,  y^.**  of  which  faid  bye-law  the  defendant  had  notice.     It 
vras  then  avered  that  the  defendant,  after  the  making  of  the  faid  laWy 
and  before  committing  the  feveral  offences  thereinafter  mentioned, 
ha^  been  and  ftill  was  a  butcher,  and  then  ufed  and  fiill  did  ufe  the 
art,  lie.  within  the  fpacc  of  two  miles  from  the  faid  city,  in  Mint" 
Street^lic, ;  that  the  defendant  did  on  the  29th  o{  January  fjSbf  the 
fame  being  Sunday,  in  a  certain  (hop  of  him  the  faid  defendant,  isfc» 
fell  divers  large  quantities  of  fle(b,  to  wit,  thirty  pounds  weight  of 
pork,&^.  to  divers  perfons  unknown,  contrary  to  the  form  andeffe<!i 
of  the  faid  order  in  that  behalf  made  as  aforefaid,  whereby  he  for- 
feited the  fum  of  20  s.  Ve.    The  other  offences  were  ftated  rn  a 
fimilar  manner,  and  the  declaration  concliided  rn  the  comqapn  form. 

Bba  Plea 
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1790.  Plea  Nildihet.     Thccaufc  was  tried  at  Guildhall^  at  the  fit* 

■  tines  after  laft  A'Jichselmas  term,  and  a  verd-d  found  for  the  plain* 

BvV/h-     ^*^*'     ^  "^"'^  having  been  obtained  for  arrcfting  ihc  judgment, 
««s'  Com-        Jdair^  Le  BJanc^  and  Jratfsn^   Serjts.  fncwed  caul'e.     There 
y',        is  no  ground  for  arredin^  the  judgment  in  this  cafe,  the  bye- 

MoixT.  Jaw  not  being  made  for  the  irrpropcr  rcftraint  of  trade,  but  the 
due  regulation  of  it  conlbnant  to  the  law  of  the  land,  29  Car,  2* 
c.  7.  Though  the  charter  would  not  have  been  good  without 
acceptance,  2  BrewnL  ico.  yet  it  is  here  exprcfsly  ftated  that  the 
"  frutttn  and  tkejaii  ether  perfzns  acctptid  it"  The  majority  of 
perfons  cxercillng  the  nadc  of  Imichers,  having  accepted  it,  their 
acceptance  muft  be  taken  to  be  the  acceptance  of  all,  and  to  bind 
their  fuccelTors  :is  well  as  themfelves.  So  in  the  [a)  Chejltr  cafe, 
the  former  inhabitants  being  incorporated  by  charter,  they  who 
afierwarcs  became  Inhalntants  were  confidered  to  be  under  the 
fame  government.  It  is  a  c*ear  principle,  that  where  corporations 
ar&eilabiiihed  for  general  local  government,  the  laws  made  by 
them,  if  not  beyond  the  limits  of  their  jurifdiclion,  bind  all  per- 
fons, as  well  thofe  who  are  within  ihofe  limits  at  the  time  of 
making  the  laus,  as  thcfe  who  becctr.c  fo  in  future.  Thefeiaws 
being  once  pafi'rd,  continue  in  fojce  till  they  are  repealed.  If 
this  be  true  in  cafes  of  general  local  government,  it  muft  alfo  be 
true  in  thofe  of  particular  government ;  the  only  difference  is, 
that  in  one  inilance  the  limits  of  the  governokcnt  are  more 
exienfive  than  in  the  cihfr.  I:i  [h)  Cuddjn  v.  Eajiiuhky  it  is  laid 
down,  that  **  a  corporation  is  properly  an  invefting  the  people  of 
•*  the  place  with  the  local  government  thereof,  and  therefore 
"  their  law  fball  bir.d  ftranger?."  In  (c^  Pierce  v.  Bartrum^  a 
bye-law  of  the  corporation  of  ExeUr^  to  prohibit  butchers  and 
o:her  perfons  from  flaughtering  any  beaft  within  the  walls  of  the 
city,  was  holden  to  bind  the  defendant  though  not  a  member  of 
the  corporation,  upon  the  principle,  that  whoever  comes  to  refide 
in  any  place,  is  fubjcfl  for  the  li.ne  being  to  the  local  jurifdidion 
of  that  place.  And  though  in  [d)  Franklin  v.  Green^  a  bye-law 
of  the  corporation  of  butchers,  merely  refpccling  the  manner  of 
preparing  a  particular  fort  of  meat,  was  holdcn  not  to  bind 
lirangers,  yet  it  is  there  faid,  that  the  law  <*  would  have  been 
«  good  to  bind  Grangers,  if  made  to  fupprefs  fraud  or  any  other 
**  general  inconvenience."  Now  there  cannot  be  a  greater  gene- 
ral inconvenience  than  the  public  profanation  of  the  Lord*s  day. 

(j)  7kt  Kirg  r.  Amery^  1  Tim  Re^,  S.  R.  5-5. 
[h)  1  Salk,  19s.  (0  Ca'orp.  £69. 

Ki)  i&tjfr.  II.    Seeilfo  i  R:IL  Mr,   365.  ^40.     5  C*.  63.  h.    Heh,  lit. 
B  tt9,  15.     Oirir.  cC« 
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Bond  and  Lawrence^  Scrjts.  contra.     The  company  of  butchers     1790. 
cannot  malce  laws  to  bind  thofe  who  are  not  members  of  the 


Moxsy» 


The 

company.  No  corporation  can  make  bye-laws  binding  on  butch- 
ftrangers,  without  the  authority  of  parliament.  There  can  be  no  **''  ^****" 
charter  to  eftablifh  a  power  of  making  laws,  moreextenfive  than 
the  incorporation  itfelf.  The  king  cannot  grant  fuch  a  charter; 
and  here  the  defendant  is  not  a  member  of  the  company.  As  to 
the  cafe  of  the  corporation  of  Exeter^  though  the  general  cor-> 
poration  of  a  large  town  may  have  power  to  bind  ftrangers  by  its 
local  regulations,  yet  it  does  not  follow  that  a  particular  corpo- 
ration within  fuch  a  town  has  the  fame  power.  This  diftindlion 
will  clearly  appear  from  attending  to  the  nature  of  general  corpo* 
rations,  the  purpofes  for  which  they  were  eftabliflied,  and  the 
large  powers  granted  to  them  at  their  firfl  inftjiution,  in  every 
country  of  Europe  ;  Robertfin^s  Hijl.  Charles  V.  vol.  i.  p.  296- 
301.  note.  7  he  fame  diftinfiion  is  taken  in  the  cafe  mf  the 
(a)  Trinity  Houfe  v.  Crifpin.  So  alfo  in  {b)  DodwM  v.  The 
Univerflty  of  Oxford^  the  court  were  inclined  to  hold  that 
a  bye-law  of  the  univerflty  did  not  extend  to  the  inhabitants 
of  the  town,  and  in  the  {c)  Mayor  of  Guildford  v.  Clarke^  it  was 
holden  to  be  an  incurable  objedion  to  the  declaration,  that  it 
ftated  a  bye-law  of  the  corporation  to  be,  **  That  if  any  inhabit- 
^*  ants  (hould  be  duly  eleded  to  the  office  of  bailiff  and  refufe 
'*  to  take  it  upon  him,  he  (hould  forfeit  20/.  becaufe  the  corpo- 
<*  ration  could  not  make  bye- laws  to  bind  all  the  inhabitants  of 
.  ^^  the  town,  but  only  the  freemen  or  members  of  the  corpora- 
•*  tion.**  On  the  fame  principle  likewife  arc  Brc.  Abr.  tit. 
Cujlom^  pi.  32.  Ibid.  tit.  Pnfcription^  pL  40. 

jfdair  in  reply,  did  not  difpute  the  pofition^  tha(  no  corpora- 
tion could  make-bye  laws  to  bind  all  perfons  whatever,  without 
the  authority  of  the  legiflature ;  but  argued  that  the  diflindion 
between  general  corporations  like  London  or  Exettrj  and  par- 
ticular guilds  or  fraternities  was  this,  that  a  general  corporation 
could  make  bye-laws  binding  on  all  perfons  within  its  local 
limits,  whatever  trade  they  might  carry  on,  and  whatever  might 
be  the  fubje£k  of  fuch  bye-laws ;  but  that  a  particular  guild  or 
fraternity  could  only  make  regulations  refpeding  its  particular 
trade.  The  company  of  butchers  could  not  reflrain  the  com- 
pany of  weavers  from  exercifiug  their  trade  on  a  Sunday^  becaufe 
the  regulation  of  the  latter  was  not  the  objed  of  the  incorpora- 
tion of  the  former.     But  that  obje£l  was  evidently  the  regulation 

(a)  Sir  7imat  Jonetf  T45.  (^)  2  ^Itntr.  33,  {c)  3  V.^tr.  247. 
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1790.     ^  ^11  butchers  within  the  limits  prefcribed.     The  fallicy  of  th« 
■       ■     ■  argument  on  the  other  fide  confifts,  in  ufing  the  term  «  ftnngers^' 
BiJTo*.     ''*  '^  "*^^  extenfive  fenfe,  inftead  of  confining  it  to  perfoos  who 
xtt*  Com-  are  not  members  of  the  company. 

'^^^  Lord  Loughborough.— I  can  fee  no  good  ground  of  ob- 
MoftXT.  jeflion  to  this  bye*law  itfelf,  nor  to  the  fubjcA  matter  of  it.  It 
IS  a  regulation  made  in  affirmance  of  the  general  ftatute  law  of 
the  kingdom,  which  prohibits  buying  and  felling  on  the  Lord's 
day.  The  butchers*  company  have  affixed  a  penalty  on  per- 
fons  exercifing  the  trade  of  butchers,  who  (hall  fell  meat  on  that 
day,  and  have  increafed  the  penalty  in  proportion  to  the  firft, 
fecond,  and  third  offence.  The  objedion  raifed  is,  that  the  au- 
thority by  which  thefe  regulations  are  made,  is  defefiive;  be- 
caulb,  it  is  contended,  it  can  only  extend  to  thofe  perfons  who 
are  members  of  the  company.  It  is  alfo  faid,  that  though  large 
corporations,  and  thofe  which  are  eftablilhed  for  the  genera! 
purpofes  of  local  government  have  a  right  to  bind  by  their  laws 
all  perfons  within  the  limits  of  their  jurifdidton,  yet  that  a 
private  particular  corporation  like  the  butchers*  company,  can 
have  no  right  to  afFefl  any  perfon  but  their  own  members.  But  no 
cafe  was  cited  which  fupports  this  pofition.  I  agree  that  ftrangers 
and  they  who  are  not  concerned  in  the  trade,  for  the  regulation  of 
which  the  company  was  eftabliflied,  cannot  be  bound  by  the 
laws  of  that  company  :  if  this  bye-law  had  inflified  a  penalty  on 
the  buygrs  of  meat,  I  fhould  hold  it  to  be  clearly  bad,  becaufe  they 
are  perfeA  ftrangers.  It  is  an  objeS  of  public  policy  that  the 
exercife  of  certain  trades  (hould  be  under  the  regulations  of  par- 
ticular bodies ;  charters  have  various  effeAs  according  to  the  fub- 
ySts  of  themw  Some  are  granted  with  exdufive  rights  to  particular 
perfons,  others  contain  rules  which  only  aiFe£i  certain  members. 
On  principles  of  general  policy  the  objed  of  the  law  is,  that  by 
means  of  charters  of  this  kind,  the  power  of  carrying  on  trade, 
of  making  up  goods,  of  expofing  them  to  fale,  and  the  like,  (hould 
belong  to  the  local  government  of  particular  diftri6)s.  For  thefe 
purpofes,  certain  reflraints  are  impofed,  fince  every  regulation  is 
more  or  lefs  a  reftraint.  Now  if  in  the  prefent  inftance,  the 
butchers'  company  had  no  power  to  regulate  their  own  trade,  lb 
as  to  make  laws  binding  on  perfons  who  exercife  that  trade,  u 
well  thofe  who  were  not  members  of  the  company,  as  thofe  wbo 
were ;  the  confequence  would  be,  that  the  beneficial  purpofe  of 
the  chatter  would  be  entirely  defeated,  and  the  only  perfont  in- 
jured by  the  reftraint  would  be  the  members  themlclves.    For 

thea 
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Ihen  all  other  perfons  might  carry  on  the  trade  without  controul,     1790* 
while  the  members  of  the  company  would  be  excluded,  and  the  j- 

whole  buflnefs  of  fupplying  meat  on  Sundays^  would  fall  into  the     b^tck- 
bands  of  butchers  not  of  the  company.     But  this  would  be  con-  ms'Com- 
trary  to  the  intent  of  the  charter.    I  think  this  cafe  comes  within       '^^^ 
the  principle  of  the  Exiter  cafe,  and  therefore  that  the  judgment    Motsr. 
ought  not  to  be  arretted. 

Gould,  J.— The  only  difference  betweeo  this  and  the  ExeUr 
cafe  is,  that  there  the  regulations  were  confined  to  the  city  of 
ExitfTt  but  here  the  limits  extend  beyond  the  boundaries  of  the 
city  of  London.  But  where  a  charter  is  granted  to  a  company  in 
affirmance  of  an  ad  of  parliament,  made  for  the  purpofe  of 
common  decency  and  piety,  it  is  fit  that  the  lilmits  of  the  charter 
fliould  be  as  extenfive  as  the  mifchief  to  be  remedied.  If  the  char- 
ter were  confined  to  the  city  itfelf,  perfons  who  pay  no  regard 
to  the  law  might  eafily  go  out  of  the  limits  prefcribed  and  buy 
meat ;  by  which  means  the  purpofe  of  the  charter  would  be  de- 
feated. I  therefore  think  thefe  are  reafonable  limits,  and  fee  no 
reafon  to  objedi  to  the  validity  of  the  bye-law. 

Heath,  J. — I  am  of  the  fame  opinion.  The  bye-law  feems 
to  me  to  be  a  good  one,  and  within  the  authority  given  by  the 
charter  to  the  company.  Nor  is  it  contrary  to  the  cafe  in  i  BulJIm 
II.  where  it  is  faid,  the  bye-law  had  been  good,  if  made  to  fup-' 
prefs  any  general  inconvenience.  And  that  cafe  may  well  be 
reconciled  with  iFentr.  33.  which  was  on  a  queftion.  Whether 
a  bye-law  of  the  univerfity  of  Oxford  was  good,  which  refirained 
all  perfons,  townfmen  as  well  as  fludents,  from  walking  in  the 
ftreets  after  nine  o'clock  at  night :  a  prohibition  was  granted, 
and  one  of  the  judges  obferved,  that  though  it  might  be  proper 
to  reftrain  fcholars  o^  the  univerfity  from  being  in  the  flreets 
after  that  hour,  yet  there  was  no  reafon  why  the  townfmen  fhould 
be  under  the  fame  reftraini.  Now  this  agrees  with  the  doArine 
in  Bulftrode^  for  fo  far  from  fuppreffing  a  general  inconvenience, 
it  would  be  highly  inconvenient,  if  the  inhabitants  of  a  town  were 
prevented  from  walking  in  the  ftreets  after  nine  o'clock,  whatever 
ssay  be  the  cafe  in  regard  to  the  ftudents  of  an  univerfity. 

Wilson,  J.— I  am  of  the  fame  opinion.  I  think  it  a  good 
bye-law,  and  that  no  objefiion  can  be  made  to  the  fubje£l  mat- 
ter of  it.  The  fame  prohibition  is  eftablifhed  all  England  over 
by  a£^  of  parliament.  But  it  was  faid,  that  the  charter  could  give 
fio  fucb  powtr  to  the  compatiy.    If  this  be  true,  the  king  had  no 

8^4  fight 
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1790.      right  to  grant  fuch  a  charter,  which  expref&ly  gives  a  power  to 

■   ■  bind  not  only  members  of  the  company,  but  likewife  all  perfont 

The       exercifing  the  trade  in  London,  and  within  two  miles  round.  The 

Butch-  *^  ' 

lis' Com-  queftion  then  is.  Whether  the  king  could  give  this  power?  for 
'^y  theobjefl  of  its  exertion  is  admitted  to  be  a  proper  one.  Now 
Mo&£Y.  is  there  any  authority  denying  the  king  to  have  the  Hgbt  ?  It  it 
allowed  that  general  corporations  have  fuch  a  power  by  their 
charters.  But  by  what  authority  ?  Who  could  give  them  that 
power  but  the  king?  Then  if  the  king  can  grant  a  power  of  this 
kind  to  general  corporations,  What  fhall  prevent  him  from  grant- 
ing it  to  particular  and  private  corporations  ? 

Rule  dtfcharged  (a). 

{a)  [For  the  cafei  refpeding  bye-laws  I  what  at  a  reftraint  of  trade,  fee  fFUla'i 
made  by  public  companies,  and  what  bye-  I  Rep,  38S.  Mr.  DurnfirtTi  note  (^)*J 
law  Is  confidaed  only  as  a  regulacbn,  and  | 


Sjifurday,     Thrale,    Cowper,    and   Lawrence,    Executors   and 

Truftccs  of  Caleb  Lomax  Efq.  v.  The  Bifliop  of 

London,    Francis   Henry   Barker,   Clerk,    and 

Edward  Barker  Efq. 

fJtTtl^'^   G)UARE  Impidiu    The  declaration  ftated  that  the  defendants 

£avi"n'^ated  ^^^  ^^^^  fummoncd  to  anfwer  the  plaintiffs,  executors  and  de- 

his  title  in     vifees  in  truft  named  in  the  will  of  Caleb  Lomax  Efq.  deceafed, 

tion,  thcdc^  of  z  plea  that  they  permit  them  to  prefcnt  a  fit  perfon  to  the  Hcar^ 

^U^ThU      ^^'  ^^  ^''  Stephen's  near  St.  Man\  which  is  vacant,  Wr.    That 

own  tide  in    the  faid  Caleb  Lomax  was  in  his  life-time  feifed  in  fee  of  the  ad- 

uuc'ing  ***"    vowfon   in  grofs  of  the   faid   vicarage ;  that  he  prefented  one 

which  fete.    Daniel  Bellamy^  his  clerk,  who  was  admitted,  inftituted,  and 

ral  incident-    .     ,     «     1  .  •       r  ...  -  ...  ^ 

ai  points  are  inducted  mto  the  fame,  in  the  time  of  peace,  in  the  time  of  our 

fhepUimiff  '*^«  fovereign  lord  King  George  2.  isfc. ;  that  the  faid  Caleb  being 

i.)therep!i-  fo  feifed,  he  devifed  the  faid  advowfon  to  the  faid  plaintiffs  until 

forth  cden.  ^^^  '^^  Ca/cb  Lomax  {hould  attain  the  age  of  25  years,  or  fhoulJ 

tiainriAttcr  ^jjp^  whlch  fhould  fifft  happen,  with  remainders  over  :  ihii  Caleb 

tiur,  would  Lomax  the  father  died  fo  feifed,  without  altering  or  revoking  his 

IhcdefMd-  ^'^'»  *^*^  ^^^  ^^'"?  *^*^^  ^^^  under  25  years,  whereby  the  plain* 
ant*t  title,  tiffs  became  feifed  oi  the  faid  advowfon  ;  that  being  fo  feifed  the 
wly^S'io-**^  vicarage  aforefaid  became  vacant  by  the  death  of  the  faid  Daniel 
docenent  to  Bellamy^  and  is  yet  vacant :  that  Caleb  Lmax  the  fon  is  living 

A  tnTerfe  of 

one  of  thole  incidenul  points^  with  which  traverfe  the  replication  concludes ;  the  defendant  in  th« 
■cjoinder  takct  no  notice  of  die  traverfe  in  the  replication,  but  travtrfu  the  matter  of  inducement  which 
pfccedet  Ic  This  rejoinder  is  good,  and  roajr  well  frajs  by  the  traverje  in  the  replication,  that  tr^^e^ 
Mn^  em  immaterttl  tne.  In  pleading  a  right  in  co-parceners  to  prefent  to  an  advowfon  by  tornt,  it  is 
good  to  ftate  tlut  Tuch  right  arofe  bccaufc  the/  did  aoc  agree  to  prefcnt ;  [which  is  fjooounoiis  to  fay* 
ing  they  cmld  not  sgrec.] 

and 
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and  under  the  2ge  of  23  years,  that  is  to  fay  of  the  age  of  22     1790 
years.     By  reafon  whereof  it  belonged  and  dill  belongs  to  the 
plaintiffs  to  prefent  a  fit  perfon  to  the  faid  vicarage.     And  the 
defendants  unjuflly  hindered,  ^c.  The  BiAop 

The  Bijh9p  pleaded  the  ufual  plea,  that  he  neither  had  nor 
claimed  any  thing  in  the  faid  vicarage,  but  the  admif&on,  inftitu- 
tion,  and  induction,  t^c,  as  ordinary,  i^c. 

Francis  Henry  Barker^  clerk,  pleaded  alfo  as  ufual,  that  be  did    ' 
not  hinder  the  plaintiffs  from  prefenting,  (5f(, 

The  defendant  Edward  Barker^  pleaded  firft,  "  That  one  John  EUis 
«  John  Ellis  Efq.  deceafed,  was  in  his  lifetime  fcifed  of  the  faid  ^/^^"jr 
<c  advowfon  of  the  faid  vicarage  in  the  faid  declaration  mentioned,  vowfoo, 
^*  in  grofs  by  itfelf,  as  of  fee  and  right,  and  being  fo  thereof  feifed, 
**  he  the  faid  John  Ellis  in  his  life-time,  prefented  to  the  faid  prefeoted 
•*  vicarage  being  then  vacant,  Thomas  Perkins  his  clerk,  who  on  J^^*^*^' 
**  that  prefentation  was  admitted,  inftituted,  and  induded  into  the  clerk, 
**  faid  vicarage,  in  the  time  of  peace,  in  the  time  of  his  late  ma» 
•*  jefty  Charles  the  Second^  late  king  of  England^  and  became  in- 
•*  cumbent  thereof ;  and  the  {d\A  Thomas  Perkins  (o  htxng  fuch 
^<  incumbent,  and  the  faid  John  Ellis  being  fo  feifed  of  the  faid 
«  advowfon  as  aforefaid,he  the  faid  John  Ellis  afterwards,- to  wit, 
••  on  the  30th  day  of  June^  in  the  year  of  our  Lord  1680,  at  the 
*'  parifb  aforefaid,  made  his  laft  will  and  teftament  in  writing,  ex-  . 
**  ecuted  and  attefted  fo  as  to  pafs  his  real  eflate,  and  thereby 
**  devifed  the  faid  advowfon  unto  his  then  wife /Z/^/rrj  ;  to  hold  deviredto 
•<  the  fame  to  the  faid /i/t/rr<i,  and  her  afligns  for  her  life,  and  after  ^^/*|!? 

°  '  wife  for  life, 

«*  her  deceafe,  he  devifed  the  fame  unto  his  fecond  fon  Thomas 

**  Ellisy  and  to  the  heirs  male  of  his  body  lawfully  to  be  begotten,  to  \ii%{^ 

**  with  divers  remainders  over  in  default  of  fuch  iffue,  in  the  faid  J^-ff'^ff^' 

**  will  mentioned :  and  the  faid  John  Ellisy  afterwards  to  wit,  on 

**  the  fame  day  and  year  aforefaid,  at  the  parifli  aforefaid,  died  fo  o^ath  of 

**  feifed  of  the  faid  advowfon  as  aforefaid,  upon  whofe  death,  the  7'^  ^^^ 

*•  faid  Rebecca  became  and  was  feifed  of  and  in  the  faid  advowfon,  Reh,cca  the 

«  in  grofs  by  itfelf,  as  of  freehold  and  right  for  her  life,  the  fe-  Jl^/^j^^^ 

*'  veral  remainders  thereof  refpe£)ively  belonging  as  in  the  faid 

*'  will  is  for  that  purpofe  limited  and  declared  ;  and  the  faid 

*'  Rebecca  being  fo  thereof  feifed,  and  the  feveral  remainders  be- 

•«  longing  as  aforefaid,  the  faid  Rebecca  afterwards  to  wit,  on  the 

*«  I  ft  day  of  June  in  the  year  of  our  Lord  1 68  2,  at  the  parifh  afore- 

•<  faid  died  fo  feifed  of  and  in  the  faid  advowfon  ;  upon  whofe  Her  death. 

**  death  the  faid  nomas  Ellis  became  and  was  fcifed  of  and  in  the 

?•  faid  advowfon,  in  grofs  by  itfelf,  to  him  and  the  heirs  male  of  l^^^'lfuu 

4C  bjj   m*lc. 
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«  his  body  lawfully  to  be  begotten,  the  further  remainderi  i^^ere. 
"  of,  belonging  as  aforefaid,  by  virtue  of  thedevife  aforefaid :  and 
**  the  faid  Thomas  Ellis  being  fo  feifed  thereof,  afterwards  to  wit,oa 
*^  the  28th  day  of  O£fober^  in  the  fecond  year  of  the  reign  of  his 
'*  }ate  majefty  James  the  Second,  late  king  of  Engiandj  Qc^  at  the 
«  parifli  aforefaid,  in  the  faid  county  o^  Hirtford^  by  a  certain  io« 
^<  denture  then  and  there  made,  between  the  faid  Th$m4is  Ellis  ^ 
"  the  firft  pan  j  John  Dody  gent,  and  John  Rievf^  gent,  of  the 
*^  fecond  part ;  and  JVtlliam  Muffin^  citizen  and  barber  chirurgeoa 
^  of  London  of  the  third  part ;  and  daly  inrolled  of  record  in  the 
•*  high  court  of  Chancery,  of  his  faid  late  majefty  king  Jamts 
•*  the  Second,  at  JVeJiminJier^  in  the  county  oi  Middlefix^  within 
*'  fix  months  after  the  making  thereof,  according  to  the  form  of 
^*  the  ftatute  in  that  cafe  made  and  provided,  (one  part  of  which 
•'  faid  indenture  fcaled  with  the  fcal  of  the  faid  Thomas  Ellisf  the 
**  faid  Edward Barier  brings  now  here  into  court,  the  date  whereof 
••  is  the  day  and  year  laft  aforefaid,)  the  faid  Thomas  EUis^  for  and 
^^  in  confideration  of  a  certain  fum  of  money  to  him  in  hand  paid 
*'  by  the  faid  John  Dod  and  John  Reeve^  bargained  and  fold  the 
*<  faid  advowfon  to  the  faid  John  Dod^  and  John  Ritve^  and  their 
^<  heirs,  to  hold  the  fame  to  the  faid  John  Dod^  and  John  Reivt  and 
<^  their  heirs,  as  by  the  fame  indenture  more  fully  appears;  byvirtoe 
*»  of  which  faid  indenture,  the  faid  John  Dod^  and  John  Rttve^ 
^'  became  and  were  feifed  of  the  faid  advowfon,  in  grofs  by  itfelf, 
«<  as  of  fee  and  right :  and  the  faid  John  Dody  and  John  Retvtt 
•«  being  fo  feifed  thereof,  the  faid  William  Mujfon^  afterwards  to 
"  wit,  on  the  oflavc  of  St.  Martin^  in  the  term  of  St.  Michael^ 
^^  in  the  2d  year  of  the  reign  of  his  faid  late  majefty  King  James 
«'  the  Second,  in  the  court  of  his  faid  late  majefty  of  the  bench, 
**  impleaded  the  faid  John  Dodf  and  John  Reeve^  then  tenants  of 
^'  the  freehold  of  the  faid  advowfon,  in  a  plea  of  land  of  the  faid 
«»  advowfon,  by  a  writ  of  our  faid  lord  the  king  of  entry  yirr  di/fiijhi 
^^  en  U  poft^  then  returnable  in  the  fame  court,  and  duly  returned ; 
*<  and  the  faid  fHUiam  Muffon^  then  duly  appearing  in  the  faid 
**  court,  the  aforefaid  John  Dod^  and  John  Reeve^  in  the'  court 
«*  of  the  faid  late  King  James  the  Second,  of  the  Bench  at  fVeft'- 
^^  minjler^  at  the  return  of  the  faid  writ,  came  and  vouched  thereof 
*<  to  warranty  the  faid  Thomas  EUis^  who  was  then  prefent  in  the 
«  fame  court,  who  in  his  proper  perfon  freely  then  and  there  war- 
*<  ranted  to  them  the  faid  advowfon,  and  vouched  thereof  to  war- 
«•  ranty  John  Wheeler^  who  was  then  and  there  likewife  prefent  in 
**  the  faid  court,  in  his  proper  perfon,  and  freely  warranted  to 
^  bioi  the  f<tid  Thomas  Ellis  the  faid  advowfon :  and  thereupon  in 

"  the 
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^^  the  fame  court,  before  Sir  Henry  BiddingfUld^  knight,  and  his     1790. 
^*  companions  then  juftices  of  the  faid  late  King  Jamis  the  Second, 


^<  of  the  bench  aforefaid,  in  the  fame  term  of  St.  Micbail^  fuch         ^. 
•*  proceedings  were  had,  that  it  was  Ironfidered  by  the  f^me  court,  ThcBifliop 
^  that  the  faid  fFilliam  Mujfon  Qiould  recover  his  feifin  againft  the 
^^  faid  John  Dod  and  y^iftii  Rjeve^  of  the  advowfon  aforefaid,  and 
f*  that  the  faid  John  Dod  and   Jtf£»  £r^/ Ihould  have  of  the 
f  ^  land  of  the  faid  Thomas^  to  the  value,  £2^^.  and  that  the  faid 
^<  Thomas  fhould  further  have  of  the  land  of  the  faid  J^hn  Whuler^ 
f*  to  the  value,  l^c.  and  that  the  faid  John  Wheeler  fliould  be  in 
**  mercy,  Gfc.  whereupon  the  faid  William  Muffbn^myti  the  writ 
<<  of  •  the  faid  late  King  James  the  Second,  to  be  direded  to  the 
U  then  (herifFof  the  county  of  Hertford^  returnable  immediately, 
'*  to  caufe  feifin  of  the  faid  advowfon  to  be  delivered  to  him,  which 
**  writ  was  granted  to  him  returnable  in  the  fame  court,  and  the 
**  faid  (heriflT  afterwards  in  (he  fame  term.. returned,  that  he  de- 
'<  livered  feifin  thereof  to  the  faid  fFilliam  Muffin^  as  by  the  faid 
^  writ  he  was  commanded,  as  by  the  record  of  the  faid  judgment 
^^  and  proceedings  in  the  faid  court  of  our  faid  lord  the  now  king 
M  of  the  bench,  here  remaining,  more  fully  appears.    Which  fatd 
*^  recovery  in  form  aforefaid  had,  was  bad  to  the  ufe  of  the  faid  eotheafeof 
"  Thomas  Ellis^  and  his  heirs.    By  virtue  of  which  faid  recovery)  ^"^^*  "* 
^*  the  faid  Thomas  Ellis  became  and  wasfeifed  of  the  faid  ad  vow- 
**  fon,  in  grofs  by  itfelf,  as  of  fee  and  right  |  and  being  fo  feifed 
f<  thereof,  afterwards  to  wit,  in  Hilary  term,  in  the  fecond  year  of 
<*  the  reign  of  their  late  majefties  fFilliam  CsT  Mary^  late  king  and 
^*  queen  of  England^  ^c. ;  in  the  court  of  their  faid  late  majefties, 
•*  before  Henry  PolUxfen^  John  Powell^  Thomas  Rokeby^  and  Peyton 
'*  FentrieSf  then  their  late  majefties  juftices,  and  other  loving  fub- 
**  jedls  of  their  faid  late  majefties.  then  prefent,  a  certain  fine  was  Afine levied 
«  levied  between  Henry  KilligreWj  Efq* plaintiff  and  the  iiiiTho-  ^VutSThi* 
'^  mas  Ellis  and  Mary  his  wife  deforceants,  o^  the  faid  advowfon,  wife, 
<<  whereof  a  plea  of  covenant  had  been  fummoned  between  them 
J*  in  the  fame  court,  namely,  that  the  faid  Thomas  Ellis  and  Mary 
**  his  wife,  acknowledged  the  faid  advowfon  to  be  the  right  of  the 
«  faid  Henry  KiUigreWj  as  the  fame  which  the  faid  Henry  KiUigreWj 
*<  had  of  the  gift  of  the  faid  Thomas  Ellis  and  Mary  his  wife,  and 
<*  they  remitted  and  quit  claimed  the  fame  from  the  faid  Thomas 
^  SKs  and  Mary  his  wife  and  their  heirs,  to  the  faid  Henry  Killi^ 
^^  grew  and  his  beh-s ;  and  the  faid  Thomas  Ellis  and  Mary  his 
*<  wife,  granted  for  themfelves  and  the  heirs  of  the  faid  Thomas^ 
«<  that  they  would  warrant  to  the  faid  Henry  Killignw  and  his 

«  heirs 


Ptriuns^ 
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lyQO.      **  heirs  the  faid  advowfon  againft  them  (he  faid  Thomas  Ellts  and 

■  "  Afary  and  the  heirs  of  the  faid  Thomas,  for  ever  ;  as  by  the  faid 

TiftALE     c(  fjj^g  remaining  of  record  in  the  court  of  our  lord  the  now  king^ 

ThcBiAop    •*  of  the  bench  here,  more  fully  appears  :  Which  faid  fine  fo  as 

i(  aforefaid,  had  and  levied,  was  had  and  levied  to  the  ufe  of  the 

He?^-Kl^!  "  ^^*^  ^^''^  Killlgrew,  and  his  heirs  for  ever :  whereby  the  faid 

^nw  in  tee.  **  Henry  Killigrew  became  and  was  feifed  of  and  in  the  faid  advow- 

**  fon,  in  grofs  by  ilfelf  as  of  fee  and  right.     And  the  faid  Heurj 

**  Killigrew  being  fo  feifed  thereof  as  aforefaid,  the  faid  vicarage 

"  afterwards  and  in  the  life-time  of  the  faid  Henry  Killigrew^  at  the 

'*  parifh  aforefaid,  in  the  faid  covmty  of  Hertford^  to  wit,  on  the 

wn'b^t^h'    **  ^'^  ^^y  oi  May  in  the  }ear  of  the  Lord  1693,  became  vacant 

dearh  of       "  by  the  death  of  the  faiJ  Thtima:  Perkins,  whereby   it  then  and 

•*  there  belonged  to  the  faid  Henry  Killigrew,  to  prefent  a  fit  per- 

'^  fon  to  the  faid  vicarage ;  but  the  faid  vicarage  continued  and 

**  remained  fo  vacant  for  the  fpace  of  one  year  and  the  half  of  an» 

"  other  year,  next  after  the  death  of  the  faid  Thomas  PtrJtins;  by 

**  reafon  whereof,  and  by  force  of  the  royal  prerogative,  the  right 

•*  of  prefenting  a  fit  perfon  to  the  faid  vicarage  for  that  turn  dc- 

i.ipfc  to       ••  volvcd  upon  his  faid  late  majefty  King  IFllUam  the  Third,  then 

hJ.am  3.     u  being  king  of  England -,  whereupon  his  faid  late  majefty  King 

"  William  the  Third,aftcrwards  to  wit,  on  the  29thdayof  A/tfrri(, 

whoprcfnt-  **  in  the  year  of  our  Lord  1695,  prefented  to  the  faid  vicarage 

^tkiriuu     "  **  J^^^  Fffihergillh\s  clerk,  who  on  that  prefentation  was  admitted, 

*^  inftituted,  and  induced  into  the  fame  in  the  time  of  his  faid  late 

**  majefty  King  William  the  Third,  and  became  incumbent  therc- 

**  of;  and  the  faid  John  Fcthergill,  fo  being  fuch  incumbent,  and 

"  the  faid  Henry  Killigrew  being  fo  feifed  of  the  faid  advowfon, 

<^  afterwards  to  wit,  on  the  8tb  day  of  December  in  the  year  of 

*^  our  Lord  1704,  at  the  parifh  aforefaid,  in  the  faid  county  of 

j^dvo'vfon     "  Hertford,  he  ihe  faid  Henry  KilUgnw,  made  his  laft  will  and 

dsviittjby.     «  tcftameni  in  writing  executed  and  attefted  fo  as  to  pafs  his  real 

^riu'^      '    •*  eflate,  and  thereby  devifed  the  faid  advowfon  to  Lucy  Killigrew 

to/.fc.v>iii    *'  his  wife  for  her  life,  and  afterwards  to  wit,  on  the  20th  day 

^ficioriuc.  c(  of  Deeember,  in  the  year  of  our  Lord  1712,  at  the  parifli  afore- 

Drathof       "  ^^^^^  *"  *^^  ^^^^  county  of  Hertford^  died  feifed  of  the  faid  ad- 

Ur's  Klin-  («  vowfon  as  aforefaid,  without  leaving  iflue  male  of  his  body; 

oattirrc^"    **  upon  whofe  death  the  faid  Lucy  by  virtue  of  the  faid  laft  incn«- 

mair.  cc  tioned  devife,  became  and  was  feifed  of  the  faid  advowfon,  in 

fJiife.""^   **  Z^^^^  ^y  "^^^^  *^  ^^  freehold  and  right  for  her  life ;  and  the  re- 

Keverfion      <*  vcrfion  thereof  then  defcended  and  came  to  the  three  daughters 

xhtthret       "  of  the  faid  Henry  Killigrew  to  wit,  to  Lucy  Killigrew  the  eldeft 

d^ugkttn^t  («  daughter. 
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*'  daughter,  Mary  KHligrew  the  fecond  daughter,  and  Judhb  Kil^      ^790. 
**  ligrew  the  youngeft  daughter  of  the  faid  Henry  Killtgmv^  as  the  '- 

*•  daughters  and  co-heirs  of  the  faid  Henry  Killigre%u  ;    whereby     ^""^'^ 
**  the  faidZfffy,  Mary^  and  Judith^  their  daughters,  then  and  there  Tne  Bi/h.p 
"  became  and  were  fcifedof  the  faid  revcrfion  of  the  faid  advow-  ,.     ^^V.' 
*•  fon,  in  grofs  by  itfelf  as  of  fee  and  right,  in  coparcenary:  and  g'-^Wmcc. 
••  the  faid  Lucy  KHligrew  the  mother  being  fo  feifed  of  the  faid  C:'.h  lIL 
•*  ad  vowfon  for  her  life,  and  the  reverfion  thereof  belonging  to  the  ^;''';>  *"** 
•'  faid  Lucy^  Mary^  and  Judith  the  daughters  of  the  faid  Henry  ^ 
^*  KHligrew^  and  their  heirs   in  form  aforefaid,  the  faid  Mary 
*'  afterwards  to  wit,  on  the  3d  day  of  February^  in  the  year  of  our 
**  Lord  1726,  at  the  pari(h  aforefaid,  took  to  hufband  Edvjard  Msrytht 
**  Barker  Efq.  the  late  grandfather  of  the  faid  Edward  Barker^  the  ^^""j^^^l'^j, 
**  now  defendant ;  whereby  the  faid  Edward  Barker  the  grand-  ^ardB^rkr^ 
«  father,  and  the  faid  Mary,  in  right  of  the  faid  Mary,  became  ^[-^hl^'^t^' 
•*  and  were  feifed  of  and  in  the  faid  revcrfion  of  the  faid  Aiary,  of  «cndan:. 
*'  and  in  her  faid  one-third  part  of  the  faid  advowfon,  in  grofs  by 
*^  itfelf,  as  of  fee  and  right  y  and  being  io  thereof  feifed,  and  the 
••  faid  Lucy  KHligrew  the  mother,  being  fo  feifed  of  the  whole  of 
^*  the  faid  advowfon,  in  grofs  by  itfelf,  as  of  freehold  and  right  for 
<<  her  life,  the  faid  vicarage  afterwards  and  in  the  life-time  of  the 
**  faid  Lucy  Killignw  the  mother,  t6  wit,  on  the  firft  day  of 
•^  October,  in  the  year  of  our  Lord  1728,  became  vacant  by  the  churchy. 
«*  death  of  the  faid  John  Fothergill  ^  whereby  it  then  and  there  ^Mth^J/*** 
*'  belonged  to  the  faid  Lucy  KHligrew  the  mother  to  prefent  a  fit  FotherpU, 
"  perfon  to  the  faid  vicarage,  but  one  Caleb  Lemax  Efq.  then  and  CaUb  Lomjx 
••  there  ufurping  upon  the  title  of  the  faid  Lucy  Ktlligrew  the  ^I'^lV^i?^ 
*<  mother,  prefented  one  John  Romney  his  clerk  to  the  faid  vicarage  g^no  the 
*'  fo  being  vacant,  who  on  that  prefentation  was  admitted,  in*  (^^ted7^Z* 
"  ftituted,  and  indufled  into  the  fame,  in  the  time  of  his  late  ^w»gf 
**  majefty  George  the  Second,  late  king  of  Great  Britain,  and  be^ 
•*  came  incumbent  thereof :  and  the  faid  John  Romney  fo  being 
**  fuch  incumbent,  and  the  faid  Lucy  Killignw  the  mother  fo  being 
*'  feifed  of  the  faid  advowfon  for  her  life,  afterwards  to  wit,  on  the 
«*  loth  day  of  September,  in  the  year  of  our  Lord   1729,  at  the 
<*  pariOi  aforefaid,  in  the  faid  county  of  Hertford,  the  faid  Lucy  Death  of 
"  KHligrew  the  mother,  died  fo  feifed  of  fuch  her  faid  eftate,  upon  f'^.^^^" 
*^  whofe  death  one  James  Cook,  who  had  then  lately  intermarried  mocher. 
«  with  the  faid  Lucy  the  daughter,  the  eldeft  of  the  faid  three  ^Xnd  of*  ' 
•*  daughters  of  the  faid  Henry  KHlivrew,  became  and  was  feifed  in  ^^^y^^* 
'*  right  of  the  faid  Lucy,  of  ana  in  one  third  part  of  the  faid  t^.fd^ia 

her  right  of 
one  third  of  the  advowfon. 

«  advowfon, 
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1790.      '^  advowfon,  and  the  fafd  Edward  Barker  the  grandfather,  ^nd 
■  **  Mary  his  wife,  in  right  of  the  faid  Mary^  became   and  were 

Thralb    jj  j.^j^^  ^f  ^^^  j^  Q^g  ^^l^gj.  jl^jj.j  p^j.^  of  the  faid  adrowfon,  and 

The  Bifliop  ««  the  faid  Judith  Killigrew  became  and  was  feifed  of,  and  in 
^div^d^^  "  the  other  third  part  of  the  faid  advowfon  ;  and  the  faid  Jdm 
Barker  the     cc  Rodney  fo  being  incumbent  as  aforefaid,  the  faid  vicaraee  aflcr- 

grandfjthcr,  ..rti_i  rcv't 

and  Mary  *'  wards  to  Wit,  on  the  8th  day  of  Junt  in  the  year  of  our  Lord 
^cr Tight"  "  '73°»  became  vacant  by  the  refignation  of  the  faid  JohnRmMty^ 
leifed  of  an-  *<  which  faid  avoidance  was  the  firft  and  next  airoidance  of  the  faid 
JadjkKiL  **  vicarage  after  the  death  of  the  faid  Lucy  Killigrew  the  mother; 
V^  '*'*'«*  •*  and  becaufe  the  faid  Jamts  Cook^  Edward  Barker  the  grandfather, 
raainiog  **  and  Mary  his  wife,  and  Judith^  did  not  then  and  there  agree 
CWch  va  "  among  themfelves,  to  prefent  jointly  a  fit  perfon  to  the  faid  vicar- 
cant  by  the  ''  age,  it  then  and  there  belonged  to  the  faid  James  Cook  lo  prefent 
ofl^i^^"  "  *  fi^  ?"'"'=>"  ^°  ^^^  '^^^  vicarage,  but  his  faid  late  majeity  king 
Firit  avoid-  «  Qg^rgg  fhe  2d.  ufurping  upon  the  faid  Jarrns  Cook^  prefented  the 
thldejih  of  "  (2i\AJohn  Romney  to  the  faid  vicarage  fo  being  vacant,  in  the  turn 
Lun^  the  «c  Qf  jjje  fajj  James  Cook,  who  on  that  prcfentation  was  admitted, 
Becaufe  **  inftitutcd,  and  inducted  into  the  fame,  in  the  time  of  his  faid 
EdwS"^'  **  '^^^  majefty  Icing  George  the  2d.  and  became  incumbent  thereof: 
Barker  tht  «c  and  the  faid  John  Romney  fo.being  fuch  incumbent,  and  the  faid 
fndViy '  "  Judith  being  fo  feifed  of  her  faid  third  part  of  and  in  the  faid 
^T*i^'J^  "  advowfonasaforefaid,  the  faid  7W/Vi5  afterwards,  to  wit,  on  the 
figrewydid  "  loih  day  of  May^  in  the  year  of  our  Lord  1731,  at  the  parifh 
Plfen"^  '"*  "  aforefaid,  in  the  faid  county  of  Hertford,  made  her  laft  will  and 
\i  belonged  "  tcftamcnt  in  writing,  executed  and  attefted  fo  as  to  pafs  her  re^I 
cL^tTpre-  "  eftaie,  and  thereby  dcvifed  her  faid  one-third  part  of  and  in  the 
frnt.  cc  fgij  advowfon,  (among  other  things)  unto  Sir  Philip  Butler 

uAirpingoa  **  Bart,  and  Thomas  Bruce  Efq.  and  their  heirs,  upon  truft  that 
feiJten^-  "  ^*^^y  fl^o"'J  difpofe  of  the  rents  and  profits  thereof,  during  the 
««r«  "  life  of  the  faid  Mary  Barker,  to  fuch  perfons  and  ufes  as  (be 

^wde"  "  fliould  notwithftanding  her  coverture  appoint,  exclufive  of  her 
'V^  *»«'  **  then,  or  any  after  taken  hufband,  and  after  her  deceafe,  in  truft 
to'ttuftws  ««  for  EdiLard  Barker  the  father  of  the  faid  Edward  Barker^  the 
for  fuchufei  «  ^^^  defendant,  and  fon  of  the  faid  Edward  Barker,  the  grand- 
MarySark^  <<  father,  and  Mary  his  wife,  and  the  heirs  of  his  body  lawfully 
SoSlgkw  "  ^^  ^^  begotten,  with  divers  remainders  over  in  default  of  ifliie 
coverture      cc  of  the  faid  Edword  Barker  the  father  in  the  faid  will  mentioned. 

Aould  ap« 

point.  "  and  afterwards,  to  wit,  on  the  i8th  day  o{  June,  in  the  year  of 

iVftraftfct    **  ^""'  ^^^^  *^3''  *^  ^^^  P^"*  aforefaid,  in  the  faid  county  of 

Mdwm^      <*  Hertford,  the  faid  Judith  died  fo  feifed  of  and  in  her  faid 

Bst'kfrhet 

fea,  the  father  of  the  defendant  in  tall  general.    Death  of  yudith  KUJigrnv, 

« third 
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•*  third  part  of  the  faid  advowfon,  without  revoking  or  altering  1790. 

<*  her  faid  will ;  upon  whofe  death,  the  faid  Sir  Philip  Butler  and  ■» 

•*  Thomas  Bruce^  by  virtue  of  the  faid  devife,  became  feifed  of  the  Th«  ale 

•'  faid  Judith^s  third  part  of  the  faid  ad  vow  fon,  during  the  life  of  TheBi/hop 

««  the  faid  ^jrySflrifr* on  the  truftsaforefaid,  the  faid  immediate  o^'^^oo"* 

**  remainder  thereof,  and  the  feveral  other  remainders  thereof  re-  f-jfcd. 
*•  fpedivcly  belonging,  as  in  the  faid  will  of  the  faid  JuJith  is  for 
^*  that  purpofe  limited  and  appointed  :  and  the  faid  Sir  Philip  and 
*'  Thomas  Brua  being  fo  feifed  thereof  as  aforefaid,  the  faid  Mary 

•*  afterwards,  to  wit,  on  the  ift  day  of  May^  in  the  year  of  our  Death  of 

<*  Lord  1734,  at  the  pari(h  aforefaid,  in  the  faid  county  of  Hert-  ^'^  ^'^^' 
*'  /ord^  died,  leaving  iflu©  by  her  faid  hufband,  the  faid  Edward 
*'  Barter  the  father,  who  was  her  only  fon,  and  on  her  death, 
•*  her  faid  hufbandthe  faid  Edward  Barker  the  grandfather,  held 

**  himfelf  io  of  the  third  part  of  the  faid  advowfon,  (the  rcverfion  F.dwarJ 

•*  whereof  originally  defccndcd  to  the  faid  Mary  from  her  faid  ^^|^'?i 

•«  father  Htnry  KilUgrew^)  and  became  feifed  thereof  for  his  life,  berhuftaad', 

•«  as  tenant  by  the  law  of  England^  and  the  reverfion  thereof  then  Ihe^uiJefy 

"  and  there  dcfcended  and  came  to  the  faid  Edward  Barker  the  of  tcr  third 

•*  father,  as  fon  and  heir  of  the  faid  Mary :  and  the  faid  Edward  Rcwfion 

*'  Barker  the  father,  then  and  there  alfo  became  by  force  of  the  ^*'^',<'«- 

'  iccnucd  to 

'«  faid  will  of  the  faid  Judith^  feifed  of  the  one  third  part  of  the  Edward 
«*  faid  advowfon,  which  was  the  faid  Judith's^  in  grofs  by  itfelf,  uih^.tl 
•*  to  him  and  the  heirs  of  his  body;  and  afccrwards,  to  wit,  on  of  Mary, 
•*  the  xft  day  of  November^  in  the  year  of  our  I^rd  1747,  the  faid  Barker  the 
«*  vicarage  became  vacant  by  the  death  of  the  faid  John  Romneyj  o*/^^*jJ"^ 
<<  which  faid  avoidance  was  the  fecond  avoidance  of  the  faid  vi-  Kuiigrew'% 
"  carage,  after  the  death  of  the  faid  Lucy  Killigrew  the  mother ;  uil'^^tJ^M  j" 
*'  and  the  faid  Edward  Barier  the  grandfather,  afterwards,  and  Chutch  va- 
**  during  the  vacancy  of  the  faid  vicarage,  to  wit,  on  the  iSth  day  death*of'*** 
••  of  November^  in  the  year  laft  aforefaid,  at  the  parifli  aforefaid,  Roaney. 
•*  in  the  faid  county  of  Hertford^  died  fo  feifed  of  the  faid  third  ance*aftcr 
••  part  of  the  faid  advowfon,  (the  reverfion  whereof  expcflant  as  the  death  of 
**  aforefaid-,  defcended  from  the  faid  Henry  Killigrew  to  the  faid  mother,* 
«'  Mary  as  aforefaid,)  having  firft  duly  made  his  laft  will  and  J*J"**«  *^ 
•*  teftament  in  writing,  and  appointed  Edward Radeliffe^  Arthur  wardBark\ 
•*  Radcliffe^  and  y^/n^f /;f7;///<./^tfrJ^  the  younger  executors  there-  75**^*J?°?' 
^'  of ;  upon  whofe  death  the  faid  Edward  Barker  the  father  became  having  made 
•«  feifed  of  the  fame  one  third  part  of  the  faid  advowfon,  and  be-  ^"  ^^'^J"* 
^^  ing  fo  feifed  thereof,  and  being  fo  alfo  feifed  in  form  aforefaid  of  executors. 
•*  the  faid  other  third  part  of  the  faid  advowfon,  which  wis  th£  Bari!^iht 
^'  faid  JuditVs^  and  the  faid  vicarage  being  f^  vacant,  it  then  Ather^feired 

.  in  fee  of  hit 

mother  Marft  third  part,  and  in  taU  of  his  aunt  JuditfC%,    PrcfciitatJOO  belonged  to  the  executors  of 
Edward  Barker  the  grandfathef . 

and 
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1790.     ^^  and  there  belonged  to  the  faid  executors  of  the  faid  Edward 

m^         -  *'  Barker  the  grandfather  to  prefent  to  the  faid  vicarage,  but  one 

Th3al«    <(  Caleb  Lomax  ufurpingon  the  faid  executors,  prefented  the  faid 

TheBlihop   ^'  Daniel  Bellamy^  in  the  faid   declaration  of  the  faid   fP^illhm 

of  LoNPQN.  tc  Thrale,  John  Cowter,  and  miliam  Lawrence  mentioned,  his 

ufurpingou   ^    Cleric  to  the  Utd  vicarage  fo  being  vacant  as  aforefaid;  who 

fcTd^F*}     •*  on  that  prefentation  was  admitted,  inftituted,  and  induded  into 

/mi/.  *^  the  fame,  in  the  time  of  his  faid  late  majefty  King  George  the 

<^  '2d,  and  became  incumbent  thereof  in  manner  and  form  as 

*'  the  faid  UWam  Thrale^  John  Cowper^  and  TViUiam  Lawrena 

'^  have  in  their   faid  declaration  ab)Dve  alleged;    and    the  faid 

*^  Daniel  fo  being  fuch  incumbent,  afterwards,  to  wit,  on  the 

<^  19th  day  of  April  in  the  year  of  our  Lord  1751,  at  the  parifh 

"  aforefaid,  in  the  faid  county  of  Hertford^  by  a  certain  indenture 

Zdvw'd       <c  then  and  there  made  between  the  faid  Edward  Barker  the  ifathcr, 

fafhtr  fuf-     "  of  the  onc  part  j  and  one  Jofeph  Pickerings  gent,  of  the  other 

feredacom-  <(  ^^^^    ^^^^  ^^^^  ^f  which  faid  laft  mentioned  indenture,  fealed 

very  of  the    «*  with  the  feal  of  the  faid  Edward  Barker  the  father,  the  faid 

ptmofiiftf-  "  Edward  Barker  the  now  defendant  brings  here  into  court, 

fy Barker      (c  (he  date  whcfcof  is  thc  dav  and  year  laft  aforefaid,  the  faid 

and  Ju  .irb  •'  •'  ' 

KtDigttw,  **  Edward  Barker  the  father,  for  the  confideration  of  a  certain 
*<  fum  of  money  therein  mentioned  to  be  paid  to  him  by  the 
<*  faid  JcJ^ph  Pickerings  did  bargain  and  fell  to  the  faid  jff/eph 
"  Pickerings  the  two  third  parts  of  the  faid  advowfon,  which 
*«  were  of  the  faid  Mnry  and  Judith^  to  have  and  to  hold  the 
fame,  unto  the  faid  Jojepb  Pickerings  from  the  day  of  the  date  of 
"  that  indenture,  for  one  year  from  thence  next  enfuing,  as  by  the 
"  fame  indenture  more  fully  apj>cars  ;  by  virtue  whereof  the  faid 
**  l^fiP^  P/V>^^r//i^  became  poffeflcd  of  ihofe  two  third  parts  of 
*'  the  faid  advowfon  for  that  term,  and  being  fo  pofleffed  thereof, 
**  and  therevcrfion  thereof  belonging  to  the  faid  Edward  Barker 
*'  the  father,  afterwards  to  wit,  on  the  20th  day  of  the  fame  month 
**  of  jfprils  in  the  year  of  our  Lord  1751,  at  the  parifh  aforefaid 
**  in  the  faid  county  o\  Hertford s  by  a  certain  indenture  then  and 
**  there  made  between  the  iaid  Edward  Barker  the  father,  of  the 
^*  firft  part :  the  faid  Jofeph  Pickering  of  the  fecond  part  j  and 
**  one  Jofeph  Warner  of  the  third  part;  (onc  part  of  which  faid 
*<  laft  mentioned  indenture  fealed  with  the  feal  of  the  faid  Edward 
*»  Barker  the  father,  the  faid  Edward  Barker  the  now  defendant 
•*  brings  here  into  court,  (the  date  whereof  is  the  day  and  year 
<<  laft  aforefaid)  the  faid  Edward  Barker  the  father  granted 
•*  to  the  faid  Jofeph  Pickering  and  bis  heirs,  the  fame  two  third 

?*  partt 
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^*  parts  of  the  faid  advowfon.  To  have  and  to  bold  the  fatne     1790. 
••  unto  the  faid  Jofepb  Pickiring  and  his  heirs,  as  by  the  faid  laft  ^ 

**  mentioned  indenture  more  fully  appears ;  by  virtue  of  which  faid  ^, 
•<  laft  mentioned  indenture,  the  faid  Jofepb  Pickering  became  and  J^^^'^^ 
<*  was  feifed  of  thofe  two  third  parts  of  the  faid  advowfon  in  grofs, 
•«  as  of  fee  and  right ;  and  the  faid  Jofepb  Pickering  being  fo  feifed 
••  thereof,  the  faid  Jofiph  Warner^  afterwards,  to  wit,  in  fifteen 
*^  days  of  Eafter^  in  Eqfter  term  in  the  24th  year  of  the  reign  of 
**  his  faid  late  majefty  King  George  the  2d.  ip  the  court  of  his 
**  faid  late  majefty  of  the  bench,  impleaded  the  faid  Jofepb  Pick* 
^^  ^ifgt  in  a  plea  of  land,  of  thofe  two  third  parts  of  (be  faid  ad- 
^*  vowfon,  by  a  certain  other  writ  of  bis  faid  late  majefty  king 
*•  George  the  2d.  of  entry  fur  diffeifin  ^  le  poji^  then  returnable  in 
<«  the  fame  court,  and  duly  returned;  and  the  faid  Jofepb  Warner 
•♦  then  duly  appearing  in  the  faid  court,  the  fzxA' Jofepb  Pickering 
*<  in  the  court  of  bis  faid  late  majefty  king  George  the  2d.  of  the 
*^  bench  at  JVeftmin/ler^  at  the  return  of  the  faid  writ,  came  and 
*^  vouched  thereof  to  warranty  the  faid  Edward  Barker  the 
**  fither,  who  was  then  prefent  in  the  fame  court,  in  his  proper 
*<  perfon,  and  freely  then  and  there  warranted  to  the  faid  Jofepb 
<*  Pickerings  the  faid  two  third  parts  of  the  faid  advdwfon,  and 
^*  vouched  thereof  to  warranty  Edmund  ff^lfon,  who  was  then  and 
*<  there  likewife  prefent  in  the  fame  court,  in  his  proper  perfon, 
<'  and  freely  warranted  to  the  faid  Edward  Barker  the  father,  the 
^  faid  two  third  parts  of  the  faid  advowfon,  and  thereupon  in  the 
*•  fame  court  before  Sir  John  ff^UeSf  kr.ight,  and  his  companions, 
••  then  juttices  of  his  faid  late  majefty  King  George  the  2d.  of  the 
•*  bench  aforefaid,  in  the  fame  Eajler  term,  fuch  proceedings  were 
*^  had  upon  the  faid  laft  mentioned  writ,  that  it  was  confidered 
"  by  the  fame  court,  that  the  faid  Jebn  fVarner  ibould  recover 
^*  his  feifin  againft  the  faid  J  of eth  Pickering  of  the  fame  two  third 
•*  parts  of  the  faid  advowfon,  and  that  the  faid  Jofepb  Pickering 
^  fliould  have  of  the  land  of  the  faid  Edward  Barker^  the  father, 
«<  to  the  value,  is^c. :  and  thai  the  faid  Edward  Barker^  the  father, 
**  (hould  have  of  the  land  of  the  faid  Edmund  ff^Ifony  to  the  value, 
**  f^c.  and  that  the  faid  Edmund  ff^ilfon  fliouId  be  \n  mercy,  ^c. 
••  Whereupon  the  faid  Jofepb  Warner  prayed  the  writ  of  his  faid 
"  late  majefty  King  George  the  2d.  to  be  direfled  to  the  then 
•♦  (heriiFof  the  faid  county  oi  Hertford^  returnable  immediately, 
<<  to  caufe  full  feifin  of  the  fame  two  third  parts  of  the  faid  ad. 
^  vowfon  to  be  delivered  to  him  ;  which  writ  was  granted  to  him 
?•  returnable  in  the  lame  court  5  and  the  faid  fticrifF  afterwards 
Vol.  I.  C  c  «  in 
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1790.      "  in  the  fame  term  returned  that  he  delivered  fcifin  thereof  to  the 

* •  **  faid  Jofeph  jyarner^  as  by  thefaid  laft  mentioned  writ  he  was 

TttR^ALE     ,j  commanded  5  as  by  the  record  of  the  faid  judgment  and  pro-' 
ThfeBifliop    c(  ceedings  in  the  faid  court  of  our  faid  lord  the  now  king  of  the 
**  bench  here  remaining,  it  more  fully  appears:  which   faid  re-* 
*<  covery  in  form  aforefaid  had,  was  had  to  the  ufe  of  the  laid 
Tothsufe     *'  Edward  Barker  the  father,  and  his  heirs  ;  by  virtue  of  which 
b  fcL?^^^     "  f*'^  recovery,  the  ftiid  Edward  Barker^  the  father,  became  and 
*<  was  feifed  of  the  fame  two  third  parts  of  the  faid  advowfon,  in 
*'  grofs,  by  itfelf,  as  of  fee  and  right :- And  being  fo  feifed  there« 
«*  of,  the  faid  Edward  Barker  the  father,  afterwards,  to  wit,  on 
**  the  ift  day  of  OHoher^  in  the  ycarof  our  Lord  1751,  at  the 
Convfyance   **  parifli  aforefaid,  in  the  faid  county  o^Hertford^hy  a  certain  other 
^BafkT^^     "  indenture  then  and  there  made  between  the  faid  Edward  Barker^ 
father,  of  the  **  the  father.  Of  the  one  part,  and  Windmilh  Crompten  Efq.  and  Janui 
thirdpjtfts      **  Whitecburch  Efq.  fcfr.  of  the  other  part,   (one  part  of  which' 
*^  faid  laft  mentioned  indenture,  fealed  with  the  feal  of  the  faid' 
**  Edward  Barker^  the  father,  the  faid  Edward  Barker^  the  now 
**  defendant  brings  here  into  court,  the  date  whereof  is  the  day  and 
**  year  laft  aforefaid)  for  and  in  confiderafion  of  a  certain  fuin  of* 
*^  money  therein  mentioned  to  be  paid  to  him  by  the  faid  ff^nd* 
•*  mtlisi  and  James  ff^hitechurch^nrgiined  and  fold  the  fame  two- 
•'  third  parts  of  the  faid  advowfon  to  the  faid  TVindmills  and  Jetnus 
|o  truftces,    •'  fP^hitechurch^  to  have  and  to  hold  the  fa  me  unto  the  faid  ff^tndmilkr 
«'  and  the  faid  Jomes  JP^hitechurchj  from  the  day  next  before  the- 
«*  day  of  the  date  of  the  faid  laft  mentioned  indenture,  for  one  year. 
**  from  thence  next  enfuing,  as  by  the  faid  indenture  more  fully 
•<   appears ;  by   virtue  whereof  the  faid    IFindmills  and  Jamet 
**  IFhiteckurch  became  poflsfl'ed  of  thofc  two  third  parts  of  the  faid. 
^'  advowfon  for  that  term  ;  and  being  fo  poiTefted  thereof,  and  the 
•*  further  rcverfion  thereof  belonging  to  the  h\6L  Edward  Barker 
"  the  father,  the  faid  Edward  Bt^ker  the  father,  afterwards,  to 
•**  wit,  on  the  2d  day  oi  October^  in  the  faid  year  of  our  Lord  1751, 
**  at  the  parifli  aforefaid  in  the  faid  county  oi Hertford^  by  a  cer-. 
^'  tain  other  indenture  then  and   there  made  between  the  faid. 
*'  Edward  Barker  the  father,  and  Anne  his  wife,  of  the  firft  part, 
**  the  faid  James  Cook  of  the  fecond  part;  and  the  faid  fVindmilk 
**  and  James  lH?itechurch  of  the  third  part ;  (one  part  of  which 
«  faid  laft  mentioned  indenture  fealed  with  the  feal  of  the  faid 
<'  Edward  Barker  the  father  of  the  faid  Edward  Barker  the  now. 
«<  defendant  brings  here  into  court,  the  date  whereof  is  the  day  and 
*<'ycar  laft  aforefaid]  for  the  confidpration  therein  mentioned^ 

»•  granted 
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•♦  granted  to  the  faid  Windmills  and  James  ffnntichurch^  the  fame     1790. 
**  two  third  parts  of  the  faid  advowfcm,    to  have  and  to  hold  the  ' 

•*  fame  unto  the  f/«id  IPlndmills  and  James  TVhliechurch^  and  their 
•*  heirs,  to  the  ufe  of  ihe  faid  Edward  Barker  the  faihtrr,  for  the  ThcBifb^'p 
•*  term  of  his  life,  and  from  and  after  the  determination  of  that  °    o^°o*  * 
•*  cftate,  tothe  ufe  of  the  faid  JVindmills  ^mi  James  lyhitechurch  tothcufcof 
•*  and  their  heirs  during  the  life  of  the  faid  Edward  Barker  the  J;i"»fc:ffor 
"  father,tofupportthecontingent  remainders  therein  after  limited,  ^   '-j    * 
**  and  to  preferve  the  fame  from  being  defeated  and  deftroyed,  and  tiuaecs  to 
**  from  and  after  the  death  of  the  faid  Edward  Barker  the  father,  JomTriKnt 
''^  Co  the  ufe  of  the  faid  Anns  Barker^  for  her  life,  and  from  and  «n»s»*o<i<:rt. 
•*  after  the  death  of  the  faid  Jnm  Barkery  to  the  u^e  of  all  and  Remainder  • 
"  every  the  children  of  the  faid  £At/^rrfiBflri^r  the  father^  and  ^2neh\r^ 
•*  the  faid  Anne^  or  any  one  or  more  of  fuch  children,  in  fuch  wireforiifc, 
**  parts,  fhares,  and  proportions,  and  for  fuch  cftate  and  eftates,  Rc'naindcr 
*^  and  fubje£l  to  fuch  provifoes,  conditions,  and  limitations,  and  theirchidrea 
««  in  fuch  manner  and  form  as  the  faid  Edward  Barker  the  fa.  ^"r^af"/."" 
"  thcr,  by  any  writing  or  writings  under  his  hand  and  feal  duly  ^^^ Barker 
«*  executed  in  the  prefence  of  two  witncflcs,  or  by  his  laft  will  Aouidap- 
•«  and  tcftamcnt  in  writing  duly  executed  and  attefted^  (hould  di-  P^*''^ 
<^  itOt  and  appoint,  and  for  default  of  fuch  direction  and  appoint* 
**  ment,  to  certain  ufes  in  the  faid  laft  mentioned  indenture  mcn- 
*•  tioncd,  as  by  the  fame  indenture  more  fully  appears  t  By  virtue 
«*  of  which  faid  laft  mentioned  indenture,  the  faid  Edward  Barker 
«*  the  father,  became  feifed  of  the  fame  two  third  parts  of  the  faid 
«*  advowfon  in  grofs  by  itfelf  as  of  freehold  and  right  for  his  life, 
«^  the  fevera'i  remainders  and  revcrfions  thereof  refpe£tively  be-' 
*^  longing  as  in  the  faid  laft  mentioned  indenture  is  fortbatpur- 
«*  pofc  limited  and  declared  ;  and  the  faid  EJhuard  Barker  the  fa- 
«*  ther  being  fo  feifed  thereof,  and  the  feveral  remainders  and 
**  rcverfion  thereof  rcfpeflively  belonging  as  aforefaid,  the  faid 
*•  JSdward  Barker  the  fatl^er  afterwards  to  wit*  on  the  20th  day 
*'  of  June  in  the  year  of  our  Lord  1 759  at  the  parifli  aforefaid,  in 
•*  the  county  of  Hertford^  by  a  certain  indenture  then  and  there 
"  made  between  the  faid  Edward  Barker  the  father,  under  the 
«'  hand  and  feal  of  the  faid  Edward  Barker  the  father,  and  duly  j^^  ^.^^ 
"  executed  by  the  faid  Edward  Barker  the  father  in  the  prefence  niznthvEJ. 
«•  of  two  witncflcs  of  the  one  parr,  and  one  Henry  Barker  Efq.*  Se'^t1itr*oir 
••  of  the  other  part,  (one  part  of  which  faid  laft  mentioned  inden-  ^^  '^^^  '^ 
*«  tUre  fealed  with  the  feal  of  the  faid  Edward  Barker  the  father,  to'thc^ufc  of 
*•  the  h\d  Edward  Barker  the  now  defendant  brings  here  into  ^^^^''i. 
**  cdurt,  the  date  whereof  is  the  day  and  year  laft  aforefaid)  for  fon,  tbede. 

Cca  «the[;°.'"^^^ 
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1790.     ^*  the  condJerations  therein  mentioned,  did  dircA  and  appoint 
*<  the  fame  two  third  parts  of  the  faid  advowfon  .from  and  afief 


Thr^ale    4c  the  fcveral  deceafes  of  the  faid  Edward  Barker  the  father  and 

The  Bifliop   «  J„n^  his  wife,  unto  the  faid  Edward  Barker  the  now  defendant 

'  *<  and  his  heirs,  to  hold  the  fame  from  and  immediately  after  the 

*'  death  of  the  faid  Edward  Barker  the  father,  and  the  faid  Jmn 

^^  and  the  furvivor  of  them,  unto  the  faid  Edward  Barker^  the 

®y7J^«  of  **  now  defendant  and  his  heirs  ;  as  by  the  fame  indenture  more 

vfardBarlir  '*  fuIIy  appears  :  by  virtue  of  which  faid  laft  mentioned  indenture^ 

!^tb«T^    **  ^^^  '^'^  E^word  Barker  the  now  defendant  became  feifed  of 

feiied  of  the  <<  the  reverfioo  of  the  fame  two  third  parts  of  the  faid  advowfon, 

TCTerfion.       ,,   .^  ^^^^  j^^  .^jj.j^^  ^^  ^^  ^^  ^^j  ^^j^j^^  .    ^^j   ^^^   ^^.j  £^^^ 

''  Barker  the  now  defendant  being  fo  feifed  thereof,  the  faid  £i- 
Dcathof  ««  ward  Barker  the  father,  afterwards  to  wit,  on  the  firft  day  of 
B^ker\Y»  "  Jonuary\  in  the  year  of  our  Lord  1761,  at  the  pariib  aforefaid, 
fiihcr,  «c  in  the  faid  county  of  Hertford^  died  fo  feifed  of  the  fame  two 

*^  third  parts  of  the  faid  advowfon,  upon  whofe  death  the  faid 
^wTf  h^  <c  yf^y^g  Barker  became  feifed  of  the  fame  two  third  parts  of  the 
foriuc.  *'  faid  advowfon,  in  grofs  by  itfelf,  as  of  freehold  and  right  for 
*^  her  life  ;  and  the  faid  Anne  Barker  being  fo  feifed  thereof,  and 
*^  the  faid  Edward  Barker  the  now  defendant  being  fo  feifed  of  the 
**  reverfion  thereof  as  aforefaid,  afterwards  to  wit  on  the  a7th 
•*  day  oijanuaryy  in  thcye«r  of  our  Lord  1779,  by  a  certain 
Convfyance  «  indenture  then  and  there  made  between  the  faid  Anne  of  the 
**  one  part,  and  the  Rev.  John  Lockman^  D,  D.  of  the  other  part, 
«*  (one  part  of  which  faid  laft  mentioned  indenture,  fealed  with 
*«  the  feal  of  the  faid  Anne  Barker^  the  faid  Edward  Barker  the 
*^  now  defendant  brings  here  into  court,  the  date  whereof  is  the 
*<  day  and  year  laft  aforefaid,)  the  faid  Anne  Barker  for  a  certain 
*<  fum  of  money  therein  mentioned  to  be  paid  to  her  by  the  faid 
**  John  Lockman^  did  grant,  bargain,  and  fell  the  fame  two  third 
*^  parts  of  the  faid  advowfon,  unto  the  faid  John  Lockman^  to  have 
*^  and  to  hold  the  fame  unto  the  faid  John  Lockman^  from  the  day 
^^  next  before  the  day  of  the  date  of  that  indenture,  for  one  year 
**  from  thence  next  enfuing,  as  by  the  fame  indenture  more  fully 
*^  appears ;  by  virtue  whereof  the  faid  John  Lockman  became 
<^  pofTefTed  of  the  faid  two  third  parts  of  the  faid  advowfon  for 
<*  that  term,  and  the  faid  John  Lockman  being  fo  poftefted  there- 
<<  of,  the  faid  Anne  afterwards  to  wit,  on  the  28th  day  of  Januarj^ 
*<  in  the  year  of  our  Lord  1779,  at  the  parifli  aforefaid  in  the 
«'  county  of  Hertford^  by  a  certain  other  indenture  then  and  there 
**  made  between  the  faid  Anm  of  the  firft  part,  the  faid  Edward 

«  Barktr^ 
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f*  Barker  the  now  defendant  of  the  fecond  part,  and  the  faid  John     j  ^p^^ 

••  £tffi;nj«ofthe  third  part,  (one  part  of  which  faid  laft  mentioned  ■■'- 

♦«  indenture  fealcd  with  the  ftal  of  the  faid  Jnm  Barker^  the  faid    'T"^*^* 

**  Edward  Barter  the  now  defendant  brings  here  into  court,  the  The  Bi/hop 

^<  date  whereof  is  the  day  and  year  lad  aforefaid,}  for  the  confi- 

«*  derations  therein  meniibned,  granted  the  fame  two  third  parts  andEJ't^rd 

**  of  the  faid  advowfon  to  the  faid  John  Lociman  and  his  heirs  to  ddeodaot; 

«♦  have  and  to  hold  the  fame  unto  the  faid  John  Lockman  and  his  ^^^^^^» 

<*  heirs,  in  truft  for  the  faid  Edward  Barker^  the  now  defendant  totheufe  of 

"  and  his  heirs,  as  by  that  indenture  more  fully  appears;  by  virtue  l^^fj^^ 

*<  whereof  the  faid  Edward  Barker  the  now  defendant,  became  defeadanc  in 

'^  and  was  fcifed  of  and  in  the  faid  two  third  parts  of  the  faid  ad*  ^^ 

*<  vowfon,  in  grofs  by  itfelf,  as  of  fee  and  right :  And  the  faid 

*•  £Ac;flrri5flri/r  the  now  defendant,  being  fo  feifed  thereof,  the 

**  faid  vicarage  became  vacant  by  the  death  of  the  (aid  Daniel  Detch  of 

«*  Bellamy^  as  the  faid  miliam  Thrale,  John  Cowper^  and  fTilliam  ^'^'^' 

**  Lawrence^  have  in  their  faid  declaration  above  alleged,  which 

<^  faid  avoidance  is  the  third  avoidance  of  the  faid  vicarage  after 

<<  the  death  of  the  faid  Lucy  Killigrew  the  mother ;  whereupon  it  Third  t-' 

«'  then  and  there  belonged,  and  ftill  belongs  to  the  faid  Edward  wW"»«  *^- 

^'  Barker  the  now  defendant,  to  prefent  a  nt  perfon  to  the  faid  ^LutyKiu 

«<  vicarage;  and  this  the  faid  Edward  Barker  the  now  defendant  ^^*jj^**** 

<<  is  ready  to  verify,  wherefore  he  prays  judgment  if  the  faid 

**  IVilliam  Thrale^  ')ohn  Cooper^  and  fyUliam  Lawrence^  ought  to 

^<  have  or  maintain  their  faid  a£lion  againft  him,  together  with 

^*  his  damages,  according  to  the  form  of  the  ftatutes  in  that  cafe 

«^  made  and  provided,  and  a  writ  to  the  bifbop,"  ^c. 

The  fecond  plea  of  Edward  Barker^  the  defendant,  was  the 
fame  as  the  iirfl^,  till  it  came  to  the  devife  of  Henry  Killigrew^ 
which  was  thus  dated  ;  '^and  thereby  devifed  the  faid  advowfpn  Devife  bf 
•*  to  Lucy  Killigrew^  his  then  wife  for  her  life,  and  from  and  after  ^^J^^^ 
*<  her  deceafe,  he  devifed  the  fame  to  the  heir  male  of  him  the  daughters  as 
"  faid  Henry  Killigrew,  upon  the  body  of  the  faid  Lucy  KWigrew,  •*^""** 
**  begotten  or  to  be  begotten,  and  to  his  heirs  and  aiSgns,  and  for 
*^  want  of  fuch  ifTue,  to  all  and  every  the  daughter  and  daughters 
*•  of  the  faid  Henry  Killigrew  upon  the  body  of  the  faid  Lucy  be- 
"  gotten  or  to  be  begotten,  aitd  to  her  or  their  heir  or  heirs  and 
*^  affigns  for  ever,  as  tenants  in  common,  if  more  than  one,  and 
<*  not  as  joint-tenants ;  and  afterwards  to  wit  on  the  20th  day  of 
*•  December  J  in  the  year  of  our  Lord  171 2,  at  the  parifh  aforefaid 
*«  in  the  faid  county  of  Hertford,  died  fo  feifed  of  and  in  the  faid  Deithof 
€i  advowfon,  without  leaving  iflTue  male  of  his  body,  and  leaving  ^'*^^^* 
5*  the  faid  Lucy  Killlgrewy  and  three  daughters  of  him  the  faid 
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i7go.     **  Henry  KiUtgrfiw^  begotten  on  the  body  of  the  fame  £v<gf,  H> 
•*  wit,  Lucy  Killigrew^  Mary^  and  Judith  him  furviving,  upon 
"  whofe  d -ath  the  laid  Lucy  KilUgrew  the  mother,  by  virtue  of 
The  Bifliop   4c  jhg  fjji J  jjft  mentioned  devife,  became  and  was  feifcd  of  the  faid 

ot  London. 

^  advowfon,  in  grofs  by  itfelf,  as  of  freehold  and  right,  for  the 

^ugher       **  ^^^^  ^^  ^^^  '''^»  ^^^  remainder  thereof  belonging  to  the  faid 

Lucy.Maryy  <«  Lucy^Kil'.fgnw  thc  daughter,  Mary  and  Judith ',  and  the  ftid 

Lu    K'^      **  "^^^-^  iTZ/Z/gr^w  the  mother,  being  fo  feifedpf  thcfaid  advowfoo* 

g-nv  the      *'  for  the  term  of  her  life  as  aforefaid,  and  the  remainder  thereof 

^ZT^(^''  ^'  belonging  to  the  faid  Lucy^  Mary^  and  Judith  thc  daughtccs 

*'  and  thtir  heirs  in  form  aforefaid,  and  thc  f^id  John  FotbirgiU  fo 

**  being  incumbent  of  the  faid  vicarage,  afterwards  to  wit,  on  the 

**  28th  day  o(  Jugujl  in  the  ye^r  of  our  Lord  1716,  at  thc  parifli 

•*  aforefaid,-in  the  faid  county  of  Hertford^  by  a  certain  indenture 

By  a  fettle.    ««  of  five  parts,  then  and  there  made  between  one   James  Coot 

^^Hje'mar.   *'  E^^*  oi  the  firft  part,  the  faid  Lucy  KilUgrew  the  mother  of  the 

riageof        c*  fccond  part,  the  faid  l,\cy  Ktlligrew  the  daughter  of  the  third 

'^tiYiLury      "  part,  Martin  KilUgrew  Efq.  and  Samuel  Diggte^  gent,  of  the 

the  daugh.    cc  fourth  part,  and  fVilliam  Grimpn  Efq.  and  James  Jennings  Efq. 

•'  of  the  fifth  part,  (one  part  of  which  faid  laft  mentioned  inden* 

•*  ture,  fcaled  with  thc  feveral  feals  of  the  faid  Lucy  the  mother^ 

**  ^d  Lucy  the  daughter,  the  faid  Edward  Barker  the  now  dc- 

*^  fendant  brings  here  into  court,  the  date  whereof  is  the  day  and 

•*  year  laft  aforcfaid,)  they  the  faid  Lucy  Kiltigrcw  thc  motherland 

*'  Lucy  KilUgrew  thc  daughter,  for  and  in  confideration  of  a  mar- 

<'  riage  intended  then  fhortly  to  be  had  and  folemnizcd  between 

<*  the  faid  James  Cook  and  thc  faid  Lucy  KilUgrew  the  daughter^ 

^*  and  for  and  in  confideration  of  a  certain  fum  of  money  by  the 

Kevfrfionof  "  faid  ff^illiam  Grirri/lon^   and  James  Jennings^  to  the  faid  Li^ 

'^rro7thc     '*  KilUgrew  the  mother  and  Lucy  KilUgrew  thc  daughter,  in  hand 

aJvowfoa      <(  paid,  did,  and  each  of  them  did  grant  the  one  third  p:>rt  of  the 

belonging  to  <«  fajd  advQwfon,  (thc  remainder  whereof  expeftant  on  the  faid 

daughter       "  'i^c  cftatc  of  the  faid  Lucy  KilUgrew  thc  mother,  belonged  to 

grtmedto     «c  thc  faid  Zttfy  KilUgrew  thc  daughter  as  aforefaid,)   unto  the 

the  ufe  of     ♦*  faid  IVilliam  Grimjlon^  and  James  Jennings,^  and  their  heirs,  to 

nioi'hJl^for  •*  ^^^^  ^^^  ^^^^  ""^^  ^^^  ^^^^  William  Grimjion,  and  James  Jen- 

Vife, remain-  cc  nings^  and  their  heirs,  to  thc  feveral  ufes  hereafter  mentioned, 

Cw/fiV  nifc|  **  (^hat  is  to  fay)  to  thc  ufc  of  thc  faid  Lucy  KilUgrevf  the  mother 

remainder  to  cc  f^^  jif^^  and  frooi  and  after  her  deceafc  to  the  ufe  of  the  faid 

daughter  foe  '^  Janics  Cook  for  life  without  impeachment  of  wade,  and  from 

ri^'ainder  to  **  *"^  ^^^^^  ^^^  deccafc  of  thc  faid  James  Cook,  to  the  ufc  of  the 

troaeesto  cc  f^id  Lucy  KilUgrew  the  daughter  for  her  life,  and  immcdiatcjr 
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•*  from  aad  after  the  determination  of  the  faid  eftates  to  the  ufe     179O. 
•*  of  the  faid  WURam  Grimjion  and  James  Jennings^  and  their  heirs,  — — 
**  for  and  during  the  lives  of  the  faid  James  Cook  and  Lucy  KiHi-       "t^^* 
**  grtw  the  daughter,  and  the  longer  liver  of  them,  to  fupport  the  Th^Bifligp 
•*  contingent  remainders  therein.after  limited,  and  to  preferve  the 
••  fame  from  being  defeated  and  dcftroyed  5  and  from  and  after  the 
*•  deceafe  of  the  furvivor  of  them,  the  fiid  James  Cod  and  Liuy 
•*  Killigrew  the  daughter,  to  the  ufe  and  Vchoof  of  the  (ons  and 
«^  daughters  of  \)^^  iz\^  James  Cooky  on  the  body  of  the  faid  Lucy 
.«*  JT/V/i^mc^  the  daughter  lawfully  to  be  begotten,  in  fuch  fuc-  remainierta 
•*  ccffion,  and  for  fuch  eftates,  as  in  the  faid  indenture  is  for  that  ^^|^'^* 
*<  purpofe  limited  ;  and  for  default  of  fuch  iflue  to  the  ufe  and 
**  behoof  of  the  Taid  James  Cook  and  his  heirs,  as  by  the  faid  laft 
<*  mentioned  indenture  more  fully  appears :  And  the  faid  Edward 
^^  Barker  the  now  defendant  further  faith,  that  the  faid  intended 
•'  marriage  between  the  faid  James  Cook,   and  the  faid  Lucy  the 
*^  daughter^  afterwards  to  wit,  on  the  29th  day  oi  Augufly  in  the  Mama^ 
<«  year  of  our  Lord    1716,  at  the  parifh  aforefaid,  in  the  faid  w^^^^^« 
<*  county  of  Hertford^  took  efFed,  and  that  by  virtue  of  the  faid 
<*  indenture,  the  faid  Lucy  Killigrew  the  mother,  became  feifed 
^^  in  grofs  by  itfelf,  as  of  freehold  and  right,  for  the  term  of  her 
<^  life,  of  and  in  the  fame  one  third  part  of  the  faid  advowfon,  the 
*<  feveral  remainders  and  reverdon  thereof  refpedtive  belonging 
*^  as  in  the  faid  laft  mentioned  indenture  is  for  that  purpofe  limited 
^*  and  declared  ;  and  being  fo  thereof  feifed,  and  the  feveral  re- 
<<  mainders   and   reverfion    thereof   refpeftively   belonging  as 
**  aforefaid,  and  the  faid  Lucy  Killigrew  the  mother,  being  alfa 
*<  fo  feifed  of  the  faid  other  two  third  parts  of  the  faid  advowfon 
<(  as  aforefaid,  and  the  faid  Mary  and  Judith  being  fo  refpef^ively 
*'  feifed  of  and  in  their  faid  refpedive  remainders  of  their  faid 
^*  refpe£tive  third  parts  of  the  faid  advowfon,  as  aforefaid,  the  faid 
^V  Mary^  afterwards  to  wit,  on  the  3d  day  of  February^  in  the  Marrlagebe- 
«  year  of  our  Lord  1726,  at  the  parifh  aforefaid,  in  the  faid  ^1^^^^^ 
**  county  of  Herifordy  took  to  hulband  the  faid  Edward  Barker  ^TdEdioarJt 
•«  the  grandfather,  whereby  the  faid  £rfa/tfri  iBtf ri^r  the  grand-  ^^7j||e,, 
*<  father,  and  Mary  his  wife,  in  right  of  the  faid  Mary^  became 
<'  and  were  feifed  in  grofs  by  itfelf,  as  of  fee  and  right,  of  and 
^'  in  the  faid  remainder  of  the  faid  Mary^  of  and  in  the  faid  one 
**  third  part,  which  was  the  faid  Marf%i  and  being  fo  feifed 
«*  thereof,  and  the  faid  Lucy  the  mother,  being  fo  feifed  of  the 
^^  whole  of  the  faid  advowfon  as  aforefaid,  the  faid  vicarage  ^fcer- 
«*  wards  and  in  the  life-time  of  the  faid  Lucy  the  mother,  to  wit, 
w  00  the  fijfft  day  of  Oifcter,  in  the  year  of  wr  Lord  4728,  at  the 

C  c  ^  «  parifli 
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'1790.     **  pariA  aforefaid ;  became  vacant  by  the  death  of  the  tni  Jtlm 

■  •*  PrtbfrglUi  whereupoo  it  then  and  there  bdonged  to  the  faid 

Th^alk    «(  £g^  KiDigriw  the  mother  to  prefent  to  the  faid  vicarage  fo 

The  Kftoo   M  being  vacant ;  but  one  Calib  Lomax^  uAirping  on  the  title  of  the 

"•*"••  <c  f;iij  i^y^  JGlligrew  the  mother  to  the  faid  advowfon,  prefentcd 

Detdi  of      *'  one  John  Romntj  his  clerk,  to  the  faid  vicarage  fo  being  vacant, 

WttkirgiU.     4,  ^jj^  ^^  jjj^^  prcfcntation,  was  admitted,  inftituted,  and  indufled 

^cS^U.  **  in^o  the  fame,  in  the  time  of  his  faid  late  majefty  King  Gnrgt 

msMonLacy  ««  the  Sccond,  and  became  incumbent  thereof:  and  the  faid  7«&i 

t^^^*  ^*  Romney  fo  being  fuch  incumbent,  and  the  faid  Lucf  KUSgriw 

lag  RmMty.  u  iii^  mother,  fo  being  feifed  of  the  faid  advowfon  as  aforefaid, 

'*  the  faid  Luey  the  mother,  afterwards  to  wit,  on  the  lo^b  day 

^  of  SipimbiTy  in  the  year  of  our  Lord  1729,  at  the  parilh  afore* 

Death  of      **  faid,  died  fo  feifed  of  the  (aid  advowfon,  upon  whofe  death  the 

^?Jr^      ••  faid  Jamis  C$ok  became  feifed  in  grofs  by  itfclf,  as  of  freehold 

*^  and  right  for  his  life,  of  one  third  part  of  the  faid  advowfon, 

*<  and  the  faid  Edward  Barkir  the  grandfather,  and  Mary  his  wife, 

^*  in  right  of  the  faid  Marj^  became  and  were  feifed  in  grofs  by 

**  itfelf,  as  of  fee  and  right,  of  one  other  third  part  of  the  faid  ad« 

<^  vowfon,  and  the  faid  Judith  Kilitgrew  became  feifed  in  grofs  by 

*<  itfelf,  as  of  fee  and  right,  of  the  other  one  third  part  of  the  fiid 

s(  advowfon  ;  and  being  fo  refpediveiy  feifed,  and  the  faid  y$bH 

**  Romney  fo  being  incumbent  as  aforefaid,  the  faid  vicarage  after* 

<*  wards  ro  wit,  on  the  28th  day  of  June  in  the  year  of  our  Lord 

Ri>r<ifr>acicii  **  1 7  30,  became  vacant  by  the  refignation  of  the  faid  JohnR§mnif 

•I  Ri^fn-ty.    ^4  whereupon  it  then  and  there  belonged  to  the  faid  James  Co$k^ 

<^  Edward  Barker  the  grandfather  and  Mary  his  wife  in  right  of 

*«  the  faid  Mary  and  Judith^  to  prefent  a  fit  ptrfon  to  the  faid  vi- 

Vfurpation    <<  carage  being  fo  vacant,  but  his  faid  late  majefty  King  Ge9rge  the 

ky  p^i^Jr!*  **  Second  ufurping  upon  the  title  of  the  faid  James  Cookj  Edward 

ir|  Rpnfifj-    »  Barker  thr  grandfather  and  Mary  his  wife,  and  JudiibKiUigrew^ 

**  prefented  the  faid  Jcbri  Renmey  to  the  faid  vicarage  fo  being 

**  vacant,  who  en  that  prcfcntation,  was  admitted,  inftituted,  and 

*'  injured  into  the  fame  in  the  time  of  his  faid  late  majefty  King 

•*  George  the  Second,  and  became  incumbent  thereof,  ftsT^.** 

1  he  remaining  port  of  this  plea  was  nearly  the  fame  as  the 
(irft,  the  only  variation  arifmg  from  the  daughters  of  HeMry 
Kiliigrew  being  dated  to  be  tenants  in  common. 

I'he  third  plea  was  alfo  fimilar  to  the  firft ;  it  ftated  a  defcent 
of  the  advowfon  to  the  daughters  of  Hemy  KiUsgnw  in  copar- 
cenary, and  alfo  that  on  the  refignation  of  Rmney^  Jama  Cai^ 
[idn^rd  Barker  the  grandfather,  and  Judith  KiliigriU^  Sd  9§i 
agree  to  prefent,  bV.  but  it  concluded  with  a  travcrfe,  **  witb- 

«  out 
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<^  out  this  that  the  faid  CaUb  Lomax  the  father,  in  the  faid  decia*     1790, 
«*  ration  of  the  faid  tPilliam  Thrali^  J^bn  Cowper^  and  ffllliam 


<^  Lawrence^  mentioned  deceafed,  was  in  his  life^time  feiled  of  ^^^^* 
^  the  faid  advowfon  of  the  faid  vicarage  in  manner  and  form  as  The  Biihop 
•*  the  faid  fflUiam  Tbrali^  Jobn  Cowper^  and  fViUiam  Lawrenci^  ^^^* 

«^  have  in  their  faid  declaration  above  alleged,  and  this  the  faid 
*•  Edward  Barkir  is  ready  to  verify,"  He. 

The  fourth  plea  was  alfo  the  fame  as  the  iirft,  as  far  as  the  FniMhiieat 
refignation  of  Rmney^  but  went  on  as  follows :  «  which  faid  IJ^SJ^ 
«•  refignation  was  fraudulently  made  by  the  faid  Jebn  Remfuy^  l^'^y^ 
^  without  any  notice  given  by  the  faid  Jobn  Romniy  thereof  to  the  co-pwcQ. 
**  faid  James  Cook  and  Lucy  his  wife,  Edward  Barker  the  grand-  "*^ 
*<  father  and  Mary  his  wife,  and  Juditb  KillipreWy  or  to  any  of 
**  them  in  that  behalf  ^  and  thereupon  his  faid  late  majefty  King 
^^  George  the  fecond,  ufurping  upon  the  faid  James  Cook  and  Lucy 
«<  his  wife,  Edward  Barker  the  grandfather  and  Mary  his  wife, 
'^  and  Juditb^  before  they  or  any  of  them  had  notice  of  the  faid 
<<  vacancy,  prefented  the  faid  Jobn  Romney  to  the  faid  vicarage  fo 
*^  being  vacant,  who  on  that  prefentation,  and  before  the  faid 
*<  James  Cook  and  Lu^  his  wife,  Edward  Barker  the  grandfather 
<<  and  Mary  his  wife,  and  Juditb^  or  any  of  them  bad  nodce  of 
**  the  fame  vacancy,  was  admitted,  inftituted,  and  induced  into 
^^  the  fame,  in  the  time  of  his  faid  late  majefty  King  George  the 
***  fecond,  and  became  incumbent  thereof,''  GT^. 

It  then  went  on  like  the  firft  plea,  to  the  death  of  Edward 
Barker  the  grandfather,  during  the  vacancy  occafioned  by  the 
death  of  Romney^  his  appointing  executors  of  his  will,  and  £/. 
ward  Barker  the  father  being  feifed  of  the  two  third  parts  of 
Mary  his  mother,  and  Juditb  Killigrew ;  after  which  it  ftated  ; 
**  becaufe  the  faid  James  Cooky  Edward  Barker  the  grandfather, 
^^  and  Edward  Barker  the  father  did  not  in  the  life-time  of  the 
^  faid  Edward  Barker  the  grandfather,  and  the  faid  James  Cook^ 
^  Edward  Raddife^  Arthur  RadeUffe^  and  James  JVbltechurcb^ 
«<  and  Edward  Barker  the  father  Md  not  after  the  death  of  the  faid 
*<  Edward  Barker  the  grandfather,  after  the  faid  vacancy,  agree 
^  among  thcmfelves  to  prefent  jointly  a  fit  perfon  to  the  faid  vicar- 
'<  age,  it  then  and  there  belonged  to  the  faid  James  Cook  to  prefent  "^^ 
*<  a  fit  perfon  to  the  faid  vicarage,  but  one  Caleb  Lomax  ufurping^"^ 
<t  on  the  faid  James  Cook^  prefented  the  faid  Daniel  Bellamy^*'  (Jcm 

The  remaining  part  of  this  plea  was  the  fame  as  the  firft. 

Replication  and  judgment  in  the  ufual  form  againfl  the  bifliop 
wd  the  clerk. 

Replication 
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1 790.         Replication  to  the  firft  plea  of  the  defendant  Edward  Barktr : 
'  **  That  after  the  death  of  the  faid  Hinry  Killignw^  the  fanl 

V.  *'  Lucy  KilUgrew  ihe  mother  being  fo  feifed  of  the  iaid  advowfoii, 
ThcBifliop  ic  j„  g^^fj  tjy  ijfgif  as  of  freehold  and  right  for  her  life,  by  virtue 
"  of  the  faid  dcvife  of  the  faid  Henry  Killigrew^  and  the  reverfion 
^nthoF  *'  thereof  belonging  ioi\\^iM  Lucy ^Maryi2LTiA  Judith fiYit^zixgh' 
^"^  L«f '  "  ^^'5,  as  in  that  plea  is  mentioned,  (he  the  faid  Lucy  KiUigrm 
XUiiirew  "  the  mother,  on  the  firft  day  of  Januaryy  in  the  year  of  our 
gr!ntei\he  *'  l^oxi  1715,  at  the  parifh  aforcfaid,  in  the  county  aforefaid,  bf 
firft  prefent-  cc  j^g^  certain  writing  then  and  there  made  and  fealed  with  her 

ation  XxiCjJtk 

LmaxiYit    *^  feal,  for  the  confiderations  therein  mentioned^  gave,  granted, 

^^tJutho.  "  *"^  conveyed  to  the  laid  Caleb  Lomax,  the  grandfather  of  the 

max  in  the     ^*  faid  Caleb  Lomax  the  fon,  in  the  iaid  declaration  mentioned,  the 

B^niioncd.    *'  ^^^  ^"^  "^^^  advowfon,  donation,  nomination,  prefentation, 

*^  and  free  difpofition  of  the  faid  vicarage  of  the  church  of  Saint 

•'  Stephens  near  Saint  jtlban^s  aforefaid,  whcnforver  and  howfo* 

^^  ever  the  fame  (hould  firft  and  next  thereafter  happen  to  become 

*<  vacant;  by  virtue  whereof  the  faid  Ctf/z^Z^/ntfArtne  grandfather, 

**  was  poflefitd  of  the  advowfon  of  the  faid  vicarage,  for  the  firft 

*'  and  next  avoidance  thereof;  and  the  faid  Ctf/^^jL^jK^jr  the  grand- 

^^  father  being  fo  pofTcfTcd  thereof,  afterwards  and  during  thelife- 

**  time  of  the  faid  Lucy  Killlgrew  the  mother,  to  wit,  on  the  firft 

Death  o^      '•*  day  of  O^ober^  in  the  year  of  our  Lord  1728,  the  faid  vicarage 

kothtrgiiL     ic  became  vacant  by  the  death  of  the  faid  John  Pother glll^  which 

*'  faid  avoidance  was  the  firft  and  next  avoidance  of  the  faid  vicar- 

^^''*  ^r^'  **  ^S^  ^^^^^  ^^^  ^*^^  gr^nt,  whereupon  it  then  and  there  belonged  to 

father  pre.    **  the  faid  Caleb  Lomax  the  grandfather,  to  prefent  a  fit  perfon  to 

fcnted  /?<-«-  «  jj,^  fjjj J  vicarage  fo  being  vacant,  upon  fuch  firft  avoidance,  who 

**  thereupon  prefcnted  the  faid  John  Romney  his  clerk  to  the  faid 

**.  vicarage  fo  being  vacant,  who  on  that  prefentation  was  admitted, 

"  inftituted  and  induced  into  the  fame,  in  the  time  of  peace,  in 

«*  the  time  of  his  late^ajefty  George  the  fecond,  late   king  of 

*'  Great  Britain^  and  became  incumbent  thereof;  and   the  faid 

**  John  Romney  fo  being  fuch  incumbent,  and  the  faid  reverfion  of 

*V  and  in  the  faid  advowfon  belonging  to  J^^m/i  Ca^i,  (who  bad  in- 

*'  termarried  with  the  faid   Lucy  the  daughter^  and  Lucy  the 

^'  daughter,  in  right  of  the  faid  Lucy  the  daughter,  Edward  Barigr 

'^  *Mhe   grandfather,    (who  had  intermarried  with  the  faid  Afary^ 

*<  and  the  faid  Mary  in  right  of  the  faid  Mary^  and  Judith  Killi* 

A*  grewy  afterwards,  to  wit,  on  the  lOth  day  of  September^  in  the 

Dutk  of     ^*  year  of  our  Lord  1729,  at  the  parifti  aforefaid,  in  the  county 

^1^^     ^*  aforefaid,  flie  the  faid  Lucy  KilUgrew  the  mother  died  fo  feifed  of 

^  ibc  faid  advowfon  for  the  term  of  her  life  as  aforefaid ;  upoA 

«*  wholii 


Thrali 
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««  whofe  death  the  faid  Jama  Cook  and  Lucy  bis  wife,  in  right     lyP^- 
"'of  the  faid  Lucy^  the  faid  Edward  Barker  the  grandfather  and 
*'  Mary  his  wife  in  right  of  the  faid  Maryy  and  the  faid  Judith 
*'  Killhrew  then  and  there  became  and  were  feifcd  of  the  faid  ad-  '^}',^  ^»*<*P 
•*  vowfon,  in  grofs  by  itfelf,  as  of  fee  and  right  in  co^parcenary ; 
"  and  the  faid  John  Rommy  fo  being  incumbent  asaforefaid,  the 
♦*  faid  vicarage,  afterwards,  to  wit,  on  the  8th  day  of  June,  in  the 
<'  year  of  our  Lord  1730,  became  vacant  by  the  refignation  of  the  Fnaduimt 
**  faid  John  Romney^  which  faid  refignation  was  fraudulently  made  JJ^J^^**" 
*•  by  the  faid  John  Romney^  without  any  notice  given  by  the  faid  without  no. 
**  John  Romney  thereof  to  the  faid  James  Cook  and  Lucy  his  wife;  *co"parce. 
**  Edward  Barker  the  grandfather  and  Mary  his  wife,  and  Judith  ^^* 
^^  KilligreWf  or  any,  or  either  of  them,  in  that  behalf  j  and  there- 
**  upon  his  faid  late  majefly  ufurping  upon  the  faid  James  Cook  ufurpadofi 
•«  and  Lucy  his  wife,  Edward  Barker  the  grandfather  and  Mary  ^y  p«Sit-' 
♦*  his  wife,  and  Judith,  and  before  they  or  cither  of  them  had  *°8  Romney, 
^*  notice  of  the  fame  vacancy  of  the  faid  vicarage,  prefented  the 
^*  faid  John  Romney,  to  the  faid  vicarage  fo  being  vacant,  who  on 
"  that  prefentation  was  admitted,  inftituted,  and  inducted  into  the 
♦*  lame,  in  the  time  of  his  faid  late  majefly  kjng  George  the  fecond, 
••  and  became  incumbent  thereof:  by  reafon  of  which  faid  fraud*  by  which 
«*  ulcnt  refignation  fo  made  by  the  (siid  John  Romney  zs  aforefaid,  refignarl^ 
"  and  the  faid  ufurpation  of  his  faid  late  maiefty,  the  faid  James  o/J?««'»(k> 
•*  Cook  and  Lucy  his  wife,  Edward  Barker  the  grandfather  and  coicnwcre 
.♦*  Mary  his  wife,  and  Judith,  were  prevented  from  agreeing  among  fromagrte- 
♦*  them/elves,  to  prcfcnt  a  fit  perfon  to  the  faid  vicarage  upon  that  »"8  ^^  P*^*- 
^*  vacancy,  as  they  would  otherwife  have  done ;  and  the  faid  John   ^ 
**  Romney  fo  being  fuch  incumbent,  afterwards,  to  wit,  in  Michael- 
^*  mas  term,  irt  the  5th  year  of  the  reign  of  his  late  majcfty  king 
•*  George  the  fecond,  late  king  of  Great  Britain,  l^c.  in  the  court 
•f  of  his  faid  late  majefty,  before  Robert  Eyre,  Robert  Price,  AleX' 
**  ander  Denton,  and  John  ForUfcue,  all  and  then  bis  faid  majefty*$ 
•*  juftices,  and  other  faithful  fubjefls  of  his  faid  late  majefly  then 
**  prefent,  a  certain ///r  was  levied  between  the  faid  Caleb  Lomax  FineievW 
«<  the  grandfather,  plaintiff,  and  the  faid  James  Cook  and  Lucy  his  pa^^Ji^ 
**  wife,  Edward  Barker  the  grandfather  and  Alary  his  wife,  and 
«•  Judith  Killigrew,  dcforceants  of  the  faid  advowibn,  whereof  a 
«<  plea  of  covenant  h&d  been  fummoned  between  them  in  the  fame 
*«  court,  namely,  that  the  faid  James  Coot  and  Lucy  his  wife,  Ed-- 
•*  ward  Barker  the  grandfather  and  Mary  his  wite,  and  Judith  Surccgnw 
♦«  KiUigrew,  acknowledged  the  faid  advowfon  to  be  the  right  of  '^jj^ 
♦*  the  faid  Caleb  Lomax  the  grandfather,  as  the  fame  which  the  '«>  ^<* 
f  (  f4id  Cal{b  Lomax  the  ||:andfatl)er  h^d  of  the  ^j/t  of  the  fdid 
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1790.  **  Jamis  Cook  and  Luey  his  wife,  Edward  Barter  the  grandfather 
■  **  and  Mary  bis  wife,  and  Judith  Killignw^  and  ihey  remitted 

Th«alk  <«  and  quit  claimed  the  fame  from  the  faid  James  Ca^t  and  Lucy 
TbeBilbop  *^  his  wife  and  their  heirs,  Edward  Barter  the  grandfather  and 
•f  LowDCFH.  t<  ^^  jjjj  ^jf^  j^^j  ^Ij^Ij.  |jgjj^5^  2^ J  y^^/^^  KilUprew  and  her 

**  heirs,  to  the  faid  Caleb  Lomax  the  grandfather  and  his  bein; 

*<  and  the  faid  James  Cook  and  Lucy  his  wife,  Edward  Barker  the 

^*  grandfather  and  Mary  his  wife,  and  Judith  KilUprew^  granted 

**  for  themfelves  and  their  heirs  refpefiively,  .that  they  would 

<<  warrant  to  the  faid  Caleb  Lomax  the  grandfather  and  bis  heirs, 

^*  the  faid  advowfon  againft  them  the  faid  James  Copk  and  Luqf 

**  his  wife,  Edward  Barker  the  grandfather  and  Mary  bis  wife^  and 

**  JucEth  Killigrew  and  their  refpedive  heirs  for  ever,  as  by  the 

**  faid  fine  remaining  of  record  in  the  court  of  our  lord  the  now 

^*  king  of  the  bench  here  more  fully  appears :  Which  bid  fine  fo 

*^  as  aforefaid  had  and  levied,  was  bad  and  levied  to  the  ufe  of  the 

ToAcofeo^  %%  faid  C(t7W£«/wjjrthegrandfather  and  his  heirs  forever  5  where* 

the  gniMi.     **  by  the  faid  Caleb  Lomax  the  grandfather  became,  and  was  feiicd 

fttherinfec.  cc  ^f  g|,j  jj,  ||jg  f^jj  advowfon  in  grofs  by  itfelf,  as  of  fee  and 

Hit  dcttlu     ic  right :  and  the  faid  Caleb  Lomax  t)ie  grandfather  being  fo  feifed 

''  of  the  faid  advowfon  of  the  faid  vicarage  as  afore(aid,  afterwards 

**  died  feifed  of  his  faid  eftate  therein,  upon  whofe  death  the 

*'  advowfon  of  the  vicarage  defcended  to  Caleb  Lomax  the  father 

*^  of  the  faid  Caleb  Lomax  the  fon  in  the  faid  declaration  mention* 

**  ed  as  the  fon  and  heir  of  the  faid  Caleb  Lomax  the  grandfather; 

*<  whereby  the  faid  Caleb  Lomax  the  father  was  feifed  of  the  faid 

«^  advowfon,  as  in  grofs  by  itfelf,  as  of  fee  and  right;  and  being 

**  fo  feifed  thereof,  afterwards  and  after  the  death  of  the  faid  Ca^ 

^^  lib  Lomax  the  grandfather,  to  wit,  on  the  firft  day  of  November^ 

^*  in  the  year  of  our  Lord  1747,  the  faid  vicarage  became  vacant 

Death  of      *«  by  the  death  of  the  faid  John  Romney^  whereby  it  then  and 

^  "'O-        ((  jj^g^g  belonged  to  the  faid  Caleb  Lomax  the  father  to  prefent  4 

CakkL'max  cc  g^  pcrfon  to  the  faid  vicarage,  and  the  faid  Caleb  Lomax  the 

the  father 

pnfented       *'  father  accordingly  prefented  the  faid  Daniel  Bellamy  his  clerk 

BJLmy.       ^^  j^  jj^g  ^^^j^  vicarage  fo  being  vacant,  who  on  that  prefentation 

*<  was  admitted,  inflituted,  and  indu£led  into  the  fame  in  the 

<*  time  of  peace,  in  the  time  of  his  faid  late  majefly  King  GewgeHtxt 

<<  fecond,  and  became  incumbent  thereof,  in  manner  and  form 

IviTonxU    "  **  ^^^  ^**^  Jf^illiam  Tbrale^  John  Cowper^  and  mUiam  Lawrena^ 

rcfigDation     <<  have  in  their  faid  declaration  above  alleged ;  TVitbout  this^  that 

Tt  bctong^    "  »^*»  the  faid  avoidance  fo  made  by  the  rejsgnation  oftbefaidJ$hm 

{^r?'r'  •   ^*  Romney^  it  then  and  there  belonged  to  the  faid  James  Cook  t9  prg* 

Uti',  &c.  "  «•  Jint 
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**  ftnt  a  fit  perfon  to  tbefaid  vicaragt^  in  manner  and  form  as  tbi     *79"* 
••  faid  Edward  hath  in  and  by  bis  faidpUa  by  himfirji  above  pleaded    ^^^^^^ 
^«  in  bar  in  that  behalf  alleged;^  ^c.  v. 

The  replication  to  the  fecond  plea  was  as  follows  5—  of  Lokdon, 

<*  And  the  faid  William  Tbrale^  JobnCotvper^  and  William  Law- 
*<  renci^  as  to  the  faid  plea  of  the  faid  Edward  by  him  fecondly 
<<  above  pleaded  in  bar,  fay  that  they  by  reafon  of  any  thing  by  the 
<«  (aid  Edwardin  that  plea  above  alleged,  ought  not  to  be  barred 
*^  from  having  and  maintaifiing  their  aforefaid  a£iion  thereof 
<<  againft  him,  becaufe  they  fay,  that  after  the  death  of  the  faid  After  the 
*<  Henry  Killigrew  without  ifliie  male,  the  reverfion  of  the  faid  nll^^KUn^ 
«(  ad  vowfon  expefiant  upon  the  death  of  the  faid  Lucy  Killigrew  the  r'^* 
*'  mother,  defcended  upon  the  faid  Lucy  the  daughter,  Mary^  and 
^*  Judith^  as  daughters  and  co-heirefles  of  the  faid  i/rffryiTiV/r^/u; 
<*  in  CO- parcenary ;  and  the  faid  Lucy  Killigrew  the  mother  being 
**  fo  feifed  of  the  faid  advowfon  in  grofs  by  itfeif  as  of  freehold  and 
<<  right  for  her  life,  by  virtue  of  the  faid  devife  of  the  faid  Henry 
*•  KilHgreWf  and  the  reverfion  thereof  belonging  to  the  faid  Lucy^ 
*'  Maryj  and  Judith  the  daughters,  in  co-parcenary  as  above  men- 
*<  tioned,  (be  the  faid  Lucy  Killigrew  the  mother,  on  the  firft  day  of  l^y  the 
••  January  in  the  year  of  our  Lord  1715,  at  the  parifh  aforefaid^  °*°    ' 
^^  in  the  county  aforefaid,  by  her  certain  writing  then  and  there 
*<  made  and  fealed  with  her  feal,  for  the  confiderations  therein 
«<  mentioned,  gave,  granted,  and  conveyed  the  faid  Caleb  Lomax  granted  the 
««  the  grandfather  of  the  faid  Caleb  Lomax  the  fon  in  the  faid  dc-  ^^^^^1^1 
<*  claration  mentioned,  the  iirft  and  next  advowfon,  donation,  no-  Lemax  the 
•*  mination,  prefentation,  and  free  difpofition  of  the  faid  vicarage  '^**  ^** 
^^  of  the  church  of  Saint  Stephen*%  near  Saint  Alban*%  aforefaid, 
'^  whenfoever  and  howfoever  the  fame  fhpuld  firft  and  nextthere« 
'*  after  happen  to  become  vacant  \  by  virtue  whereof  the  faid  Caleb 
^^  Lomax  the  grandfather  was  pofTcfled  of  the  advowfon  of  the  faid 
<<  vicarage  for  the  fir  ft  and  next  avoidance  thereof^  and  the  faid 
<<  Caleb  Lomax  the  grandfather  being  fo  pofiefTed  thereof,  afterwards 
^*  and  during  the  life-time  of  the  faid  Lucy  Killigrew  the  mother, 
^'  to  wit  on  the  ift  day  of  OSlober  in  the  year  of  our  Lord  1728, 
<<  the  faid  vicarage  became  vacant  by  the  death  of  the  faid  John  chuch  ▼•. 
^*  Pothergilli  which  faid  avoidance  was  the  firft  and  next  avoidance 
^<  of  the  faid  vicarage  after  the  faid  grant ;  whereupon  it  then  and 
**  there  belonged  to  the  faid  Caleb  Lomax  the  grandfather  to  pre*  cMhm$x 
**  fent  a  fit  perfon  to  the  vicarage  fo  being  vacant ;  who  thereupon  ^^J^t^ 
^^  prefented  the  faid  JohnRomney  his  clerk  to  the  faid  vicarage  fo  ed  Jtmrapr. 
<<  being  vacanfi  who  on  that  prefentation  was  admitted,  iofiituted, 

14  ««  and 
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x*-QO.     **  and  indu<£led  into  the  fame,  in  the  time  of  peace,  in  the  timeof  bif 
late  majefty  King  George  the  ad.  late  king  of  Great  Britain^  and 


Th^als    «t  became  incumbent  thereof ;  and  the  faid  yi^i^^i  ii^mufy  fo  being 

TTjcBiihop   **  fuch  incumbent, afterwards  to  wit,  on  the  iQth  day  of  5^«»^/r 

ofLoNDON«  cf  11^  |[jg  year  of  our  Lord  1729,  at  theparifh  aforefaid,  in  the 

Death  of       **  county  aforefaid,  (be  the  faid  Lucy  Killigrew  the  mother  died,  fo 

mTier.*       "  fcifed  of  the  faid  advowfon  for  the  term  cf  her  life  as  aforefaid, 

^'  upon  whofe  death  the  faid  James  Cook  (to  whom  the  faidZrifCf 

**  the  daughter  had  before  her  interfrarriage  with  him  granted  her 

**  third  part  of  the  faid  advowfon  expedant  upon  the  death  of  the 

*^  faid  Lucy  Killiorew  the  mother,  for  the  term  of  his  natural  life, 

**  with  other  remainders  over,)  Edward  Barker  the  grandfather 

*^  who  had  intermarried  with  the  faid  Mary  the  daughter,  and  the 

^*  faid  Mary  in  the  right  of  the  faid  Mary,  and  the  faid  Judith  Kil' 

Co-i»rcf-      cc  ligrew  then  and  there  became,  and  were  feifed  of  the  faid  advow- 

theadvow-    **  fon  in  grofs  by  itfelf,  that  is  to  fay,  the  faid  Edward Barkerlhc 

^'  ♦<  grandfather,  and  Mary  in  right  of  the  faid  Mary^  and  the  faid 

*^  Judith  of  their  faid  refpeflive  third  parts,  as  of  fee  and  right,  ' 

*^  and  the  faid  James  Cook  as  of  freehold  and  right  of  bis  third 

**  p:rt  for  the  term  of  his  natural  life;  and  the  faid  John Romney 

**  fo  being  incumbent  as  aforefaid,  the  faid  vicarage  afterwards  to 

*•  wit,  on  the  8th  day  of  June,  in  the  year  of  our  Lord  1730, 

Fraodttknt     cc  became  vacant  by  the  refignation  of  the  faid  John  Romney^ 

ofl«j«»<^     **  which  faid  refignation  was  fraudulently  made  by  the  U'ld  John 

wWiowtno-    cc  Rojnney^  without  any  notice  given  by  the  faid  Jobn  Romney 

•*  thereof  to  the  faid  James  Cook^  Edward  Barker  the  grandfather, 

•*  and  Mary  his  wife^  and  Judith  Killigrew^  or  any  or  either  of 

C<crf:e  1.      cc  ijjcnf^  \^  jjjjij  behalf;  and  thereupon  his  faid  late  majefty  ufurp- 

thcco-par-    **  ing  upoH  the  faid  J  arms  Cooky  Edward  Barker  the  grandfather 

fco°ttd£«:   "  *"^  ^^^y  *^'^  ^^^^»  *"^  Judithy  prcfented  the  faid  John  Romney 

my.  '*  to  the  faid  vicarage  fo  being  vacant,  who  on  that'prefentation 

^*  was  adihitted,  inflituted,  and  induced  into  the  fame,  in  the 

**  time  of  his  faid  late  majedy  King  George  the  2d.  and  became 

•«  incumbent  thereof:  And  the  faid  John  Romney  fo  being  fuch 

'*  incumbent,  afterwards  to  wit,  in  Michaelmas  term  in  the  5th 

•     •*  year  of  the  reign  of  his  faid  late  majefty  George  the  2d.  lat« 

•*  king  of  Great  Britain,  ^c.  in  the  court  of  his  faid  late  majefty 

*«  before  Robert  Eyre,  Robert  Price^  Alexander  Denton,  and  John 

**  Fortefcue  Aland,  then  his  faid  late  majefty's  juftices,  and  other 

T-ne  levied.    "  faithful  fubjcfls  of  his  faid  late  majefty 's  then  prefcnt,  a  certain 

Towfonby     **  fine  was  Jevied  between  the  faid  Caleb  Lomax  the  jgrandfath^ 

t^u     **  P'^^o^iffj  »fid  ^*^^  ^^'^  >^'5  Cook,  Edward  Barker  the  grand- 

10  ««fatherf 
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*«  father,  and  Mary  his  wife,  and  Judith  Killigrew^  deforceants      i79^* 
*•  of  the  faid  advowfon,  whereof  a  plea  of  covenant  had  been     ^^  ^    * 
*•  fummoned  between  them  in  the  fame  court,  namely,  that  the         ^: 
«•  faid  James  Cook^  Edward  Barlir  th^^m\df£xh€r^  2nd  Mary  Wis  ofLoNuoN. 
«*  wife,   and  Judith  Killigrnv  acknowledged  the  faid  advowfon 
"  to  be  the  r4eht  of  the  faid  Caleb  Lomax  the  grandfather,  as  the  -Sdr^w- 

*^  .         xancededroH 

««  fame  which  the  faid  Caleb  Lomax  the  grandfaiher  had  of  the  cotntcei^^c. 
•*  gifrof  the  faid  James  Coo^,  Edward  Barker  the  grandfather, 
**  and  Mary\\\%  wife,  and  'Judith  Kiiiigreiv  \  and  they  remitted, 
**  and  quit  claimed  the  fame  from  the  fiid  James  Cook  and  his 
**  heirs,  Edward  Barker  the  grandfather  and  Mary  his  wife,  and 
"  their  heirs,  and  Judith  Killigrew  and  her  heirs,  to  the  faid  Caleb, 
*«  Lomax  the  grandfather  and  his  heirs  ;  and  the  faid  James  Cook, 
•*  Edward  Barker  the  grandfather  and  Aiaryhxs  wife,  and  Judith, 
**  Killigrew  granted  for  themfelvcs  and  their  heirs  refpeflively, 
•'  that  they  would  warrant  to  ihe  faid  Caleb  Lomax  the  grand- 
*«  father  and   his  heirs  the  faid  advowfon,  againft  them  the  faid 
**  James  Cock,  Edward  Barker  the  grandfather,  and  Mary  his 
««  wife,  and  Judith  Killigrew  and  their  refpeflivc  heirs  forever, 
•*  as  by  the  faid  fine  remaining  of  record  in  the  court  of  our  lord 
•*  the  now  king  of  the  bench  here  more  fully  appears ;  which  faid  To  the  nfe 
•*  lincfo  as  afotefaid  had  and  levied,  was  had  and  levied  to  the  ^^^'" 
**  ufe  of  the  faid  Caleb  Lomax  the  grandfather  and  his  heirs  for  g^n^^father 
«*  ever ;.  whereby  the  faid  Caleb  Lomax  the^randfathcr  became  and 
*«  was  felfcd  of  and  in  the  faid  advowfon  in  grofs  by  itfelf,  as  of 
«*  fee  and  right:  And  the  faid  Cj//A  iL^OT^Af  the  grandfather  being, 
••  fo  feifed  of  the  faid  advowfon  of  the  faid  vicarage  as  aforefaid, 
**  afterwards  died  feifed  of  his  faid  eftate  therein,  upon  whofe  death  Hh  death. 
«  the  faid  advowfon  of  the  vicarage  defccnded  to  Caleb  Lomax  thc^Jj^^*" 
^*  father  of  the  faid  Caleb  Lbmax  the  fon  in  the  faid  declaration  MthLumaa 
••  mentioned,  as  the  fon  and  heir  of  the  faid  CalebLoniax  the  grand-  ^^^  ^"*^' 
•*  father  ;  whereby  the  faid  Caleb  Lomax  the  father  was  feifed  of 
«'  the  faid  advowfon  of  the  faid  vicarage  as  in  grofs  by  itfelf  as 
•«  of  fee  and  right;  and  being  fo  feifed  thereof,  afterwards  and- 
•*  after  the  death  of  the  faid  Caleb  Lomax  the  grandfather,  to  wit 
<*  on  the  ift  day  of  November  in  the  year  of  our  Lord  1747,  the  Church ra- 
««  faid  vicarage  became  vacant  by  the  death  of  the  faid  JohnRom'  a^lhlf 
•*  ney^  whereby  it  then  and  there  belonged  to  the  faid  Caleb  Lomax^  cdu!oma 
*»  the  father,  to  prefent  a  fit  perfon  to  the  faid  vicarage,  and  the  the  father 
««  (aid  Caleb  Lomax  the  father  accordingly  prefented  the  faid  Da-  S^^^ 
'*  niel  Bellamy  his  clerk,  to  the  faid  vicarage  fo  being  vacant,  who 
^^  on  that  prefentation  was  admitted,  inllituted,  and  induced  into 

*«  the 
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1790*     *^  the  fame  in  the  time  of  peace,  in  the  time  of  his  faid  late  na- 
>"  ^*  jctly  King  Giorgi  the  id.  and  became  incumbent  thereof*  in 

Thb^4lx  m  manner  and  form  as  the  faid  tyilSttm  Tbrali^  Jebn  Cwwpir^  and 
The  Biftop  «  fVilliam  Lawnnce^  have  in  their  faid  declaration  above  alleged, 
of  Loudon.  „  ^\^YiOux,  this,  that  the  faid  Hmry  KiUigrew  devifed  the  faid  ad- 
Tnrerfe  of  <*  vowfon  from  and  after  the  deceafe  of  Lucy  KiUigrew  the  mother, 
Hrni^^t^  '^  ^^  ^^^  l^^*^  ^^^^  ^^  ^^^  ^^^  '^'^  //#irr;  KiUignw  upon  the  body 
^«o  to  bis  «<  of  the  faid  Lucy  KiUigrew  begotten,  or  to  be  begotten,  and  to 
TS**  "  his  heirs  and  affigns,  and  for  want  of  fuch  ifiue  to  all  and  everj 
<<  the  daughter  and  daughters  of  the  faid  Henry  KiUigrew^  upon 
«<  the  body  of  the  faid  Lucy  begotten,  or  to  be  begotten,  and  €0 
**  her  or  their  heirs  and  aifigns  for  ever,  as  tenants  in  common 
^<  if  more  than  one,  and  not  as  joint-tenants,  in  manner  and 
<<  form  as  the  faid  Edward  hath  in  and  by  his  faid  plea  by  him 
**  fecondly  above  pleaded  in  bar  in  that  behalf  .alleged,"  i:f€. 

Replication  to  the  third  plea  took  iflueon  the  traverfeof  CeJA 
Lemax  the  father  being  feifed,  &r« 

General  demurrer  to  the  fourth  plea,  and  joinder. 
Rejoinder  to  the  firft  replication,  protefting  againft  the  fuffi- 
ciency  of  the  replication,  denied  that  there  was  any  record  to 
the  fine  fuppofed  to  be  levied  by  James  Coel^  Edward  Barker 
the  grandfather  and  Mary  his  wife,  and  Judith  KUUgrew^  to 
the  ufe  of  Caleb  Lomax  the  grandfather,  &r.  and  of  this  the  iaid 
Edward  Barker  put  himfelf  ufon  the  recordy  iufc. 

Rejoinder  to  the  fecond  replication,  took  ifTueon  the.iraverfe 
of  the  devife  of  Henry  KiUigrew  to  the  heir  male  of  his  body,  and 
for  want  of  fuch  ifliie,  to  his  daughters,  Ifc* 

Rejoinder  to  the  third  replication,  joined  ifTue  on  the  traverfe. 
Joinder  in  demurrer  to  the  fourth  plea. 

Surrejoinder,  fpecial  demurrer  to  the  rejoinder  to  the  firft  re- 
plication, "  For  that  the  faid  JViUiam  Thrale^  John  Cowper^  and. 
«*  WiUiam  Lawrence^  in  and  by  their  faid  replication,  by  them 
««  above  pleaded  to  the  plea  of  the  faid  Edward  Barker  the  now 
«*  defendant,  by  him  firft  above  pleaded  in  bar,  traverfeda  material 
«*  and  ijfuahle  pointy  and  by  that  traverfe  tendered  to  the  faid  Ed* 
•*  ward  Barker  a  material  ijfucy  but  the  faid  Edward  Barker  the 
'*  now  defendant,  hath  not  in  and  by  his  rejoinder,  by  him  firft 
«*  above  made,  taken  ijfue  upon  that  traverfe^  or  joined  in  ijfue  with 
"  them  tbereupony  but  hath  paffed  hy^  and  taken  no  notice  tberetf^ 
^^  and  hath  denied  another  part  of  the  faid  replication  of  the  (aid 
**  WilUam  Thra/cj  John  Cowper^  and  fVilliam  Lawrence,  and  hath 
^*  attempted  to  put  another  point  in  ijfucy  betweea  the  faid  Edward 
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•*  Barker  the  now  defendant,  and  thefaid  fPtUiam  Thrale^  John     I7;o. 
*•  C^wpery  TLXiA  PViUiam  Lawrence 'y  and  tbcreby  hath  attempted  to  ^ 

*•  introduce  great  uncertainty  and   confufion,  and   unneceflary    '^""^'•* 
•*  length  of  pleading.     And  for  that  the  faid  rej«)inder  concJudcs  TheBi&op 
**  with  thefaid  Edward  Barker'fi  (as  to  the  matter  therein  con-  °^^®'**^®''* 
**  tained)  putting  him/elf  upon  the  record ,  which   is  inconfiftent 
**  with  the  allegation  contained  in  the  faid  rejoinder,  thai  there  is 
^^  no  fuch  record  as  is  alleged  in  the  replication,  which  the  faid 
•*  rejoinder  purports  to  be  ana  nfwer  to:  whereby  the  f^id  £^^(;ir^/ 
**  Barker  offers  to  prove  the  allegation  contained  in  his  faid  re- 
*•  joinder,  by  a  mode  of  tri^l,  which  if  that  allegation  be  true,  i^ 
**  impodible:  whereas  the  faid  Edward  Barker  ought  to  have 
**  concluded  his  faid  rejoinder  by  offering  to  verify  the  negative 
^^  allegation  therein  contained,  when  and  where  the  court  £bould 
«*  dire<S^,  in  order  to  have  given  the  faid  IViUiam  Thrale^  "John 
^  Cowper^  and  ff^tUiam  Lawrence^  an  opportunity  to  have  an-> 
*'  fwered  thereto,  and  maintained  the  affirmative  allegation  con- 
•'  tained  in  the  (^id  replication,"  isfc.     Ifllie  joined  on  the  re- 
joinder  to  the  fecond  replication* 
Joinder  in  demurrer. 

This  cafe  was  argued  in  Hilary  term  laft  by  Le  Blanc,  Serjt. 
for  the  plaintiffs,  2tnd  Laiorence^  Serjt.  for  the  defendants,  and 
again  in  the  prefent  term  by  jfdair^  Serjt.  for  the  plaintiffs,  ^and 
Bond^  Serjt.  for  the  defendants.  The  arguments  on  behalf  of 
the  plaintiffs  were  to  the  following  effect : 

In  this  cafe  two  points  arife ;  one,  on  a  general  demurrer  to 
the  fourth  plea ;  the  other  on  a  fpecial  demurrer  to  the  firft  re- 
joinder. The  former  therefore  is  a  matter  of  fubflance,  the  lat- 
ter of  form.  The  fubftantial  obje£lion  to  the  fourth  plea,  (which 
^18  alfo  applicable  to  the  firft,)  is,  that  it  does  not  fufficiently  fhcw 
a  difagreement  of  the  co-parceners  to  prefent  on  the  firft  avoidance 
of  the  vicarage,  after  the  death  of  Lucy  Killigrew  the  mother : 
it  is  only  flated  that  they  did  not  agree,  whereas  it  ought  to  have 
been  that  they  could  not^  fince  unlefs  they  could  not  agree  no 
right  devolved  to  the  hufb^d  of  the  eldeft  fifter.  As  the  de- 
fendant deduces  his  title  from  the  two  younger  co-parceners, 
it  is  incumbent  on  him  to  (hew  precifely  in  what  manner  the 
vicarage  was  prefentable  by  turns,  and  make  out  his  tide 
againft  the  eldefl.  If  the  right  of  the  eldefl  co-parcener  to  pre- 
fent arofe  merely  from  the  non-agreement,  it  might  often  hap^ 
pen  that  (he  would  be  injured  by  being  ignorant  of  her  right 
Vol.  L  D  d  having 
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1 790.  bating  tccrued,  and  an  ufurpation  be  incurred,  hj  whfcb  her  turn 
would  be  loft.  This  might  happen  either  where  there  was  no 
notice  given  of  the  vacancy;  or  where  the  vacancy  was  procured 
Vt^^ioS  ^y  ■  ^^^^^^  *"^  fraudulent  refignation*  But  the  law  is  that  the 
right  of  prcfenting  by  turns  arifes  from  an  affual  dtfdgreemtni% 
which  is  a  conftrudive  partition  of  the  advowfon.  The  fad  that 
co-parceners  did  not  prefent,  is  no  more  than  evidence  that  they 
could  not.  Ail  the  authorities  (hew,  that  the  right  of  the  eideft 
co-parcener  to  prefent,  arifes  when  ihe  and  the  others  ttmmi 
agree.  In  Co.  Litt.  166.  b.  it  is  laid  down,  **  if  there  be  divers 
^*  co-parceners  of  an  udvowfon,  and  they  cannot  agree  to  pre* 
•*  fcnt,  the  law  doth  give  the  firft  prefentment  to  the  eideft.'' 
So  alfo  in  Co.  Litt.  186.  b.  it  i«  faid,  **  if  two  or  more  co-par* 
ccners  be,  and  they  connoi  agree  to  prefenr,  the  eideft  (hall 
prefcnt."  So  in  2  InJI.  356.  "  By  the  common  law,  if  an 
•*  advowfon  defcended  to  divers  co-parceners,  if  they  cciimot 
"  a^rce  to  prefent,  the  cldcft  fifter  fbal!  have  ihc  firft  turn."  To 
the  fame  point  are  Fitz.  N.  t.  81.  (a)  Dyu^^  55.  Tior  Book^ 
30  Ed.  3.  15.  Roll.  Ahr.  346.  tit.  Prefent.  alEglijc^  pL  1.  Afj/- 
lory  !^a.  Imp.  74.  17  l^in.  Ahr.  407.  note  on  pL  6-  Ero.  Abr. 
Prefent.  al  Englife^  pi.  35  ^  53,  On  cbe  lame  principle  the  beft 
precedents  in  pleading  ftate  that  the  co-parceners  could  not 
agree.  Co.  Entr.  /^b%.  {b)  Rafl.  Entr.  $1^.  Herne^s  Pleader^ 
t>oi.  2  Lutw.  1 123.  And  in  a  late  cafe  of  Ptke  v.  Lindfey  (c), 
a  right  to  prefent  was  flated  to  be  in  the  eideft  of  four  co-par- 
ccncrs,  becaufe  they  could  not  Bgrcc  among  theiiifelvrs  to  pre- 
fent. It  is  alfo  to  be  obferved,  that  great  doubts  have  been 
entertained,  whether  the  privilege  of  the  tldcft  cc-parcener  to 
prefent  on  a  difagreement  was  alienable.  Co.  Litt.  i65«  b.  uoti 
in  the  loft  edition.  Thus  much  as  to  the  fjubit^^ntiai  defeds  of 
the  fourth  plea. 

With  refped  to  caufes  of  the  fpccial  demurrer  to  the  firft 
rejoinder,  the  firft  point  to  be  confidered  i^,  how  the  matter  of 
title  ftands  on  thefe  pleadings.  Now  though  it  be  a  general 
rule  that  the  plaintiff*  muft  reft  on  th^ftrength  of  his  own  tttlc» 
and  not  on  the  weaknefs  of  that  of.  his  adverfary,  yet  here  the 
rule  feems  to  be  inverted  ^  the  defendant  not  having  traverfcd 
the  plainiiiPs  title,  but  palling  that  by,  and  fctting  up  a  title  of 
his  own,  has  put  himfcif  in  the  fame  fituation  in  which  the 
piaintifiF  would  otherwifc  be  in,  viz.  he  has  taken  upon  him« 

(•)  4t<^  Edit.  {k)  Ed.  1673.  (0  HiL  27  Cc:  3.  C.  B. 
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felf  to  make  good  hts  own  title  againft  all  mankind  {a).     For'      1790. 
the  principal  defeA  (hewn  by  the  demurrer  is.  that  the  defend- 


ant has  paflcd  by  the  traverfc  taken  by  the  plaintiff,  and  himfelf    Thrali 
iraverfed  matter  of  inducement  to  the  traverfc  of  the  plaintiff.  Thefiifliop 
There  arc  two  clear  general  rules  of  pleading  by  which  thefe  °^^^'*^'** 
objefltons  mud  be  decided ;  one,  that  a  traverfe  cannot  be  taken 
upon  a  traverfe ;  the  other,  that  matter  of  inducement  is  not 
traverfable.     The  latter  rule  evidently  appears  from  Laicbf  iii» 
Sir   ff^Uiam  Jcnes^  91.      Cro.  Car.   44.2.;    the  former   fron^ 
Vaughany  62.     Hob.  103.     Com.  Dig.  tit.  Pleader  (G).     Some 
exceptions  indeed  there  are  to  thefe  rules,  but  they  are  to  be 
Uken  with  reference  to  time  and   plarc.     Cro.  Car.  105.     la 
all  cafes  where  the  traverfe  in  the  bar  takes  away  the  time  or 
place  alleged  in  the  declaration,  the  plaintiff  may  either  joia 
ifllie  on  that  traverfe,  or  himfelf  traverfe  the  matter  of  induce- 
ment.     As  in  cafe  for  words   fpoken  in   the  county  of  A.  the 
defendant  pleads  a  concord  for  words   in   every  other  county, 
and   traverfes  the  county   of  ^.,  the  plaintiff  may  either  join 
ifluc  on  the  county,  or  traverfe  the  concord.     C^.  Liu.  282.  h. 
So  in  trefpafs  on  fuch  a  day,  if  the  defendant  pleads  a   licence 
on  fuch  a  day,  and  traverfes  all  days  before  or  (ince,  the  plaintiff 
may  traverfe  the  licence.     Hoi.   104.     But  as  it  is  alfo  laid 
down  by  thefe  authorities,  that  unlefs  the  firft  traverfe  be  mate* 
rial,  another  traverfe  may  be  taken  upon  it,  it  mud  beconfiJered 
whether  the  traverfe  in  th<s  cafe  taken  by  the  plaintiff,  namely, 
•*  that  on  the  refignation  of  John  Romneyy  it  belonged  to  James 
"  Coot  to  prcfenr,"  tffr.  be  not  a  material  traverfe.     That  it 
is   a   good  traverfe   appears  from  The  Grocers*  Company  v.  The 
Archbijhop  of  Canter bury^    3  fFilf.   214.   5.  C.     2  Black.  770. 
In  that  cafe  the  traverfe  was  **  without  this^  that  it  belonged  to 
*'  the /aid  wardens  and  commonalty  to  pre/ent  to  the  /aid  church  at 
**  the  fecond  turn^  when  the  fame  became  vacant  by  the  death  of  the 
**  faid  Timothy  Puller,  in  manner  and  form  as  the  /aid  William 
•*  B^ckhou(c  hath  above  in  that  plea  alleged,"  (ffc.     The  objec- 
tion made  to  it  on  a  fpccial  demurrer  was,  that  it  had  not  tra- 
verfed  matter  of  fa£l,  but  had  attempted  to  put  in  iffue  matter 
of  law  to  be  tried  by  a  jury.     But  the  court  on  folemn  argu- 
ment determined  it  to  be  a  good  traverfe,  it  being  compounded 

(a)  With  regard  to  the  iecond  eaufe  of  demurrer  to  the  rejoinder,  vne.  that  the 
defendant  ought  to  have  concluded  with  a  verification  inftead  of  putting  himiclf  upon 
the  record  \  it  was  admitted  on  both  the  arguments,  that  the  objedion  could  not  b& 
maintaintd,  the  law  being  now  lettled,  that  cither  conclufion  was  good.  yUe  2  H^tffi 
113.  &  a  Term  Rep.  S,  R.  439.  and  the  feveral  authorities  thciedied. 
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1790*  of  matter  of  law  and  of  fa£^,  the  law  refulting  from  the  fafi.  So 
— —  in  the  prefent  cafe,  the  traverfc  that  on  the  redgnation  of  Rmmuj 
Thr^al.  jj  belonged  to  Cook  to  prefent,  was  a  mixed  matter  both  of  law 
TheBiftop  and  faft,  where  the  law  was  an  inference  from  the  fafl;  yet  it 
was  objefled  that  this  traverfe  went  to  put  matter  of  law  in  iflbe. 
It  is  alfo  a  material  traverfe,  inafmuch  as  the  title  of  the  de- 
fendant depended  on  the  riaht  of  James  Cook  to  prefent.  On  the 
face  of  the  pleadings  the  defendant  is  bound  to  prove  his  own 
title.  The  plaintiff  having  ftated  hisiiile,  the  defendant  inftead 
of  denying  it  fets  out  a  paramount  title  of  his  own :  if  there- 
fore the  plaintiff  can  defeat  the  title  of  the  defendant,  bis  title 
as  ftated  in  his  declaration,  which  the  defendant  has  not  denied, 
remains  unimpeachcd  upon  the  record.  The  traverfe  then  is  a 
material  one,  as  it  is  a  dire£l  denial  of  a  circumftance,  without 
which  the  defendant's  tide  could  not  be  fupported.  His  claim 
is  derived  from  the  right  of  the  co-parceners  to  prefent  by  turns. 
But  the  right  of  co-parceners,  as  fucb,  is  to  prefent  all  together. 
It  is  only  on  their  difagreement  that  the  right  of  prefenting  by 
turns  arifes.  If  then  it  did  not  belong  to  Cook^  who  had  mar- 
ried the  eldeft  fifter,  to  prefent  on  the  refignation  of  Romruy^  in 
the  firft  turn,  neither  did  it  belong  to  the  defendant  in  the 
fecond  or  third  turn.  By  denying  the  right  of  James  Cook  to 
prefent,  the  right  of  the  co-parceners  to  prefent  in  turns  is  alfo 
denied,  on  which  the  title  of  the  defendant  entirely  depends. 
But  even  fuppofing  it  not  to  be  a  material  traverfe,  this  defe£l 
ought  to  have  been  pointed  out  by  a  fpecial  demurrer. 

The  fubftance  of  the  arguments  on  the  part  of  the  defendant 
was  as  follows : 

There  are  two  points  made  on  the  fide  of  the  plaintiffs;  one 
arifing  from  the  fubftance,  the  other  from  the  form  of  the 
pleadings.  With  refpefl  to  the  firft,  it  is  contended  that  from 
the  words  '<  could  not  agree"  being  ufed  in  many  authorities 
and  precedents,  it  is  improper  to  fay  that  the  co-parceners  **  did 
"  not  agree."  But  th?re  is  no  authority  to  prove  that  an  cxprefs 
cifagrcement  muft  be  Hated.  It  may  iairly  be  underftood  from 
the  books  ufing  the  words  *<  cannof  or  *'  couid  noi^*'  that  they 
mean  "  do  not*'  or  "  did  not,'*  From  whatever  caufe  the  difagree- 
ment arifes,  the  cxpreftion  **  cannot  or  couid  not"  may  be  equally 
fatisfied  ;  whether  it  be,  that  all  the  parties  do  not  kno.v  that  there 
is  a  vacancy,  or  that  fome  are  infants,  or  out  of  the  kingdom, 
or  that  the  eldeft  prefented  without  confulting  the  others* 
The  words  "  cannot"'  or  "  could  not"'  therefore  do  not  neceffarily 

imply 
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imply  an  a£tua1  diragreement.  BeGdes,  the  plaintiff  claims  under  1790* 
all  the  co-parceners :  his  title  therefore  docs  not  depend  on  the  ., 
queftion.  Whether  one  turn  or  the  other  was  taken  away  by  v. 
ufurpation  ?  But  the  Jaw  fccms  to  be,  that  it  belongs  to  the  ^tlonSom 
eldeft  to  prefent  if  the  co-parceners  do  not  all  agree,  and  that 
the  right  depends  more  properly  on  non- agreement  than  difagnt' 
mint.  In  Bro.  Abr.  tit.  Prefent.  al  Eglifi^  fl.  19.  it  is  faid  by 
if///,  Juftice,  that  ''  where  an  advowfon  defcends  to  four  co* 
•'  parceners,  the  firft  prtfentatton  of  mere  right  belongs  to  the 
*'  eldeji.*^  In  the  DoHor  and  Student^  b.  2.  c.  30.  p,  240.  it  is 
laid  down,  that  *<  a  prefenting  by  turn  holdeth  always  between 
*^  co-parceners  of  an  advowfon,  except  they  agree  to  prefent  to- 
.**  gether,  or  that  they  agree  by  compofition  to  prefent  in  fome 
*'  other  manner."  In  Watfon\  Clergyman^  Lawy  45.  {a)  it  is 
ftated,  that  *'  if  an  advowfon  doth  defcend  to  four  co-parceners, 
^'  and  the  church  after  the  death  of  'their  anceftor  doth  become 
«•  void,  if  they  do  not  all  agree  in  a  prcfentment,  the  clerk  of  the 
**  eldeft  fhall  be  received,"  ^r.  And  after  citing  authorities  it 
.goes  on  to  fay,  *<  or  if  they  do  agree  for  one  or  more  turns,  to  ' 
**  prefent  jointly,  and  after  do  not  fo  agree,  the  eldeft  fifter  (ball 
**  prefent,"  tfr.  In  like  manner  on  the  record  of  fhc  former 
quare  impedity  in  which  the  right  of  the  (ame  advowfon  was  dif* 
puted  by  the  fame  family  of  Lomaxy  it  was  ftated  that  the  co- 
parceners '^  never  i/ziagree,"  which  cafe  was  determined  on  folemn 
confideration,  as  appears  from  the  note  of  Mr.  Juftice  Burnet  (£)• 
As  to  the  cafe  cited  from  Dyer^  55.  nothing  appears  to  have  been 
decided  by  it ;  if  the  guardian  there  mentioned  were  guardian  in 
chivalry,  the  prefentation  in  the  names  of  both  the  co*parceners 
was  right.  With  rcfpeft  to  the  authority  quoted  from  Mallory^ 
which  is  a  comment  on  the  cafe  in  Dyer,  the  note  there  fuppofes 
the  guardian  to  have  been  guardian  in  focage;  but  it  is  much 
more  probable  that  he  was  guardian  in  chivalry.       ^ 

With  refpedt  to  the  obje£tionsjnade  by  the  plaintiffs  on  the 
form  of  the4>leadings,  that  the  defendant  has  paffed  by  the  traverfe 
tendered  and  endeavoured  to  put  in  iffue  matter  of  inducement ; 
tbofe  objcdions  can  only  hold,  if  that  traverfe  be  materia).  But 
that  it  is  immaterial  will  be  clear  from  adverting  to  the  cafe  upon 
the  record.  The  declaration  ftates,  tikzt  Caleb  Lomax  was  feifed 
10  fee  and  prefented  Bellamy^:  the  plea  (hews  the  prefentation  of 
Bellamy  to  have  been  by  ufurpation  on  the  executors  of  Edward 
Barker  the  grand-father,  and  claims  the  prefent  turn  under  the 
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1790.     m\\  of  Judith  Ktlllgrew  i  the  replication  ought  to  fuppbrt  the 

declaration  by  (hewing  ihat  the  tirle  of  CaUi  Lomax  was  a  good 

Thr^als    ^^^^  ,  ^i^j^  ^^^  ^l]  ^1^^^  ^^^  neceflary ;  jt  accordingly  fets  forth  a 

The Bi&op  fine  levied  by  the  cc-parccnerf  to  the  ufc  of  Cdltb  Lomcx  in  fee; 
here  it  ought  to  have  flopped,  that  the  defendant  might  have  an 
opportunity  to  deny  this  material  point ;  inftead  of  which,  it  goes 
on  to  traverfe  that  on  the  refignation  of  Romneyy  it  belonged  to 
James  Cooh  to  prefent:  this  vitiates  the  replication,  inafmuch  as 
it  attacks  the  defendant's  title  without  fupporting  that  of  the 
plaintiff  fet  forth  in  the  declaration,  it  being  a  certain  rule  that 
the  plaintiff  muft  recover  by  the  (Irengih  of  bis  own  title,  and 
not  by  the  weaknefs  of  that  of  his  adverfary.  The  queflion  is. 
Whether  the  plaintiffs  have  made  out  a  good  title  ?  which  cannot 
be  unlefs  they  fupport  their  count.  According  to  the  rule  in 
Tufton  V.  Temple^  Faugh.  8.  the  traverfe  taken  by  the  plaintiff 
ihould  have  been  of  fome  fa6l  inconfifknt  with  the  plaintiff's 
title,  and  which,  if  found  againft  the  defendant,  would  deftroy^i 
title.  Now  this  traverfe  is  not  of  a  fa£t  inconfi(!ent  with  the 
title  of  the  plaintiff,  for  his  title  is  derived  from  all  the  co-par* 
ceners,  and  it  is  a  matter  of  perfect  indifference  as  to  him,  upon 
which  of  them  the  ufurpafion  was.  Nor  does  it  deSroy  the  dc« 
fendant's  title,  for  this  is  either  the  fecond  or  third  turn  fince.tbe 
ufurpation,  and  in  either  the  defendant  is  intitled.  The  traverfe 
of  the  plaintiffs  is  alfo  bad  on  another  ground ;  it  is  taken  of  a 
conclufion  in  law  ;  the  words  of  the  plea  are,  *^becaufe  the  co» 
<*  parceners  did  not  agree,  ^c*  it  then  and  there  belonged  to  the 
«*  faid  J  antes  Cook  to  prefent,"  iifc.  this  is  traverfed  in  therepli* 
cation,  which  being  the  traverfe  of  a  legal  confequence  is  bad* 
Do^r,  Placit.  351.  n  Cotey  10.  b.  Yeh.  199,  ?oo.  As  to  the 
conclufion  of  the  rejoinder  to  the  record,  this  is  fufHciently  war* 
rapted  by  '^-oph.  i  o  i .  Carth.  5 1 7.'  2  lyilf.  1 1 3.  The  traverfe  tben 
not  being  material  to  the  plaintiff's  title,  the  defendant  might 
well  pafs  it  by  and  tr-iverfe  that  part  of  the  replication  which  is 
material.  Dtgby  v.  Pitzherberty  Hob.  io6.  If  that  which  is 
the  very  effcnce  of  the  plaintiff's  cafe  be  pleaded  only  as  an  in- 
ducement to  a  traverfe,  and  therefore  not  to  be  denied  by  the 
defendant,  the  plaintiff  by  a  trick  avoids  having  the  merits  of 
his  own  title  tried,  and  yet  denies  that  of  the  defendant.  In 
Tu/ion  V.  Temple^  Vaughn  7.  it  is  laid  down  that  **  the  plaintiff 
*'  who  is  to  recover  that  which  he  hath  not,  muft  (hew  a  good 
<*  title  before  he  can  recover,  or  he  {hall  never  avoid  the  de* 
*«  fendant's  poflcffion  by  (hewing  no  title,'  or  an  iofuScienti 
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"  which  is  the  fame  as  none.  It  can  be  neither  law  nor  common  1 79^- 
"  reafon,  for  the  plaintifF  to  tell  the  defendant,  you  have  no  title*  -^  -r^ 
•*  and  thence  to  conclude,  therefore  I  have.  The  plaintifF  mufi  ^. 
«  recover,  if  at  all,  by  his  own  ftrength.and  not  by  the  defendant's  J^^^^^^^^^^ 
**  wealcnefs,  as  i^  well  urged  and  claimed  in  Digby*s  and  Fitzher" 
**  berths  cafe  in  the  Lord  Hobart.'*  And  in  the  Bifliop  of  IVor- 
Cifttr^h  cafe,  Vaugh,  58.  it  is  faid,  "  when  you  will  recover  any 
'*  thing  from  me,  it  is  not  enough  for  you  to  deftroy  my  title, 
**  but  you  muft  prove  your  own  better  than  mine ;  for  it  is  not 
•*  rational  to  conclude,  you  have  no  right  to  this,  and  therefore  I 
'*  have  J  for  without  a  better  right  nulior  til  conditio  pojjidentis^^* 
As  to  the  argument  that  mittter  of  inducement  is  not  traverfablct 
though  generally  fpcaking  this  be  true,  yet  w^ere  a  material  part 
of  the  plaintifF's  title  is  ftated  by  way  of  inducement,  there  it  may 
be  traverfed  by  the  defendant,  who  could  not  otherwife  have  aa 
opportunity  to  anfwer  it.  In  Poph.  1 01.  it  is  faid,  there  may 
be  a  traverfe  upon  a  traverfe  where  falfity  is  ufed  to  ouft  the 
plaintiff  of  the  benefit  which  the  law  gives  him.  So  alfo  in 
Foriefcut^  349.  and  Str.  117  it  is  holden,  that  when  the  firft 
traverfe  is  immaterial,  /.  /.  when  it  does  not  put  the  proper  point 
in  ifTue,  there  may  be  a  traverfe  upon  a  traverfe  :  and  the  autho* 
rity  of  Sir*  117.  is  particularly  applicable  to  the  prefent  cafe,  as 
there  the  defendant  was  an  aAor,  who  was  to  recover  on  the 
ftrength  of  his  own  title,  as  the  plaintifFis  here.  To  the  fameefTe^l 
alfo  is  Co  Lift.  282.  b.    Cro.  E/iz.  99.    Carth.  166.    Hob.  106. 

It  was  replied,  that  as  to  the  authority  of  Ero.  Ahr,  tit.  Prefent. 
pi.  19.  the  di£fam  of  if/7/,  Juftice,  is  applied  to  a  different  cafe  ia 
the  year  book;  to  which  /  rohe  refers,  21  Ed.  3.  c.  38.  (a)  With 
regard  to  the  Doctor  and  Student^  the  title  of  the  chapter  containing 
the  paffage  cited,  mult  be  attended  to ;  and  the  title  is,  *'  where 
**  there  are  divers  patrons  of  an  advowfon,  and  the  church  void- 
*'  etb,  and  the  patrons  vary  in  their  prefentments,  whether  the 
**  bifhop  (hall  have  liberty  to  prefent  which  of  the  incumbents 
•*  that  he  will  or  not  ?"  The  court,  therefore,  in  confhuing  the 
pafTage  adduced,  will  obferve  what  the  queftioixindifcuffion  was, 
to  which  the  pafFage  was  applied,  and  which  obvioufly  related 
to  a  variation  in  prefeoting  by  joint  patrons.  As  to  JVatfon^s 
Clergyman^ s  Law^  the  authority  cited  only  regards  the  duty  ot  the 
ordinary  where  there  is  a  variation  ia  the  prefentmcnt,  and  is 

(a)  The  qucflion  in  the  Year  Book  iiy  Whether  a  grant  by  fevetal  co»pardltneri  of 
their  right  in  ao  advowlbn  to  th^eldeft,  was  good,  not  beiog  ftated  to  be  by  fpeciaity  ? 
Ic  ia  to  this  that  (lie  obfervatioa  of  Hi//,  Juftice,  refers. 
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1790.     therefore  inapplicable  to  the  prefent  queftion.     As  to  the  recor 

of  the  fortr.er  proceedings  in  quan  impidit  to  recover  the  fame 

advowfon,  in  the  (irfl  a61ion  Crifpin  the  only  perfon  who  pleaded 

TheBiihop    ^j^jj^cd  under  the  crown  :  and  on  the  trial  the  tide  was  found 
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againd  him.  Afterwards  another  ad)ion  was  brought,  in  which 
Lomax  relied  on  the  judgment  by  default  againft  Cook^  which  was 
concluflve  againd  him.  There  was  no  queftion  concerning  an 
ufurpation  on  one  or  the  other  co-parcener,  nor  any  averment  that 
on  account  of  a  difagreement  between  the  co-parceners  it  belonged 
to  the  eldeft  to  prefent.  As  to  the  demurrer  to  the  rejoinder,  it 
is  faid  that  a  traverfe  is  taken  in  the  replication  on  an  inference 
of  law,  which  is  not  traverfable,  and  which,  i'  the  fubjed  were 
traver fable,  is  not  a  material  traverfe.  It  is  therefore  contended, 
that  the  other  party  may  pafs  it  by  and  traverfe  the  matter  cf 
inducement.  Now  all  the  authorities  cited  with  refped  to  the 
plaintiff's  traverfe,  go  only  to  (hew,  that  the  general  rule  is,  that 
the  plaintiff  muft  not  deferc  his  own  title,  and  fall  upon  the  title 
of  the  defendant.  But  admitting  that  rule,  it  is  not  applicable 
in  the  prefent  cafe.  For  though  the  plaintiff  cannot  defert  bit 
own  title  where  the  defendant  denies  it,  yet  it  is  clearly  otherwife 
where  the  defendant  confeffcs  and  avoids  it :  For  there  the  plain- 
tiff in  his  replication  may  traverfe  the  matter  of  avoidance  con- 
tained in  the  defendant's  plea.  This  evidently  appears  from 
Digby  V.  Fitzberbeft.  The  true  point  to  be  confidei cd  is.  Whe- 
ther the  defendant  refls  on  the  matter  of  avoidance  ?  if  he  does, 
the  plaintiff  may  traverfe  it.  The  fituation  of  the  parties  to  this 
record  is  changed  by  the  method  of  pleading  ;  the  plaintiff 
{lands,  as  it  were,  in  the  place  of  the  defendant,  and  is  intiifed 
to  take  advantage  of  the  fame  rules  of  pleading,  io  which  the 
defendant  would  have  been  intitled,  if  he  had  traverfed  the 
plaintiff's  title,  infteati  of  confei&ng  and  avoiding  it. 

Cur  vult  advif^ 

On  tbnday  the  judgment  of  the  court  was  thus  given  by 
Lord  Loughborough.— -The  plaintiffs  in  this  cafe  are  er* 
ecutors  and  devifees  in  trufl,  and  intitle  themfelves  to  the  ad« 
vowfon  in  queflion  under  the  will  of  Caleb  Lomax^  whom  the 
declaration  flates  to  have  been  feifed  in  fee  of  the  advowfon,  and 
to  have  prefented  on  a  former  avoidance.  To  this  declaration  the 
defendant  Edward  Barker  pleads  four  pleas.  On  the  fecond 
and  third  iffue  is  joined  i  the  iirft  and   fourth  are  the  fubjed  of 

the 
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the  argument  before  tbe  court.     The  firft  plea  ftates  a  titid  to     I79^* 
the  advowfon  in  one  £////,  who  prefented   in  1680  j  that  EUis    ^^^^^^' 
conveyed  it  to  KiUigrew^  that  KilUgrew  dcvifcd  it  to  his  wife  Lucy        v. 
for  her  life,  and  that  the  reverfion  on  the  death  of  Killignw  de-  J^i^^'^oT 
fcended  to  his  three  daughters  in  co-parcenary.     It  then  dates  an 
avoidance  during  the  life  of  Lucy  the  widow,  and  a  prefentatioh 
by  Lcmax  the  father  of  the  teftacor,  ufurping  on  Lucy.     It  then 
ftates,  that  the  living  again  became  vacant  after  the  death  of 
Lucy^  by  the  refignation  of  the  then  incumbent  i2«;7i;rf^,  and  that 
the  crowj)  by  ufurpation  on  the  right  of  the  eldeft  co-parcener 
prefented  again  the  fame  clerk.     It  then  ftates  an  avoidilnce  by    * 
the  death  of  that  prefentee,  and  another  prefentation  on  that 
avoidance  by  Lomax  ufurping  upon  the  right  of  the  fecond  co-^ 
parcener.     A  title  is  then  deduced  at  confiderable  length  to  the 
defendant  from  the  fecond  and  third  co-parcener,  concluding  with 
a  claim  to  prefent  on  the  exifting  vacancy,  in  the  third  turn. 

A  replication  is  put  in  to  this  plea,  and  that  replication  ftates  a 
purchafe  by  Lomax  of  the  right  of  Lucy  KiUigrew  the  widow,  and 
a  prefentation  of  the  advowfon  made  by  him  during  the  life  of 
Lucy^omn  avoidance  then  happening.  A  fine  is  then  fet  forth, 
levied  by  the  three  co-parceners  of  the  advowfon,  and  a  conveyance 
to  Lomax  under  that  fine.  Having  ftated  this  title  in  behalf  of 
tbe  plaintiiFs  in  anfwer  to  tbe  plea,  the  replication  concludes  that 
the  refignation  of  Romney  was  fraudulent  and  without  notice,  and 
traverfes  that  upon  that  refignation  it  belonged  to  the  eldeft  co- 
parcener to  prefent.  To  this  replication  there  is  a  rejoinder  by 
the  defendant,  in  which  the  defendant  traverfes  the  fine  ;  and  to 
that  rejoinder  there  is  a  fpecial  demurrer,  alleging  as  a  defefi^ 
that  there  is  a  traverfe  taken  upon  a  traverfe. 

In  this  part  of  the  argument,  it  is  incumbent  on  the  plaintiffs 
to  (hew  that  their  replication  was  good,  and  that  the  traverfe  with 
which  it  concludes  was  a  material  traverfe.  For  if  the  replication 
be  not  good  and  the  traverfe  material,  the  confequence  will  be, 
that  the  plea  is  a  good  bar  to  the  title  which  the  plaintiffs  have 
fet  up  in  their  declaration.  It  is  a  certain  rule  t^^at  the  plaintiff 
inuft  recover  on  the  ftrength  of  his  own  title.  That  x\x\h  is  not 
at  all  controverted  ;  but  it  is  argued  on  the  part  of  the  plaintiffs, 
that  a  defed  in  the  defendant's  title  will  leave  the  plaintiffs  in 
poffefHon  of  the  ntle  upon  which  they  have  declared,  unanfwered ; 
and  that  the  defendant  when  he  pleads  and  fets  forth  a  title  \tt 
bimfelf^puts  himfelf  in  thefituationof  a  plaintiff.    This  argument 

would 
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1790*  would  be  well  founded  if  the  plea  which  the  defendant  has  put  in 
were  bad  on  the  face  of  it,  fince  in  ihat  cafe  (he  firft  error  In  plead- 
ing would  be  commitced  by  the  defendant,  and  the  general  title 
The  Bi(hop  which  the  plaintiffs  have  fhewn  in  their  declaration  would  remain 
unanfwered.  But  in  the  cafe  before  us  it  is  not  fo  ;  the  plea  it 
on  the  face  of  it  a  good  plea  ;  there  is  no  c>hje£)ion  to  the  man- 
ner in  which  the  defendant  has  pleaded  his  title.  The  phintiflff 
therefore  mud  (hew  a  more  particular  title  than  they  have  fct  forth 
in  the  declaration,  and  they  find  themfelves  under  the  neceffityof 
abandoning  the  general  title  on  which  they  declared,  and  of 
ibewing  by  the  replication  a  better  title  than  that  which  the  de- 
fendant has  ftated  in  his  p!ea.  Accordingly  they  do  fo ;  for 
admitting  the  right  of  Killigrew  who  is  the  anceilor  under  whom 
the  defendant  claims,  the  plaintiffs  claim  by  virtue  of  a  fine  levied 
by  all  the  co- parceners.  This  no  doubt  is  a  full  and  complete 
anfwer  to  the  title  fet  out  in  the  plea.  But  then  the  plaintiffs, 
inf^ead  of  refting  on  that  title,  inftcad  of  putting  any  matter  in 
iifue  on  that  title,  inflead  of  drawing  any  coacluGon  on  which 
there  can  he  an  ifiue,  conclude  with  fuggefling  that  tberefigna- 
tion  of  Romney  was  fraudulent,  and  that  the  ufurpation  for  that 
turn  was  not  an  ufurpation  on  the  right  of  theeldeft  co-parcener; 
for  that  is  dlflinflly  the  efftA  of  the  travcrfe.  A  great  many 
cafes  were  cited  to  fhew  that  this  traverfe  was  material ;  and  I 
admit  that  is  the  point  to  be  proved.  But  it  cannot  be  material 
in  the  abflra^t ;  it  is  material  or  not,  quoad  the  right  to  fupport 
which  it  is  taken.  Now  the  right  infiltcd  on  by  the  plaintifRi  in 
their  replication,  is  a  right  under  the  title  of  Killigritw  to  the 
advowfon  by  a  conveyance  froi'.i  the  three  co-parceners  ;  and  to 
that  right  fo  fet  out,  whether  the  avoidance  in  quefiion  is  in  the 
firfl,  fecond,  or  third  turn,  is  of  no  fort  of  confequence.  There 
is  no  queftion  of  turn,  with  refpe£l  to  a  perfcn  who  claims  in 
himfelf  a  title  to  the  whole  advowfon  ;  and  the  irrelevance  of 
the  traverfe  taken  by  the  plaintiffs  to  the  title  fet  out,  cannot 
appear  more  flroogly  than  by  comparing  this  cafe  with  the  cafe 
3  JVtlf.  114.  which  was  cited  in  the  argument  to  (hew  the  fuffi- 
ciency  of  the  traverfe  on  the  pah  of  the  plaintiffs.  In  the  cafe 
in  H^ilfon^  the  title  fet  up  by  the  pleadings  on  each  fide  was 
di(lin<Sly  that  of  a  prefentation  by  turns.  Neither  the  company 
of  grocers  nor  the  archbifhop  pretended  either  ^  rhcm  to  bare 
the  general  right  to  prefent  to  the  living.  But  on  the  title 
deduced  in  the  prior  part  of  the  pleadings,  it  was  manifeflly  a 

prefenudofl 
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prefentation  in  which  two  turns  belonged  to  the  archbifhopt  anci      1790. 
one  to  the  grocers'  company.     The  title  of  the  plaintiffs  there«> . »     —^^ 
fore  was  direQly  maintained  by  the  traverfe  which  was  taken  in     '^"*^^* 
the  replication  :  the  archbifhop  had  not  only  two  turns,  but  the  The  KUbofi 
firft  turn  was  his  confcffcdiy  di  jun  5  the  denying  then  that  the  *^  ^»*'**' 
plaintiffs  had  the  right  to  the  fecond  turn,  and  the  aflerting  that 
they  had  the  right  to  the  third  turn,  were  in  efiefl  precilely  the  . 

fame  propofitions.  By  making  good  the  point  on  which  they 
took  their  traverfe,  they  muft  by  ncccflary  con/equence  affirm  and 
fupport  the  title  fet  out  in  their  declaration.  But  in  the  prefent  • 
cafe  admitting  what  in  all  probability  was  true,  that  the  right 
was  not  in  the  co-parceners,  it  would  not  tend  to  (hew  that  the 
plaintiff^s  had  derived  a  right  from  Killigrew^  who  by  confeffion 
of  the  pleadings  was  clearly  at  one  time  intitled  to  the  right 
which  defcended  on  the  co- psM'ceners,  and  which,  unlefs  it  was 
pafled  by  them,  would  ftilV  remain  in  them  to  be  exercifed  ac« 
cording  to  the  nature  of  their  intereft.  It  is  faid,  however,  that 
the  defendant  has  rejoined  informally,  that  he  ought  to  have 
demurred  to  the  replication.  Now  1  take  it,  that  wherever  a 
traverfe  is  immaterial,  the  othei^  party  may  pafs  it  by,  and  put  in 
iffue  a  more  material  part.  But  it  is  not  neceflary  to  confider, 
whether  it  were  better  for  the  defendant  to  have  demurred  to 
the  replication,  or  to  have  rejoined  as  he  has  done ;  becaufe  if 
the  traverfe  be  bad  the  replication  is  bad,  and  the  defendant  is 
intitled  to  judgment  on  the  plaintiff's  replication^  I  doubt, 
however,  whether  it  would  have  been  fafe  for  the  defendant  to 
have  done  that  which  would  have  permitted  the  averment  to 
ftand  confeffed,  of  the  fine  levied  by  the  three  co-parcehers  to 
the  ufe  of  Lomax  in  fee.  If  that  be  a  fubftantive  allegation,  ht 
has  met  it ;  if  it  be  not,  then  the  plaintiff^s  having  admitted  the 
title  in  Kiliigrew  and  the  defcent  from  him,  have  fliewn  nothing 
to  avoid  it,  or  to  fupport  any  right  in  themfelves,  and  the  repli- 
cation is  no  anfwer  to  the  plea. 

The  fourth  plea  ftates  the  right  correSly  and  truly,  and  is  alfo 
agreeable  to  a  former  judgment  of  this  court  on  the  fame  right 
of  the  fame  parties.  There  is  but  one  objection  made  to  i% 
namely,  that  it  is  pleaded  that  the  co- parceners  i/;V  not  agree 
to  prefent,  and  therefore  that  on  the  firft  avoidance  the  pre- 
fentation belonged  to  the  eldeff.  The  argument  is,  that 
in  the  language  of  many  books  and  fome  pleadings,  the 
right  of  prefenting  by  turns  is  faid  to  arife  when  co-par« 
feners  tOTOui  ^gc^i  v^d  many  authorities  have  been  quoted 
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1790.      ^o  prove  this  pofition.     It  is  alfo  laid  down  in  Br$.  tit.  PrefinU 
■  al  Eglifi^  19.  /V/z.  liau  Brev.  ^a.  Imp.  81  •  Co.  Lift.  166.  h. 

Thbalx  Doctor  and  Student^  b.  2.  c.  30.  and  it  is  clear  law,  that  the  firft 
TheBifliop  prefcntation  in  fuch  cafe  of  fnere  right  belongs  to  the  eldeft, 
•fLoNootf.  defcends  to  her  iffue,  goes  to  her  hufband  by  the  curtefy^  and 
paflcs  by  her  grant.  The  expreflion  then  that  they  camnai  agree, 
therefore  theexercife  of  the  right  muft  be  by  turns,  is  generally 
true.  It  is  a  legal  prefumption,  that  on  a  right  fo  circumftanced 
they  cannot  agree.  The  eldeft  has  it  plmojurey  and  theconcup- 
rence  of  the  oihers  would  only  operate  to  their  own  prejudica 
But  it  is  noc  a  pofition  of  id€t  that  they  cannot  agree,  nor  couMi 
any  ifiue  be  taken  upon  it.  If  they  do  not  agree,  the  eldeft  muft 
prefent  in  the  firft  turn ;  an  a(flual  agreement  can  alone  prevent 
it.  No  authority  has  been  cited  to  (hew  it  to  be  bad  pleading  to 
ftate  that  they  did  not  agree ;  on  the  contrary,  in  the  cafe  of  this 
very  advowfon  the  phrafe  in  the  pleadings  is  dilUn&Iy,  that  they 
**  did  not  agree,"  and  the  court  in  giving  judgment  reafon  upon 
it  as  being  precifely  fynonimous  with  ^^  could  not  agree."  Bc- 
fides  this,  in  a  pica  in  bar,  certainty  to  a  common  intent  is  fuffi- 
cient.  On  this  ground,  therefore,  the  fourth  p!ea  is  well  pleaded^ 
and  on  that  alfo  there  muft  be       Judgaient  for  the  defendant  (tf). 

{a)  [See  poft.  pa,  5J0.  as  to  the  queAlon  of  cofli.j 


The  following  Cafe  was  cited  in  the  Argument  from  the  MSS. 
of  Mr.  Juftice  Burnet. 

Barker  and  Cook  z\  The   Bifliop  of  London, 
LoMAX,  and  Bellamy, 

Mich.  26  Geo.  2.  C.  B. 

'T'HIS    was  an  aflion  of  quare  imptdit   brought  by  Edward 
Barker  and  James  Cook  (in  which   James  Cook  was  fum- 
moned  and  fevered)  againft  tne  Brjhop  of  London^  Caleb  LomoM^ 
and  Daniel  Bellamy  his  clerk. 

The  declaration  ftated,  that  John  Ellis  was  feifed  in  fee  of  the 
an  adTowfon  advowfon  in  grofs  of  the  vicarage  of  St.  &tephen%   near  St, 

being  aflign-  ^  b  ^  » 

CCS  of  co-pa  ceneri,  who  do  not  agree  to  prefent,  ji,  fuffers  judgment  by  default,  and  ^.  diet  pendim 
the  writ.  This  judgn^ent  is  a  bar  to  another  ^uare  impedit  brought  by  yi»  and  C  the  teprefentaiife 
of  B,  (in  which  A.  is  fummoned  and  fevered^)  to  rec"»\er  ihtjjme  prejtittatkn,  but  is  not  a  bar  to  Ci 
right  to  recover  on  the  next  avoioance  in  bU  turn.  [This  calie  is  reported  in  HVUt's  Rep,  p.  659. 
and  the  point  of  it  is  thus  dated  by  Mr.  Durnford  in  the  margin  .  **  If  A.  and  Ji*  co-parceners  in  an 
"  advowfon  do  not  agree  to  prefent  on  a  vacancy,  A.  the  ddcft  (or  her  alhgns)  may  prefent  to  the 
«  fiift  turn,  and  B.  or  her  afligns  to  the  next.  And  if,  when  A.  and  B.  do  not  agree,  C.  {t  ftraager) 
**  implead  A.  only,  by  ^yare  irrfrdit  on  a  vacancy,  and  recover,  it  ii  a  bar  to  a  fuart  impidit  breufht 
'*  by  B.  againft  C.  for  that  turn,  though  not  for  the  next  turn.'*  J 
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Jlhanhj  and  prefcnted  one  Thomas  Perkins  his  clerk,  who  was     1790. 
thereupon  admitted,  inftituced,  and  induded  ;  that  yahn  Ellis 


by  his  will  of  the  30th  oi  Jun$  1680,  devifed  the  advowfon  to    BARrt* 


V. 


Rehecea  hh  Wife  for  life,  remainder  to  his  fecond  fon  Thomas  in  The  Bi/hop 
tail  male,  remainder  to  his  third  fon  John  in  tail  male,  remainder  **^^**'*®*« 
to  his  fourth  fon  Jamts  in  tail  male,  remainder  to  the  heirs  of 
bis  fecond   fon  Thomas  for  ever.     John  Ellis  died.     Rebecca  died 
in  1682. 

Thomas  Ellis  in  Michaelmas  term,  2  James  2.,  by  bargain  and 
fale  inrolled,  conveyed  this  advowfon  by  the  name  of  all  that 
capital  mefluage  or  late  diflblved  hofpital  of  St.  Julian  with  the 
appurtenances,  and  the  advowfon  of  the  parilh  church  of  St. 
Stephensy'^ to  John  Dod  and  John  Reeve  in  fee  ;  againft  whom  a- 
common  recovery  was  had  in  that  term,  in  which  Thomas  Ellis 
came  in  as  vouchee,  which  was  to  the  ufe  of  Thomas  Ellis  in  fee*. 
In  Hilary  term,  2  William  tf  Mary^  a  fine  was  levied  by  Thomas^ 
Ellis  and  Mary  his  wife,  to  Henry  Killigrewy  to  the  ufe  of  Henry 
Killigrew  in  fee. 

'  Thomas  Perkins  died  the  ift  of  May  1693,  and  by  his  death 
the  faid  church  became  viacant ;  which  church  remaining  vacant 
for  18  months,  King  William  the  Third  by  lapfe  prefentcd  John 
Fothergill  in  1695,-who  was  admitted,  inllituted,  and  induded. 
Henry  Killigrew  by  his  will  8th  December  1704,  devifed  this  ad- 
vowfon to  his  wife  Lucy  for  life,  and  died  in  December  17 12, 
whereby  his  widow  Lucy  Killigrew  was  feifed  for  life  of  the  ad- 
vowfon, with  a  remainder  in  fee  to  his  three  daughters,  Lucy^ 
Mary^  and  Judith^  as  co- parceners^ 

Lucy  Killigrew  the  mother,  by  indenture  of  the  28th  of  Augujl 
1716,  on  an  intended  marriage  of.  her  daughter  Zwry  with  James 
Cookf  (one  of  the  plaintifts  in  this  writ,)  and  the  faid  Lucy  the  '/ 

daughter  conveyed  one  third  part  of  the  advowfon  to  trudees,  to 
the  ufe  of  Lucy  the  mother  for  her  life,  remainder  to  the  ufe  of 
James  Cook  for  his  life,  remainder  to  the  ufe  of  Lucy  the  daughter 
for  life,  remainder  to  truftees  for  their  lives,  topreferve  contingent 
remainders,  remainder  to  the  firft  and  every  other  fon  in  tail 
male,  remainder  to  their  daughters  as  tenants  in  common  in  tail, 
remainder  to  the  heirs  of  James  Coek  in  fee. 

In  1726,  Mary  the  daughter  married  Edward  Barker  father* 
of  the  prefent  plaintifF.  In  OSfober  1728,  the  church  became, 
vacant  by  the  death   of  John  FotbcrgiUy  on  which  pne  Caleb 

LsmaXf 
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1790;     Lcmax^  hj  ufurptLtlon  on  LucylGliigrgtv  the  ihother,  preienCel 

■  y^hft  Romney^  who  was  admitted,  inftituted,  and  induded. 

Babker         £^^^y  KtUigrew  the  mother  died  in   1729,    wberebj  Jama 

TheBiOop   C(00i6  being  feKcd  during  his  life,  of  one  third  part  of  the  id« 

vowfon,  with  remainders  over  as  aforefaid  ;  Edward  Baritr  in 

right  of  his  wife  became  feifed  in  fee  of  one  other  third  part, 

and  Judith  Killigrew  in  her  own  right  was  feifed  of  the  other 

third  part.     On  the  8th  of  Junt  1 730,  the  church  became  racant 

by  the  refignaiion   of  John  Rimney^  whereupon   the  king  bj 

ufurpation  prcfented  the  faid  John  Romney^  who  was  thereoa 

admitted,  infiituted,  and  indu£led. 

Judith  Killigrexu  by  her  will  of  the  loth  of  May  1731^  devifed 
her  third  part  among  other  things,  to  truflees  to  pay  and  dif* 
pofe  the  rent,  iflfuef,  and  profits  thereof  to  fuch  perfons  and  to  fuch 
ufes  2LsMary  Barker  during  the  coverture  fliould  appoint,  exclufive 
of  her  hufband  ;  remainder  after  Mary*s  deceafe  to  the  prefent 
plaintiff,  in  tail  ma!e,  with  remainders  over,  and  afterwards,  t'rz. 
on  the  i8ih  of  June  1731,  the  faid  Judith  Killigrew  died. 

In  May  17345  Mary  Barker  died,  whereupon  James  C9§i 
became  feifed  for  life  of  one  third  part,  Edward  Barker  the 
father  of  one  other  third  part  for  his  life,  and  Edward  Barier 
the  prefent  plaintiff  of  one  other  third  part  in  fee  tail ;  and  after- 
wards the  church  became  vacant  by  the  death  of  John  R^mtuy^ 
whereby  it  belonged  to  thofe  three  to  prefent. 

During  the  vacancy,  on  the  28th  of  November  1747,  Edward 
Barker  the  father  died,  whofe  third  part  thereupon  came  to  Ed^ 
ward  Barter  the  plaintiff:  that  it  belonged  to  James  Cook  and 
him  to  prefent,  but  that  the  Bljhop^  Caleb  Lomax^  and  Deimel 
Bellamy  unjuftly  hindered  them,  t^c. 

The  BiOiop  claimed  nothing  but  as  ordinary,  t:fc. 
The  defendant  Caleb  Lomax  pleaded  four  pleas. 
ift.  He  pleaded  a  fpecial  title  under  a  recovery,  and  traverfed 
the  (eifin  in  fee  of  John  Ellis* 

ad.  He  pleaded  the  fame  title,  and  traverfed  that  Thomas  Per^ 
kins  was  inftituted  to  the  church  on  the  prefentation  of  John 
Ellis. 

3d.  That  in  Michaelmas  term,  in  the  20th  year  of  the  reign 
of  Geo  2.  he  brought  a  quare  impedit  in  this  court  againfl  the 
Bijhop  of  London^  Danel  Cri/pin,  clerk,  James  Cooky  (one  of  the 
plaintiffs  to  the  prefent  wricj  and  Edward  Barker  the  father,  in 
his  life'^time;  and  in  Hilary  term  in  the  zi   of  Geo.  2.  by  the 

confideration 


I 

IK  THE  Thirtieth  Year  of  GEORGE  III.  415 

confideration  of  the  court,  recovered  againft  the  faid  James  Cook     1790. 
his  prefentation  to  the  faid  vicarage,  by  default  of  the  faid  James   ■  \ 

CooJtf  and  in  the  Eajier  term  following  declared  againtt  the  Bijhop  ^^^''* 
and  Daniel  Crifpin^  and  had  a  verdiA  and  judgment,  and  a  writ  ThcBiftop 
CO  the  bi(hop,  to  inftitute  a  fit  p^rfon  at  his  prefentation  :  that 
bis  clerk  Daniel  Bellamy^  one  of  the  now  defendants,  was  ad- 
mitted, inftituted,  and  induced  ;  it  was  then  averred  that  James 
Cooif  Edward  Barker  the  father,  and  the  now  plaintiff,  and  fince 
the  deceafe  of  Edward  Barker  the  father,  James  Cook  and  the 
now  plaintiff,  never  did  agree  among  themfeives,  to  prefent  a 
fit  perfon,  wherefore  he  prayed  judgment,  ^c. 

The  4th  pica  traverfed  that  the  fine  between  Henry  Killigrew 
and  Thomas  Ellis  and  Mary  his  wife  was  levied  to  the  ufe  of 
Henry  Killigrew  and  his  heirs,  on  which  iilue  was  joined. 

The  defendant  Bellamy  pk:aded  the  fame  pleas. 

The  plaintiff  replied  to  the  feveral  pleas  of  each  : 

\{k.  That  John  Ellis  was  feifed  in  fee,  and  on  that  iffue 
joined: 

2d.  ThTiiThcmas  Perkins  yf2L%  inflituied  into  the  church  at  the 
prefentation  of  John  Ellisj  on  which  iffue  was  joined  : 

3d.  I'o  the  third  plea  there  was  a  general  demurrer,  in  which 
the  defendant  joined  : 

This  was  argued  upon  (he  demurrer,  by 

Bootle^  Serji.  and  at  another  day  by  Prime^  Serjt.  for  the 
plaintiff,  who  contended  that  a  recovery  in  quare  impedit^  even 
after  plenarty  by  it,  was  no  bar  to  the  right  of  a  flranger, 
Kilw*  46.  a.  6  Co.  48.  b*  BofweV^  cafe.  The  right  of  prefentation 
or  advowfon  is  an  entire  thmg,  and  one  co-parcener,  or  tenant  in 
common,  cannot  bar  the  other.  That  it  is  an  entire  thing,  is 
holden  in  Co.  LitU  197.  b,  and  that  the  one  cannot  bar  the 
other  by  non-appearance  or  releafe,  \%  laid  down,  2  And.  48  tf 
49.  In  cafe  of  a  thing  entire,  and  in  the  realty,  as  the  prefent- 
ation  of  a  church,  the  releafe  of  one  fhal!  be  only  a  bar  to  his 
part,  but  ihall  enure  to  the  benefit  of  the  other,  whofhall  recover 
the  whole  prefentation.  5  Co.  97.  b.  The  Countefs  of  Northum* 
lerland's  cafe.  In  this  cafe  the  default  of  Cook  in  the  former 
a^ion  is  to  be  confidered  as  a  fraud,  which  cannot  injure  the 
prefent  plaintiff  who  was  no  party  to  that  fuit.  If  he  had  been 
a  party,  he  might  have  had  judgment,  and  a  writ  to  the  bifbop 
notwithilanding  Cook*s  default ;  for  if  feveral  defendants  be,  and 
one  makes  default,  there  is  a  writ  to  the  bifl)op  awarded  againfl 
him  ',  but  if  there  is  judgment  for  the  other  defendant,  he  (hall 

2  have 
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1790.     have  I  writ  to  the  bifliop  againft  the  plaintiff  by  the  ( 

'jj^^^„    J*'^*     2  Inft.  124,  125.     >»*.  2.    Ctnu  95.  (#)     As  to  the 

«.        averment  that  the  co^parceners  or  tenantf  in  cominon,  did  not 

2/Uh?^.  *Sr«c  to  prcfent  a  fit  perfon,  that  is  wholly  immaterial ;  for 

though  after  a  partition  they  may  bring  their  feparate  adioof 

of  quati  Impediu  each  for  their  rcfpcaive  turn,  yet  before  partition^ 

even  after  a  compofition  to  prefent  by  turns,  they  mud  join  ia 

the  writ,  2  Inft,  365.  Keilw.  i.     But  when  C^ok  is   fummooed 

and  fevered  in  a  joint  writ,  Barker  fues  for  his  own  prefentation 

alone,  and  Cook  has  no  inteieft  in  the  fuit.    2  R9IL  Jbr.  350*  Ik) 

I  RolL  Rip,  242.     The  fame  rule  hcld^  in  the  cafe  of  raviflimeni 

of  ward  ;  and  alfo  in  debt  by  two  executors.  Dy.  319.  (^) 

Draper^  Serjt,  and  at  another  day  PW  Serjt.  for  the  defeodaqt 
argued,  that  though  it  was  true  that  three  co-parceners  in  law 
make  but  one  perfon,  and  that  after  fummons  and  feverance,  one 
co-parcener  (hall  recover  alone,  yet  the  title  is  al  ways  joint.  The 
flat.  Marlbridgt^  cap,  12.  fays.  That  if  the  difturber  makes 
default,  there  (hall  be  a  writ  to  the  bi/hop,  **  quod  reclamiUf§  im^ 
•*  peditoris  ilia  vice  conquerenti  non  obfijlat^  falve  impeditort  m/iis 
•*  jure/uoy  cum  inde  loqui  voluerit."  By  which  it  appears  that  the 
defendant  lofcs  his  right  of  prefcnting  ilia  vice  for  that  turn, 
with  a  faving  of  his  right  at  another  turn. 

Here  is  a  joint  right  in  three  as  tenants  in  common,  aiSgnees 
of  three  co-parcencrs.  A  fuit  fs  brought  againft  two  of  them, 
one  dies  pending  the  fuit,  the  other  fufFv  rs  judgment  againft  him 
by  default,  the  third  is  no  party  to  the  luir.  The  defendant 
agair.ft  whom  judgment  was  recovered,  has  loft  all  his  right  to 
that  prefentation,  to  Lomax  the  plaintiff  in  that  fuit«  If  fo,  and 
the  tenants  in  common  were  a/Iignees  of  co-parceners,  who  could 
not  agree  to  prefent,  which  is  admitted  by  the  demurrer,  whofe 
turn  was  it  to  prefent  ?  It  was  Cork's  turn  as  aflignee  of  tbeeldeft 
fifler,  2  Inft,  365.  Co.  Litt,  186.  b.  But  fuppofing  this  point 
were  not  fo,  and  that  they  were  barely  tenants  in  common,  the 
advowfon  being  one  entire  thing,  the  prefentation  of  one,  if  ac- 
cepted, fervcs  for  them  all  ;  fo  the  recovery  againft  one  bars  all 
from  fuing  for  that  turn.  The  recovery  againft  Cook  is  peremp«-« 
tory  for  that  turn  againft  him,  and  all  chiming  with  or  under 
fcim.     Moorcy  81. 

If  therefore  Cook  be  a  difturber  for  that  turn,  and  peremptorily 
fo  by  his  own  default,  how  can  any  one  fet  up  a  title  to  pre- 
fent to  that  turn  in  the  right  of  Cook  and  himfelf  f    How  will 
(u)  Cafe  85.  {b)  PL  8. 

the 
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tne  judgment  be  peremptory  againft  his  claim  pro  ilia  vici^  if    ^79^* 
that  may  be  done  ?    It  is  faid  that  the  prefent  plaintiff  was  no  "* 

pirty  to  the  fuit  againft  C$ok ;  but  he  was  privy  to  the  title  of  *""* 
C^k.  Lomax  had  no  rcafon  to  make  the  prefent  plaintiff  a  de-  '^^  Bifhoj^ 
fendant  in  that  adion,  as  Cook  and  Barktr  the  father  prefented 
and  were  difturbers.  Upon  the  whole  it  feems  clear,  that  no 
title  can  be  fet  up  to  this  turn  jn  Cook^  or  jointly  with  him ; 
and  that  Barhr  has  no  right  to  this  prefentation  upon  this  record, 
iince  Cookj  as  afligneeof  the  eldeft  fifter,  is  intitlcd  to  this  turn, 
and  might  have  brought  his  quart  impedit  againfl:  Barker  the 
plaintiff  had  he  hindered  him.  Co.  Liti»  iS6.  There  is  no 
ground  therefore  for  the  plaintiff  to  recover  this  prefentation. 
The  court  were  unanimous  in  the  following  judgment : 
If  this  bad  been  the  cafe  of  mere  tenants  in  common,  it  would 
have  been  more  doubtful,  for  the  advowfon  in  that  cafe  is  one 
entire  thing,  not  in  its  nature  feverable  but  by  partition.  There 
if  one  releafes  it  (hall  enure  to  the  benefit  of  the  other.  5  Co. 
97.  So  if  two  tenants  in  common  be  fued  in  quan  ihpedit^ 
one  makes  default,  and  the  other  appears,  if  he  hath  judgment, 
he  (hall  have  a  writ  to  the  bifbop,  though  on  default  the 
plaintiff  is  intitled  to  a  writ  to  the  biihop  againft  him  who 
made  default..  2  Injl.  124, 125.  So  if  two  tenants  in  common 
fue  in  quan  impidity  one  is  nonfuited,  the  other  (hall  recover, 
Co.  Litt»  197.  b.  But  though  thefe  rules  are  laid  down  where  two 
joint- tenants  or  tenants  in  common  are  parties  as  plaintiffs  and 
defendants  to  the  fame  fuit,  yet  there  is  no  cafe^  where  one  joint<« 
tenant  or  tenant  in  common  is  fued  or  fues  alone,  and  after  a 
recovery  againft  him,  be  it  in  chief,  or  by  default,  and  a  writ  to 
the  bifliop,  it  hath  been  held  that  the  other  may  fue  with  him, 
fummon  and  fever  him,  and  recover  that  very  prefentation.  For 
it  fhould  feem,  that  as  the  prefentation  of  one  joint-tenant  or 
tenant  in  common,  will  be  a  prefentation  in  the  right  of  all, 
fo  a  recovery  by  default  againft  one  joint-tenant,  or  tenant  in 
common,  will  be  a  bar  for  that  prefentation  to  all.  2  Roll.  Ab» 
PrefinU  372*  pL  1  W  2.  373.  pi.  12.  However  then  the  cafe 
may  be,  with  refpe£t  to  mere  joint-tenants,  or  tenants  in  com* 
mon  of  an  advowfon,  it  is  clear  as  to  the  cafe  of  co- parceners; 
though  they  may  join  in  a  quare  impidity  yet  upon  their  not 
agreeing  to  prefent,  the  law  confxders  their  right  of  prefenting 
as  fevered  by  a  partition  to  prefent  by  turns,  as  much  as  if  they 
had  actually  made  fuch  a  compofition  ;  therefore  though  tenants 
in  common  muftjoin  in  quan  impedit,  cO'^zxccicrs  need  not. 
Vol.  I.  Ee  5  Hen. 
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1790.      5  Hm.  7.  8.  pi  17.     If  they  cannot  agree,  it  is  of  cominMl 
■i  right  that  the  elded  (hall  prefent.  on  the  firft  avoidance ;  the 

Barkkr  fecond  on  the  fecond,  the  third  on  the  third,  and  fo  on.  a  RklL 
TheBifliop  ^hr.  346.  pi  I.  This  privilege  goes  to  the  ifTue  or  aflignae  ia 
of  London,  jj^^^  qj.  j^  f^fl^  of  co-parceners,  fuch  as  the  grantee,  or  tenantbf 
Che  curtefy.  2  Roll.  Ahr.  346.  ph  2.  and  3.  Co.  Litt.  167.  k 
Moorey  225.  And  if  any  of  the  co-parceners  be  difttirbed  by  the 
other,  or  their  afligns,  ihe  nnay  bring  quare  imptdtt  againft  them. 
Suppofe  then  a  iapfe  incurs,  where  perfons  have  a  right  CO  prefent 
by  tarns,  it  is  held  that  only  the  right  of  che  peribn  wlio  had 
then  a  right  to  prefent,  fliali  be  loft.  Bro.  Prefent.  pL  26.  So 
if  there  are  four  co-parceners,  theeldeft  and  fecond  prefent,  t 
flranger  ufurps  on  the  third ;  this  ufurpation  will  only  aflfeft 
that  turn,  and  the  fourth  may  prefent  when  his  turn  comes,  and 
if  difturbed  bring  quare  impedlt ;  for  the  ufurpation  only  difpiaced 
the  turn  of  the  third.  Bro.  ^a.  Imp,  pi.  1 1 8.  Suppofe  dei 
bad  granted  away  his  turn,  would  not  his  grantee  be  thereby 
intitled  to  his  turn  againft  Barker  ?  and  is  there  a  ftronger  way 
of  granting,  than  by  fuiFering  a  judgment  againft  him  and  eie- 
cution  for  this  turn  by  Lomax  as  is  here  done  ?  Why  is  an  ufurp* 
'  Mion  againft  a  bifiiop  00  bar  to  his  fucceftbr,  though  it  is.  to 
himfelf  ?  Becaufe  by  i  Eltx.  {a)  a  biftiop  cannot  grant  away 
fuchan  advowfon,  Cro.  Jac.  673.  Sir  ff^.  Jonez^  45.  S.  C.  wherea 
rej^overy  without  title  by  default,  againft  a  former  biftiop  of  f!^, 
was  held  not  binding  on  his  fucctfTor.  In  this  cafe  therefore^ 
the  recovery  againft  Cool  is  to  be  confidered  as  a  grant  of  his 
turn,  or  an  ufurpation  on  his  turn  only,  and  therefore  conclufive 
to  Barker^  who  has  no  right  to  his  turn,  unlefs  they  had  agreed 
to  prefent,  which  is  not  averred,  and  not  denied  that  they  did  not. 
This  recovery  therefore  is  peremptory  for  this  turn,  but  will  be 
no  bar  to  Barker  recovering  the  prefentation  at  the  next  avoidance* 

Judgment  for  the  defendant. 

(fl)  c.  19. 
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Where  the 
grant  of  a 
re^ory  by 
the  crown 
contained  an 
exception  of 
pafl'cd  by  the 


Arthington    and  Hardcastle    v.    The    Bifliop   of 
Chester,  and  Jackson,  Clerk. 

^UJRE  impedit.  The  declaration  dated,  that  the  defendants 
**V^  were  fummoned  to  anfwer  the  plaintiffs  of  a  plea,  that 
they  permit  the  plaintiffs  to  prefent  a  lit  perfon  to  the  perpetual 

all  rAorrcJIri  tfr</ wr«ftff«  thereto  belonging,  z  ftffetual  curficf^hGon^in^  to  the  rcAorj 
grant,  not  being  lAcludei  in  tbis  esception. 
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curacy  of  iht  church  of  Coverham^  in  the  county  of  Tori  and      1790. 

droccfe  of  CA^^r,  &c.     Thzt  one  Thomas  Har^cajlie  was  fcifcd 

of  five  undivided  fixth  parts  of  the  impropriate  re6lory  of  the  pa-  ^q^ 
rifli  church  of  Coverham,  and  orfc  Richard  Geldart  of  the  other  ^^  J- 
undivided  fixth  part  of  the  faid  reflory  in  the  dcmefne  as  of  of  Chis- 
fce  as  tenants  in  common,  and  not  as  joint-tenants,  to  which  (aid  ''*** 
redory  the  nomination  and  appointment  of  the  curacy  of  the 
parifli  church  of  Cwerham  did  belong  and'  appertain,  and  doth 
yet  of  right  belong  and  appertain  ;  that  the  faid  Thomas  Hard* 
tafth  and  Richard  Geldart  being  fo  feifed,  and  the  curacy  being 
Tacant,  they  nominated  and  appointed  one  Chrijtopher  Lonfdale 
clerk  to  the  faid  curacy,  who  on  that  iK>mination  and  appoint- 
ment was  licenfed  by  the  then  Blfliop  of  Cbefler  to  the  faid 
curacy  and  to  be  the  curate  thereof  in  the  time  of  Geo.i.  that 
m  the  1 2th  year  of  the  reign  of  Geo.  2.  a  fine  fur  cognizance  de 
droit  come  ceo^  bfc.  was  levied  by  the  faid  Richard  Geldart  and  his 
wife  of  his  undivided  fixth  part  of  the  faid  reciory  of  Coverham 
with  the  appurtenances,  i^c.  to  the  ufe  of  the  faid  Thomas  Hard*- 
caftle  in  fee,  who  thereupon  became  feifed  of  the  whole  redlory 
in  fee  :  that  December  7th,  1743,  the  faid  curacy  was  augmented 
Vf  queen  Anne\  bounty  :  that  December  3d,  1750,  the  faid  Tho- 
mas  Hardiajili  by  a  deed  poll  granted  to  the  prefent  plaintifFs^ 
the  right  of  nomination  to  the  faid  perpetual  curacy,  when  the 
£une  fhould  firft  and  next  become  vacailt  by  the  death  or  refig« 
Dat«oii  of  the  faid  Chrlftopher  Lonfdale  \  that  December  ibt}^^ 
1788,  the  faid  curacy  became  void  by  the  death  of  the  faid  Chrif'^ 
upber  Lonfdali  and  yet  is  vacant,  and  by  reafon  thereof  it  belongs 
to  the  plaintiffs  to  nominate,  i^c. 

Plea  by  the  bilhop  as  ufual,  that  he  claimed  nothing  but  the 
admtflion,  &r.  as  ordinary,  f^r. 

Plea  by  Jackfon  the  clerk,  that  he  is  curate  on  the  prefenr« 
ation,  nomination,  and  appointment  of  our  lord  the  prefent  king 
duly  licenfed,  CfT^.  that  King  Geo,  1.  was  feifed  of  the  advowfon, 
right  of  prefentation  or  nomination,  and  appointment  of  and  to 
the  perpetual  curacy  of  the  pari(h  church  of  Coverham  as  of  one 
in  grofs  by  itfelf  as  of  fee  and  right  in  right  of  his  crown  of 
England^  that  the  curacy  being  vacant,  he  prefenled,  nominated 
and  appointed  one  Humphry  Dichenfbn  clerk  to  the  faid  curacy, 
who  was  licenfed  by  the  then  Bilhop  of  Chefler^  and  duly  ad* 
mitled  to  the  curacy  in  the  time  of  George  i . :  that  Geo.  i .  c!  '  fo 
feifed,  on  whofe  death  the  advowfon,  right  of  prefentatidn,  ^r. 
defccndcd  and  caoie.  to  Geo.  i.  who,  was  fcifcd,  b^c, :  that  the 
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J  790.  curacy  became  vacant  by  the  death  of  Humphry  DUhnfini  otf 
whofe  death  the  faid  Thomas  HardcaJiU  and  Richard  Gddari 
ufurping  upon  the  right  of  Geo.  2.  nominated  and  appointed  cht 
Th  B'A  '^'^  Chriftopher  Lonjdalt  to  the  faid  curacy,  &ff .  .•  that  Gh.  %k 
o/Ches.  died  fo  feifed,  on  whofe  death  the  advowfon,  lie.  defcended  and 
came  to  our  lord  the  prefent  king  as  grandfon  and  heir  ofGa.  t. 
whereby  he  became  feifed,  Vc.  and  being  fo  feifed  the  curacy 
became  vacant  by  the  death  of  Cbrijlopher  Lonfdali^  wbereopon 
it  belonged  to  the  prefent  king  to  prefent,  ^r«  Without  thiSy 
that  the  nomination  and  appointment  to  the  curacy  of  the  parifli 
church  of  Coverbam  aforefaid,  belonged  and  appertained  to  the 
faid  reAory  in  manner  and  form  as  the  faid  plaintiffs  have  above 
alleged,  ^c. 

Replication  in  the  common  form  to  the  plea  of  the  biihopi 
with  judgment  and  a  cej/it  executio  till  the  plea  between  the  plain* 
tiff  and  Jachfon  the  clerk  be  determined. 

Replication  to  Jachfin*s  plea,  took  iiTue  on  the  traverle,  of  tbff 
nomination  and  appointment  to  the  curacy  belonging  to  the 
rcdlory  of  Coverbam^  bV. 

This  iiTue  came  on  to  be  tried  at  the  lad  fummer  affixes^  for 
Che  county  of  Tork^  when  a  verdid  was  found  for  the  plaintifif 
fubjciSt  to  the  opmion  of  the  court  on  a  cafe,  which  ftated, 

That  in  the  reign  oi  Hen.  3.  the  re£lory  oi Coverbam  was  appro* 
priated  to  the  abbey  of  Coverbam^  and  from  that  time  to  the  time 
of  the  diflulution  of  the  abbey,  the  parifli  church  of  Covirham  was 
ferved  either  by  fome  of  the  monks,  or  by  fome  perfon  whom 
they  employed,  there  not  appearing  to  have  ever  been  a  fricarage 
endowed 

Upon  the  diflblution  of  the  abbey  in  the  27th  year  of  Aii«8. 
the  fame  with  all  its  members  and  appurtenances  came  to  tht 
crown,  and  continued  in  the  crown  till  the  5th  year  of  Bi.  6« 
when  that  king  by  letters  patent  granted  the  fame  to  John  JFkri 
for  21  years  by  the  following  defcription :  ^^Tetam  redoriam 
**  eeciie  {ecclefta)  pochial  (parocbialis)  de  Coverbam,  cum  pertifl* 
*<  (entiis)  in  zom{itatu)  fuo  Ehox{acenJi)  Abbie  {^Abbaiia)  de 
**  Coverbam  in  eodem  com(itaiu)  audoritat(^)  parliament(f)  fiH 
**  pre(r(^)  &  di(rolut(ir)  quondam  fpe6lant(^/if)  CsT  pertinent(Mi)^ 
**  ac  omnia  domos,  edificia,  horrea,  terr(tfj)  glebas,  oblac6eS| 
**  {oblationesy)  obvencoes,  (^tv/zr/iWi),  proficua,  commoditat(ii) 
*^  et  emolumenta  quaecunq  eidem  it6tox[iie)  quoquomodo  fpec* 
<'  an(//ii)  five  pertinen(//tf) ;  except(/j)  tamen  femp'(2r}  oobia 
*<  heredibus  cc  fucceflbribus  nofiris  omnine  reiervat(ii}9  oui* 
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«  nibus  bofcis  ct  fubofcis,  dc  in  et*  fupcr  pmifEs  (pramij/ts)     1790. 

*«  crefccn  (tibus)  ct  cxiften  {tibusy)  ac  •  advozai^  vicar  {lA)  ecclu 

•«  (iccUfta)  de  Coverham  pradidf  (a)  hcnd  {habendum)  ct  lencnd. 

•*  {temndumy*  ^c.  rcfcrving  an  annual  rent  of  20/.  i^c.  tht^fk 

Quctn  Eltzobetbj  by  letters  patent,  in  the  14th  year  of  her  of  Ches^ 
reign,  after  reciting  the  above  grant  of  Ed.  6.  in  confiJeratipn 
of  855/.  12  s.  granted  to  Thomas  Allen  and  Thomas  Freeman 
"  Rcvccoem  {Reverftonem)  et  revecocs  {reverftones)  pedi^ 
«*  (pradi£ia)  xc&ox[ia)  ccclic  [ecclefia)  pochial  (parcchialss)  de 
•*  Coverham  cum  ptin  {pertinentiis)  ac  pedicor  {pradiSlorum) 
**  doinor(tf;n)  cdific(iV»w)  horreor(i/m)  terr(tfr«iOT)  ^t\>{arum) 
*•  decira  {arum)  oblac*  {cblationum)  obvenc  {obventionum)  pfic* 
**  {proficuorum)  coinmodiiat(ttw)  et  emolument(^rr/OT)  quor'- 
^*  cunq  {quorumcunque)  eidem  re£lor(/^}  quoquomodo  fpedlan* 
«•  {tium)  five  ptincnt  {pertineniium)^'*  ^c.  fefr.  Thcfc  letters  pa- 
tent then  went  on  to  grant  the  whole  redory  of  Coverham  to 
^llen  and  Freeman  with  the  fcvcral  appurtenances  defcribed  (buC 
without  mentioning  the  vicarage)  and  at  the  end  of  the  de* 
fcription  contained  the  following  claufe.  <^  Ac  omnia  alia  com- 
••  modidates  et  emolumenta  quaecunq,  eidem  rcorie  {re^oria) 
**  quoquomodo  fpeaan(/w)  five  pertin*(^;7/;tf)  aut  ut  mcmbr(fl) 
**  ptcs  {partes)  vel  pcell  {parcelU)  ejufdem  rc£tor(/>)  bu- 
*•  {babita)  cognii'(«)  accept(tf)  ufitatftf)  et  reputat(^)  exiften- 
**  {tia)  modo  vel  niip(^r)  in  tenur(tf)  five  occupa'coe(^rtf2/ptf- 
**  tione)  pe'dci  {pradiSii)  Johts  {Johannis)  Ward^'*  ^c.  &ff. 
Then  followed,  **  Nee  non  totam  illam  rc'oriam  {reSforiam)  nram 
**  {noftram)  de  Iforde  cum  omnibus  fuis  p'tin  {pertinentiis)  in  com- 
€*  (itatu)  nro  {nojlro)  Suflcx,"  ^c,  with  a  particular  f  enumer- 
ation of  the  appurtenances  belonging  to  the  refiory  of  Iford^ 
10  have  and  to  hold  the*  fald  rcdtories  of  Coverham  and  Iford 
in  as  full  and  ample  a  manner  as  any  abbot  of  Coverham^  or  the 
former  owners  of  the  redlory  of  Iford  (naming  them)  bad  enjoyed 
the  fame. 

««  Except(/j)  tamen  femp(^)  et  extra  prefentem  conceffionem 
«»  nVam  {nojram)  nob(/V)  hcred(ii«j)  et  fuccefforibus  n'ris 
<^  {nqflris)  omino  refervacis  omnibus  campanis,  et  toto  plumbo^ 
«*  de,  in,  et  fupcr  premiffis  exiftent(/itfj)  praeter  plumbeas 
**  gutturas,  et  plumbum  in  fenefiris  eor'dem  {eorundem)  pre** 
*^  m\S(prum)  ac  etiam  omnius  advocac   {advocation! bus)  reflor« 

*  It  it  obvioaty  that  if  this  abbreviated  word  be  here  ufed  in  the  ablative  cafe,  the 
tdYOwfon  of  the  Ticarage  is  included  in  the  exception  5  if  in  the  accufativty  that  it 
paflTed  by  the  grant. 

't*  But  did  not  mention  the  Ticarage  of  IforJ. 

E  c  3  «  {iarum) 
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1790.     *'  {iarum)  viczr^tarum)   et  cccliar  {ecclefiarum)    premifl^fi)  tax 

■  "  corfttw)  alicui  fpe£tan(//«m)  feu  pertin(^»/ifnif)   nob(/i)  he- 

*Toir°"  **  red'(/^«j)  et  fucceflbribus  nris  {nojlris)  fimili  modo  czcepc(£f) 

•«':         •^  etre(ervati/j)/'  C5ff. 
of  Ches-         The  cafe  farther  ftated,  that  during  the  time  the  itEioxj  of 
^^**       Covet  ham  remained  in  the  crown,  an  annual  pendon  of  5  £  6/. 
8^.  was  paid  by  the  crown  to  the  perfon  who  was  chaplain  and 
curate  for  the  time  being  of  the  parifh  church  of  Covirbam^ 

That  there  was  a  vicarage  at  I/ord  at  the  time  of  the  above 
grant  of  Queen  Elizabith  to  Allen  and  Freeman. 

That  in  1642  Thomas  Dickinfon  was  licenced  to  ferve  the  cu- 
racy of  Coverham  on  the  prefentation  of  TViltiam  HaricaJlU  and 
Thomas  Horner  impropriators. 

That  in  169 1  Thomas  Oddle  was  licenced  to  ferve  the  curacj 
of  Coverham^  but  it  did  not  appear  on  whofe  nomination. 

That  between  the  years  1691  and  1708  (the  exad  time  not 
appearing)  fohn  Turner  was  licenced  to  ferve  the  curacy  of 
Coverham. 

That  in  1708  the  faid  ^ohn  Turner  was  inflituted  to  the  rec- 
tory and  vicarage  of  Coverham^  on  the  prefentation  of  Queen 
Jnney  patron  per  kpfum  temports. 

That  in  1727,  on  the fuppofcd death  of  the  faid  JobnTunur^ 
Humphry  Dickinfon  was  inftitutcd  t«)  the  vicarage  of  Coverham  on 
the  prefentation  of  Kmg  George  2.  patron  pleno  jure.  That 
Turner  afterwards  appeared  and  claimed  the  church,  upon  which 
Dickinfon  pve  it  up. 

That  in  1737,  while  the  faid  Turner  w^s  in  pofleAion  of  the 
church,  Chriflopher  Lonfdale  was  nominated  to  the  curacy  of 
Coverham  by  Thomas  Hardcajlle  and  Richard  Geldart  impro- 
priators. 

Thaibyaprocefs  in  the  confiftory  court  of  Chejlery  the  faid 
Turner  was  difpoflrffed,  and  that  in  1739  the  faid  LonfdaU  was 
licenced  to  the  curacy  of  Coverham^  which  he  enjoyed  till  his 
death  in  1789- 

On  the  part  of  the  plaintifFs,  Lawrence^  Serjt.  argued  in  the 
following  manner :  The  qucftion  in  this  cafe  is.  Whether  in 
the  exceptibn  of  the  advowfon  of  "  all  redories,  vicarages,  aod 
••  churches,"  contained  in  the  grant  of  Queen  Elizabeth^  the  right 
of  nominating  a  curate  to  the  church  of  Coverham  be  included? 
The  feveral  nominations  and  prefentations  which  have  taken 
place  fubfcquent  to  that  grant,  are  no  farther  material  than  as 
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the  ufage  may  operate  to  explain  the  grant.     For  the  quart  im"     1790. 
pedit  is  brought  to  recover  the  nomination   to  the  curacy,  and  ■ 

the  plea  of  the  defendant  Jack/on  is,  that  he  is  curate  on  the  ^^^n 
nomination  of  the  king.  But  ihere  are  two  points  which  fcem  -,.  ^r-^ 
clearly  in  favour  of  the  plaintiffs ;  ift.  That  under  the  words  of  ofCRxf 
the  exception,  confidered  without  relation  to  the  ufage,  no  right  ''*'• 
was  referved  to  the  crown  of  naming  the  curate;  2d,  That  the 
ufage,  as  far  as  it  is  found,  operates  againft  the  defendant. 
•  It  is  ftatcd  that  the  appropriation  was  made  in  the  reign  of 
Hinry  3.  and  that  prior  to  the  difrolution  of  the  abbey  of  Co* 
verbam^  the  church  was  fervcd  by  fome  of  the  monies,  at  which 
time  there  does  not  appear  to  have  been  any  vicarage  endowed. 
It  is  alfo  flated,  that  during  the  time  the  church  was  in  thp 
hands  of  the  crown,  a  penfion  was  paid  by  the  crown  to  the 
curate.  Upon  this  ilate  of  the  cafe  it  appears^  that  when  the 
leafe  was  made  by  Ed.  6.  and  the  reverfion  granted  by  Eliz^ 
there  was  no  vicarage  in  exiflence  upon  which  the  exception 
could  operate.  The  qucftion  then  comes  to  this.  Whether,  as 
there  was  no  vicarage,  properly  fpeaking,  to  which  the  excep- 
tion could  be  applied,  i|  did  not  mean,  and  may  not  be  under* 
ftood  to  referve  to  the  crown  the  right  of  nominating  the  perfoq 
who  was  to  perform  the  fpi  ritual  office,  though  fuch  perfon  were 
only  chaplain  or  curate  ?  The  great  difference  between  redories 
appropriate  ^nd  thofe  which  are  not  is,  that  in  the  latter  the 
redlor  is  foi  life,  in  the  former,  perpetual.  Plowd.  495.  2  RoU 
Ahr.  341.  Whtre  there  is  no  vicarage  endowed,  the  appropria-* 
tion  is  as  to  the  fervice  of  the  church,  in  the  fame  fiate  as  befote 
the  paffing  the  15  R'lc.  2.  c  6.  W  4  Hen.  4.  r.  12.  As  thercflor 
cannot  himfclf  execute  the  duty,  he  mufl  find  a  clerk  to  perform 
the  office  for  him.  Prior  to  thofe  ftatutes  the  perfons  employed 
were  removable  at  the  will  of  the  re£lor,  and  had  no  claim  to 
any  falary  but  fuch  as  was  agreed  upon  with  the  reAor.  Gihf, 
Cod.  717.  1  Burn's  Ecc.  Law^  yt.  2  Burns  Ecc.  Law^  71; 
1  Bloc.  Comm.  387.  Bunb.  273.  Nor  has  a  curate  now  any 
intereft  for  which  any  remedy  is  given  by  law,  except  an  a<5ioa 
for  work  performed  on  a  quantum  meru:t.  To  fuch  an  office  as 
this,  the  terms  of  the  exception  are  in  no  degree  applicable! 
An  advowfon  is  the  right  of  prefentation  or  collation  to  a 
church.  Co.  Litt.  119.  b.  Every  church  is  either  prefent* 
ative,  collative,  donative,  or  eledtive.  Jb.  A  quan  impedit  may 
be  facd  di  tccUfta^  which  always  imports  a  refiory  or  parfonage, 

£  c  4  F.N.B. 
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I7Q0*     F'  N.  B.  76.    A  curate  fignifies  a  cleric  not  mftituted  to  the  cant 
of  fouls.     2  Burn*s  Ecc.  Law,  52.     But  to  a  curacy  there  i^ 


TON  '  neither  prefentation  nor  collation.  The  term  advowfon  if  never 
The  Biilio  'PP'^^^  ^"^  ^^  ^  benefice,  which  formerly  a  curacy  was  not.  In 
o/Chcs-  times  when  the  feudal  fyftem  prevailed  inftitution  took  its  rife| 
the  ecclefiaftical  law  coniidered  benefices  as  analogous  to  lay  feet^ 
and  therefore  required  infticution  to  be  made  by  the  bifbopi^ 
But  where  there  was  no  benefice  no  inftitution  was  neceflary  ; 
and  no  curate  was  ever  infiituted  to  an  office  which  he  held 
merely  at  will. 

The  term  vicarage,  which  at  the  time  of  the  grant  had  a 
known  defined  fenfe  diftincl  fiom  its  original  meaning,  implied 
an  office  to  which  inftitution  and  indudion  were  neceflary 
according  to  flat.  Rich.  2.  ^  Hen.  4.  There  may  be,  ftridly 
fpeaking,  an  advowfon  of  a  vicarage,  but  the  term  advowfon 
fran  neither  be  applied  to  a  curacy,  nor  by  fair  conflrudion  be 
bolden  to  mean  it.  The  only  argument  which  can  be  ufed  on 
the  other  fide  is,  that  unlefs  the  words  mean  a  curacy  they  mean 
nothiDg,  there  being  no  vicarage  at  Cqverham.  The  anfwer  to 
this  is,  that  the  words  were  ufed  ex  majori  cauteld,  and  tha^ 
the  officers  of  the  crown  inserted  them  left  there  might  poffibly 
be  a  vicarage  at  Coverbam,  as  there  clearly  was  at  Iford*  This 
evidently  appears  from  the  word  reports  being  ufed  in  the  fame 
fentence,  and  that  they  made  the  exception  as  of  courfe,  without 
attending  to  the  import  of  the  words ;  for  the  exception  extends 
to  the  very  fubjedl  of  the  grant,  namely,  the  rc£lpry.  In  H9b* 
303.  it  is  laid  down  that  grants  are  to  be  conflrued  according  to 
their  plain  and  eafy  fenfe  j  in  10  Co.  105.  b*  it  is  faid  that  tv^y 
exception  and  refervation  is  to  be  flridlly  coniirued.  In  C9.  LtiU 
47*  a.  the  difFercnce  is  marked  between  an  exception,  which  is 
ever  part  of  the  thing  granted,  and  of  a  thing  in  effi,  and  a 
refervation,  which  is  always  a  thing  not  in  ejfe,  but  newly 
created  or  referved  out  of  the  land  or  thing  demifc<l.  But  here 
there  was  no  new  creation  of  a  vicarage. 

This  rule  holds  even  in  conftruing  grants  made  by  the  cxowii)  M 
in  cafes  of  patents  granted  according  to  43  £/iz.  c.  i.  which  are 
to  be  taken  mofl  ftrongly  in  favour  of  the  patentee.  The  mean- 
ing indeed  of  that  maxim  of  law,  which  fays  that  the  grants  of 
the  crown  (hall  be  ({ri£lly  conftrued^  is,  tha^t  they  (ball  not 
exceed  the  intent  of  the  crown,  and  fhall  be  expounded  moft  for 
the  honor  of  the  crown.  Nor  is  it  probable  from  the  nature  of  th^ 
thing,  that  to  a  curacy  without  a  certain  falary  or  any  fixed  emo- 

lument^ 
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-loment,  the  crown  fhould  wiih  to  retain  the  right  of  appointment ;  179O1 
and  in  a  cafe  too  where  the  perfon  appointed  could  not  have  — — — • 
^ny  remedy  whatever  to  obtain  his  office.  At  common  law  no  ton 
remedy  would  lie^  and  it  was  not  till  theftat.  Geo.  \.ft.  2.  c*  lO.  ji^gf^ 
was  paiied,  which  put  augmented  curacies  upon  a  footing  with  ofCH«s« 
piher  benefices,  that  a  quan  impidit  could  have  been  brought.  ''*■• 
Tho'  a  mandamus  would  go  to  compel  the  bifhop  to  licence,  yet 
|t  could  not  oblige  the  impropriator  to  admit  an  officer  who  held 
at  will.  But  whatever  might  have  been  the  intention  of  the 
(Cfown,  it  had  no  power  to  referve  the  prefentation  to  the  curacy 
out  of  the  grant  of  the  re<5^ory.  The  nomination  of  the  curate 
icoutd  not  be  feparated  from  the  redory.  Dytr^  58-  b.  Before  the 
^liflblution  of  monaiteries,  all  rectories  now  impropriate  were 
in  the  bands  of  religious  houfts,  who  in  contemplation  of  law 
/where  there  was  no  vicarage  endowed)  were  in  every  fenfe  the 
redors  of  parlflies,  and  were  confidered  as  themfelves  difcharging 
the  duties.  From  them  the  right  of  naming  a  curate  could  no 
more  be  feparated,  than  from  a  reAor  at  the  prefent  day.  This 
rould  not  now  be  done ;  a  condition  of  that  kind  in  a  prefentation 
would  be  void.  If  fo,  it  could  not  have  been  good  in  the  cafe  of 
a  religious  houfe.  By  becoming  appropriator  the  houfe  poiTefied 
all  the  qualities,  and  was  liable  to  all  the  burthens  of  parfon.  It 
became  refponfible  to  the  bifhop,  and  liable  to  his  procefs  for 
negle£l  of  duty.  No  inftance  can  be  found  of  a  feparation  while 
the  religious  houfes  continued.  On  the  diflblution  of  thofe 
houfes,  the  appropriations  were  vefted  in  the  crown  or  its  gran- 
tees to  hold  in  the  fame  manner  as  the  religious  houfes  held 
them.  Stat.  27  -H.  8.  c.  28./.  2.  if  31  H.  8.  c.  13.  f.  2. 
No  new  character  was  created,  but  the  impropriator  becoming 
re£lor  ftood  in  the  fame  fituation  as  the  monaftery  did  before  i 
he  was  the  only  perfon  to  whom  the  law  looked  for  a  performance, 
and  again(l  whom  it  could  proceed  for  a  negledi  of  the  duties. 
It  feems  a  necefiary  confequence,  that  he  who  is  punifhable  for 
negledl  of  duty,  and  on  whom  the  law  impofes  certain  burthens, 
ibould  have  the  fole  power  of  appointing  his  fubfiitute,  when 
be  cannot  himfelf  perfonally  difcharge  the  office. 
'  But  if  on  the  other  hand  it  ihould  be  argued,  that  when  the 
nomination  of  the  curate  is  transferred  to  another,  the  redor  it 
|io  longer  anfwerable  for  the  difcharge  of  the  duty,  or  punifli* 
able  if  no  curate  be  appointed ;  the  confequence  would  be, 
^at  there  might  be  no  ixieans  of  compelling  tbc  performance 
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1790.  of  the  tiuty.  The  perron  to  whom  the  right  bdenged  mtghf 
be  unknown,  or  out  of  the  reach  of  ecclefiaftical  cenfuies.  He 
might  have  no  hcna  Eccltfiaftha  liable  to  fequeftration.  Before 
the  paifing  (he  flat,  i  Gto.  i,  Ji'  2>  €•  lo.  which  held  curacies 
of  CHKt?  ^^  ^^  eccleriaftical  benefices^  no  iapfe  incurred  for  not  Dominating 
'''s^  to  a  curacy;  nor  haJ  curacies  any  of  the  qualities  neceflarj  to 
an  inheritance.  Whate*/er  could  have  been  refcrved  to  the 
crown  capable  of  dcfcent,  mufl;  have  been  either  a  corporeal  or 
incorporeal  hereditaments  But  the  right  of  appointing  a  curate 
is  no  more  an  hereditament  than  the  right  of  appointing  any 
other  fervant. 

With  refped  to  the  ufage,  the  iirfl:  prefentation  made  bj  the 
crown  was  merely  perlapfum  ttntpofis  to  the  re£lory :  the  fecood 
was  wrongful,  and  the  prefentee  was  in  fa<^  removed  by  the  per* 
fons  claiming  under  the  grant  of  Queen  Elizabeth^  fo  that  there 
appears  no  a6t  of  the  crown  exercifing  the  only  right  which,  it 
is  now  contended,  cxifts. 

Le  Blanc,  Serjt.  for  the  defendant.  The  queftion,  as  it  is 
faid  on  behalf  of  the  plaintifFs,  arifes  from  the  conftruAion  of 
the  two  grants  of  Ed.  6.  isf  Eiiz,  which  muft  be  conftrued  to- 
gether ;  and  ihe  queftion  is.  Whether  the  curacy  which  was  fo- 
parated  from  the  redory  by  the  refe(^ation  in  the  grant  of  £//& 
can  again  become  appurtenant  ?  Now  it  is  a  clear  rule  of  law, 
that  an  advowfon  or  the  like  which  was  appurtenant  and  has 
been  once  fevered  from  the  principal,  can  never  afterwards  be* 
come  appurtenant,  though  it  ihould  come  again  into  the  fame 
bands.  2  Mod.  ■•  With  xtfytSt  to  the  argument,  that  the 
king's  grants  (hall  be  conftrued  in  favour  of  the  grantee,  tt  is 
contrary  to  the  general  rule  of  conftru£tion.  Plnud.  243.  Bat 
another  rule  is,  that  all  the  words  of  a  grant  (hall,  if  poffibie, 
take  e£Fe6t  In  the  grant  of  Ed.  6.  the  words  of  the  exccptioa 
cannot  be  operative,  unlefs  they  mean  the  curacy.  When  the 
inonaftery  was  difiblved,  it  came  to  the  crown,  from  which  an 
annua]  ftipend  was  paid  to  the  curate,  but  there  was  no  vicarage 
beloogiog  to  it.  If  the  words  therefore  of  the  exception  jo 
this  grant  do  not  mean  the  curacy,  they  can  have  no  cffe^ 
Ibf  re  being  no  vicarage  at  Covtrham.  In  the  grant  of  Elizakih 
the  exception  is  of  all  advowfons  of  vicarages  and  churches,  dim 
in  the  plural  number  ;  this  feems  to  have  been  done  by  dcfigiL 
as  there  was  a  vicarage  at  Ifordj  and  with  reference  to  the  ex* 
ception  in  the  grant  of  Ed.  6.  which  is  in  the  fingular  niimbcr, 
and  could  only  be  applicable  to  the  curacy.    The  exception 
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therefore  in  the  grant  of  £/fztfi^/A,  comprebended  the  vicarage  1790. 
of  If^ri^  and  all  that  it  could  mean  to  comprehend  at  Covitbam^ 
namely  the  curacy*  As  to  the  argument,  that  the  term  advowfon 
is  inapplicable  to  a  curacy,  it  certainly  may  be  underfiood  to 
mean  the  patronage  which  the  founder  of  the  church  originally  ofCHU- 
had,  whether  it  were  a  donative,  or  the  right  of  prefexitation 
or  nomination.  Originally  the  office  of  vicar  and  curate  were 
the  fame,  whether  called  vkariui^  capeUanus^  or  by  any  other 
appelladon.  Thofe  perfons  who  difcbarged  the  duty  of  the  redior 
were  fo  defer ibed.  A  vicar  was  one  who  performed  the  fervice 
of  the  church  vice  ncf oris  \  fo  alfo  was  a  curate.  In  the  term 
'*  vicarages*'  therefore  a  curacy  might  well  be  included,  as  a 
vicarage  and  a  curacy  were  in  tSt&.  the  fame  office.  With 
refped  to  the  ttrgument,  that  as  a  fiipendary  curate  was  not 
^nftituted  to  bis  office^  therefore  the  term  advowfon  could  ooc 
be  applied  to  a  curacy  ;  the  fame  argument  would  go  the  length 
of  proving  that  there  could  be  no  advowfon  of  a  donative,  be- 
caufe  to  a  donative  no  infiitution  is  neceflary.  As  to  the  au« 
tbority  cited  from  i29^i7rf,  303.  that  was  not  the  cafe  of  the 
conftrudion  of  a  grant  of  ti)e  crown,  but  only  whether  an 
advowfon  pafled  by  the  words  <^  commodities,  emoluments,  pro- 
^*  fits,  and  advantages,*'  which  the  couit  held  it  did  not.  The 
fame  anfwer  may  be  given  to  10  Coke^  105.  which  was  not  on 
a  queftion  between  the  crown  and  the  fubjed,  but  between 
fubje£l  and  fubjeQ.  As  to  the  43  jE'/Zx.  r.  i.  that  was  pafled  for 
the  particular  purpofe  of  the  patentees  of  the  crown.  It  was 
flated  on  the  other  fide,  that  though  the  obje£t  of  the  crowa 
might  be  to  referve  the  nomination  of  the  curacy,  yet  that  it 
bad  no  fuch  power,  becaufe  it  was  infeparable  from  the  redory. 
But  what  is  the  iflue  ?  If  the  curacy  could  not  be  fevered  from 
the  re£lory,  the  iflue  muft  fail.  It  is  flated  to  have  been  appur- 
tenant to  the  redory  j  if  fo,  it  might  clearly  have  been  fevered. 
Admitting  that  where  the  impropriator  does  not  appoint  the 
curate,  he  is  not  anfwerable  for  a  negled  of  duty,  it  proves 
nothing  more  than  this,  namely,  that  if  the  appointment  be 
taken  away,  refponfibility  is  alfo  taken  away.  The  cafe  ia 
Pyer^  58.  b.  was  merely  between  leflbr  and  Icflee.  With  refpcft 
to  the  afiertioo,  that  this  is  neither  a  corporeal  nor  incorporeal 
hereditament,  yet  it  is  as  much  incorporeal  as  the  advowfon  of 
a  vicarage,  and  equally  capable  of  being  referved  tg  the  gtantor, 
bis  heirs  and  fuccefibrs. 

As 
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1700.  A'  ^^  ^^^  ufage,  there  is  no  evidence  of  what  was  done  frooi 

^— 1561  to  1642,  a  period  of  near  eighty  years ;  but  of  the  inftances 

^'toiT*''  w'^'ch  arc  given  of  the  feveral  nominations,  two  were  made  by 

V.  the  crown,  and  it  is  uncertain  by  whom  thofe  of  169 1  and  1758 

Tht  Bi(hop  , 

ofCHit.    were  made* 
vsK.  Cur,  vtdt  aimf» 

Lord  Loughborough.— In  this  cafe  it  is  fiated,  that  after 
the  diflblution  of  religious  houfes  the  abbey  of  Cevirbam  wis 
demifed  by  Ed.  6*  to  one  Ward  for  21  years,  and  that  in  tbe 
grant,  after  the  demife  of  the  redory  there  is  an  exception  of 
all  woods,  underwoods,  and  a  devife  of  the  advowfon  of  tbe 
vicarage  of  the  church  of  Covirham  :  that  the  reverfion  expe^iant 
on  that  term  for  years  was  fold  by  Queen  Elizabeth  to  Allot  and 
Freeman*  The  letters  patent  of  £li%.  are  fet  forth,  which  begia 
by  reciting  the  former  devife,  and  then  the  Queen  grants  the 
reverfion  of  the  redory  with  the  appurtenances  as  before  fpecified 
in  the  patent  and  the  demife  for  years.  After  this,  there  is 
a  grant  of  the  whole  redory  with  a  very  ample  defcriptioa 
and  all  general  words  of  grant,  which  concludes  with  grant* 
ing  it  to  Jllen  znd  Freeman  in  as  full  a  manner  as  it  was 
pofTcfTed  by  any  abbot  of  Coverham.  This  undoubtedly  grants 
exprefsly  more  than  was  contained  in  the  terms  of  the  demife  ta 
tVardy  becaufe  it  diretSly  grants  the  woods  and  underwoods 
which  were  excepted  out  of  the  demife  to  ward.  It  then  men- 
tions a  grant  of  the  redory  of  Iford^  in  the  county  of  Suffix  | 
and  at  the  clofe  there  is  an  exception  of  all  advowfons  of  the 
re£tories,  vicarages,  and  churches  belonging  to  the  premifes. 
The  cafe  goes  on  to  ftate,  that  there  was  a  vicarage  belonging  to 
the  rediory  of  Ifordy  but  none  to  the  redtory  of  Coverham ;  but 
during  the  time  the  reftory  of  Coverham  remained  in  thecrownt 
an  annual  ftipend  of  5/.  bs.  8d.  was  paid  by  the  crown  to  the 
curate.  It  is  then  flatcd  that  Thomas  DUkinfon  was  admitted 
to  the  curacy  in  1642  on  the  nomination  of  the  grantees;  that 
in  i66r,  one  0^/V  was  licenfed  by  the  diocefan  to  ferve  the 
curacy ;  that  afterwards  one  Turner  was  licenfed  in  the  faipe 
manner,  and  that  the  fame  Turner  in  1708  was  inftituted  to  th$ 
redlory  and  vicarage  of  Coverham^  on  the  prefentation  of  Queen 
Jinne  by  lapfe.  The  cafe  next  ftates,  that  in  1727,  on  tbe 
fuppofed  death  of  Turner^  one  DUkinfon  was  inftituted  to  the 
vxczTzgt  of  Coverham^  on  the  prefentation  of  K.\ng  George  i.  plen^ 
jure^  that  afterwards  Turner^  who  was  not  dead,  nor  bad  mad^ 
any  avoidance  Qf  the  living,  appeared^  and  claimed  the  churchy 
9  «PW 
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upon  which  Dickinfin  gave  it  up :  that  in  1 737  one  Lonfdali  was     1790* 
nominated  to  the  curacy  by  the  impropriators^  while  Turmr  was   ■    ■        '^ 
in  pofleffion,  who  was  afterwards  difpoflcflcd  by  procefs  in  the  ^*^"y*°" 
confifiory  court  of  Chefter ;  and  that  by  the  death  of  Lonfdali        «•, 
there  is  now  an  avoidahce.  ^f'^Chis^ 

On  this  cafe  the  queftion  for  the  determination  of  the  court  ''''"* 
Is,  What  palled  by  the  grant  of  Queen  Elizabeth  to  the  perfons 
under  whom  the  prefent  parties  claim  ?  for  if  all  the  intereft 
in  the  reAory  paiTed,  the  curacy,  which  is  incident  to  the 
reAory,  (I  rather  call  it  incident  than  appurtenant,)  undoubtedly 
pafled  along  with  it.  It  is  contended  on  the  part  of  the  plain- 
tiffs, that  on  the  true  conflrudion  of  the  grant  no  exception  cad 
be  intended  of  the  curacy,  and  that  if  fuch  exception  had  been 
inferted  in  the  grant,  it  would  have  been  void  as  repugnant  to 
the  grant  itfelf,  becaufe  the  redor  of  a  redory  impropriate, 
where  there  is  no  vicarage  endowed,  and  no  perpetual  curacy,  is 
obliged  by  law  to  find  a  curate  to  ferve  the  church  and  give  him 
a  reafonable  allowance.  He  may  make  the  beft  terms  he  can,  but 
that  it  is  the  duty  of  the  bifliop  by  ecdefxadical  cenfures  to 
compel  the  performance  of  the  duty  for  the  fake  of  the  church. 
That  queftion  would  lead  pretty  far,  but  it  is  immaterial  to 
enter  into  the  confideration  of  it,  if  on  a  thorough  view  of  the 
grant,  together  with  the  fads  of  the  cafe,  there  is  no  reafon  to  fay 
that  the  curacy  was  excepted.  That  to  us  appears  to  be  the  true 
conftrudion,  and  confirmed  by  the  ufage.  The  grant  of  Eli" 
za^«/i&  begins,  as  I  before  ftated,  with  a  recital  of  the  demife  to 
JFltrdi  but  it  would  not  be  juft  to  conclude  that  it  meant  to 
give  no  more.  It  is  manifeft  that  ff^ard  had  not  all  which  tho 
grantees  afterwards  had,  becaufe  there  is  an  exprefs  refervation 
in  the  demife  to  him  of  a  part  which  they  enjoyed.  He  was  to 
have  the  profits  of  the  reflory  paying  a  rent  of  20  /.  per  annum 
during  the  term  ;  but  the  tranfadion  with  Jllen  and  Freeman 
was  for  an  abfolute  fale  at  a  large  price  paid.  The  grant  does 
not  ftop  fhort ;  it  was  necefTary  to  recite  the  term  becaufe  it  was 
a  grant  in  fee,  and  the  purchafer  under  the  crown  acquired  a 
right  during  the  remainder  of  the  term  to  the  rent.  It  there- 
fore begins  with  giving  to  the  grantees  the  reverfion  after  the 
term  for  years,  and  goes  on  in  explicit  and  diftin£b  words,  granting 
this  and  all  other  commodities  and  emoluments  whatever  be« 
longing  to  the  refiory  parcel  pf  the  pofTcfEons  of  the  abbot  of 
Ceverham\  it  mentions  cxprefsly  the  wood«,  underwoods,  and 
ueesj  and  clofes  a  very  long  recital  of  the  particulars  with  the 
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1790.     words  <<in  as  ample  a  manner  and  form  as  any  abbot  of  the 

'  "  abbey  of  Covtrham  had  pofieflfcd  and  enjojed  the  fame.**     The 

TON    '  general  exception  which  follows  was  to  prevent  dilapidations, 

TheBiAo  ^^^^^  ^^'^  *^  ^^^^  ^^^^  ^^^J  common,  to  the  deftruAion  of 
of  Chis.  churches.  In  the  exception  of  the  vicarage  it  isperfedlj  clear 
rhat  the  nomination  to  the  curacy  is  not  m  terms  included. 
Yet  it  is  arguedy  that  in  a  grant  of  the  crown  which  is  to  be 
favourably  conftrued,  the  court  would  extend  rhe  meaning  to  a 
refervation  of  the  nomination  to  the  curacy,  if  the  words  of  the 
grant  could  juftify  that  extenfion  to  be  made.  But  the  words 
of  this  grant  hardly  juftify  fuch  an  extenfion.  If  there  had  been 
an  exception  of  the  advowfon  of  a  vicarage  fpecifieany  natncd 
in  the  grant  of  the  redory  of  Covirbam^  the  argument  would 
have  bad  this  ground  to  ftand  upon,  namely,  that  (bmething 
muft  be  meant  to  be  excepted,  that  as  in  reality  (there  being  00 
vhrarage  at  Coverham)  the  only  nomination  which  could  be  made, 
was  to  the  curacy,  it  muft  be  implied  that  the  curacy  was  meant^ 
thoQgh  improperly  defcribed  as  a  vicarage.  But  that  is  not  the 
cafe.  The  words  in  the  grant  are  general  and  fufficiently 
anfwered,  if  there  be  a  vicarage  belonging  to  ehher  of  tbe 
livings.  Now  to  one  of  the  livings,  to  Ifordy  there  is  a  vicarage 
belonging.  That  fully  fatisfies  the  words  of  the  exception. 
They  are  not  nugatory  words,  and  it  is  not  necejfarj  in  the  con« 
firudion  of  them  that  there  (hould  be  an  intention  in  the  grant, 
to  make  any  exception  whatever  relative  to  the  redory  of  Cirwr* 
ham.  Befides  this,  there  are  fubfequent  words  in  the  graoC, 
which  I  think  go  pretty  far  to  (hew  that  this  could  not  be  the 
intention.  For  there  is  a  provifion  on  the  part  of  the  crown,  to 
indemnify  the  purchafers  from  all  burthens,  charges,  and  rents 
which  might  be  ifTuing  out  of  the  objed  of.  the  grant,  and  a 
particular  exemption  from  the  payment  of  a  penfion  of  four 
(hillings  per  annum^  payable  out  of  the  rcdory  of  Iford  to  tbe 
vicar.  Now  the  nomination  to  that  vicarage  being  intended  to 
be  referved  to  the  crown,  in  the  general  mention  which  is  made 
of  all  burthens  ifluing  out  of  the  things  granted,  the  payment  of 
this  annual  ftipend  to  the  vicar  of  Iford  is  particularly  noticed* 
But  there  is  no  exemption  from  the  payment  of  any  allowance 
to  be  made  to  the  cerate.  The  efFed  therefore  of  tbe  grant 
would  be,  according  to  the  argument,  to  make  the  grantee  of  tbe 
reflory  fubjedt  in  the  law  to  payment  of  the  curate  without  giving 
him  the  power  of  nomination  \  and  we  fhould  intend  a  refervi« 
tion  fevering  the  nominatioa  to  the  curacy  from  the  fund  out 

of 
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of  which  the  provifion  for  the  curate  muft  come*    This  would     1790* 
be  certainly  contrary  to  good  policy,  and  produdive  of  miC- 


chiefs  by  making  it  queftionable  who  was  to  maintain  the  curate,  a«thiiig- 
and  leaving  the  eccledadical  court  deftitute  of  means  to  com-         v. 
pel  fuch  maintenance  by  fequeftering  the  profits  of  the  living,  ^f  CHit!^ 
The  curate  alfo  would  be  left  without  having  any  refort  to  the       tes. 
perfon  by  whom  he  was  nominated,  for  a  provifion  for  his  fiib- 
fifience.    It  is  too  much  therefore  to  contend,  as  the  defendant 
does  in  this  cafe,  without  fpecial  words,  that  a  refer vationfliould 
be  made  by  intendment  out  of  the  general  words  of  the  grants 
when  there  is  no  part  of  the  fubje<5l  matter,  nor  any  thing  in  the 
nature  of  the  cafe  which  would  tend  to  induce  fuch  an  intend^ 
ment,  and  when  reafon  and  policy  are  againft  it.     If  this  intend* 
meotwere  to  hold,  then  the  quedion  wduld   arife  which  my 
brother  Latvnnce  argued  with  a  great  deal  of  force,  but  which 
it  is  not  neceiTary  now  to  enter  into.  Whether  fuch  a  refervation 
could  be  made  i   The  ufage,'  it  is  faid,  ftands  very  loofely  on 
behalf  of  the  impropriators.     But  it  is  certainly  in  their  favour. 
Tbe  firft  nomination  of  which  there  is  an  account  was  made  by 
the  impropriators.     How  the  next  perfon  was   appointed  does 
not  appear.     The  nomination  of  Turner  which  followed,  which 
is  the  firft  exercife  of  the  right  of  the  crown,  is  ftated  to  have 
been  by  lapfe,  from  which  it  is  to  be  prefumed,  that  the  crown 
bad  no  original  right  to  nominate.     The  next  prefentation  of 
Diciinjin  in  1727  is  ftill  lefs  in  favour  of  the  right  of  the  crown, 
becaufe  it  was  clearly  made  on  complete  mif-information.     There 
was  no  vacancy,  no  avoidance,  and  Turner  had  ftill  the  title  to 
tbe  living.     It  muft  have  been  made  on  a  fuppofition  either  that 
he  was  dead,  or  that  there  was  an   avoidance  by   fome  other 
means.     It  was  a  prefentation  granted  by  the  crown  in  a  cafe 
which  neither  intitled  the  crown   nor  any  one  elfe.     Turner 
appeared,  and  Dickinfon  gave  up  the  church  to  himi,  and  he 
refumed  the  pofleffion.     While  Turner  was  fo  in  poflefEon,  the 
impropriators  nominated  LonfdaUy  and  on  a  fuit  in  theconfiftory 
court,  the  Bifliop  of  Chejler  affirmed  their  right  to  nominate, 
and  Turner  was   in  confequence  difpoflftiTed,  which  would  not 
have  been  if  the  right  had  been  in  the  crown.     All  therefore 
that  we  know  of  the  enjoyment  of  the  right  of  nomination  to 
this  curacy,  from  the  time  of  the  grant  down  to  the  prefent 
time  is,  as  far  as  it  goes,  in  favour  cf  the  plaintiffs,  and  there 
is  no  inftance  of  a  clear  right  of  nomination  on  tbe  part  of 

tbe 
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17^0.     the  crown.    It  is  for  thefe  rearons  we  are  of  opinion  Chat  tibtii 
■  ought  to  be 

Judgment  for  the  plaintiffiH 


Mcmifj,  Box  V.  Bennett* 

Miaj  ijths 

Tbooghft  ^HE  plaintitf  was  nonruited  at  the  trial  o^  this  caufe  at  the 
nHj^"^  laft  affizcs  for  the  county  of  JCrif/,  but  immediately  after' 

brought  on  a  the  taxation  of  cods  ferved  the  defendant  with  the  allowance  of 
M^^Tt^  ^  ^^^^  o^  error.  The  defendant  not  regarding  this,  proceeded 
couitwiu  Jo  tjji^e  out  a  if.  fa.  for  the  cofts,  under  which  the  iberiff  took 
cafeftaypro-  the  plaititifPs  goods  in  execution* 

SrtSS'M  ^  ^^^^  having  been  granted  to  fliew  caufe  why  the/,  fa.  (bonUl 
cxecocion  not  be  fet  afide  and  the  goods  reftored  to  the  plaintiff*, 
oQthatac.  Bofid^  Serjt.  /hewed  caufe,  contending  that  no  writ  of  error 
cimflt.  could  be  brought  on  a  judgment  of  non-fuit,  as  the  plainttflT 
was  out  of  court,  and  no  error  could  be  affigned  on  the  pro^ 
ceedings. 

Kerbyf  Serjt.  in  fupport  of  the  rule,  argued  that  it  was  the 
conftant  pra<9ice  to  grant  writs  of  error  on  judgments  of  oon« 
fuit,  and  cited  Dyer^  32.  a.     1  Roll.  Air.  744.     Sir.  235. 

The  court  faid,  that  though  error  might  be  brought  on  a 
judgment  of  non-fuit,  it  drd  not  follow  that  the  execution  ought 
to  be  fet  afide.  And  on  this  day,  after  confideration,  they  laid 
it  down  as  a  general  rule,  that  they  would  in'no  cafe  ftay  pro* 
ceedings,  or  fet  afide  an  execution,  on  account  of  a  writ  of 
error  being  brought  on  a  judgment  of  non-fuit,  which  evidentljp 
muft  be  for  the  purpofe  of  delay  and  vexation. 

Rule  difcharged  (tf}« 

{a)  [SttKtwifflandii.  Macaulay^  ^Term  |  Maftemunii.GrMty  5  Titu  Rif,  Mm  ft» 
Rep.  B,R.  436.   ace.   Sc  Levettw.PerryA^l^\ 
^  Term  Rip.  B.R.  669.  contra:  and  Cee  1 
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C     A      S      E     S 


ARGUED  AN1>  DETERMINED  i790- 


IN  THB 


Court  of  COMMON   PLEAS, 


IN 


Trinity  Term, 

In  the  Thirtieth  Year  of  the  Rcign  of  George  III. 


wim 


Mills  v.  Auriol.  rtufj^, 

npHIS  was  an  action  of  covenant,  for  non-payment  of  rent  TbcbankT 
payable  quarterly.     The  covenant   on   which  the  breach  '"pfcy  of 
was  affigned,  after  the  ufual  words,  ^*  yielding  and  payings  (ifc.'*  ant  cannot" 
was  as  follows.    "  And  the  faid  Pittr  James  (the  defendant)  }>cpie*d«^ 
^^  for  himfelf,  his  heirs,  executors,  adminiftrators,  and  affigns,  aaionofco^ 
^«  did   thereby  covenant,  promife,  and   agree  (amongft  other  ^^^^^^ 
*^  things)  to  and  with   the  faid  Benjamin  (the   plaintiff),  hi& 
•*  heirs  and   affigns,  that  he  the  faid  Peter  James^  his  hcirs^ 
f*  executors,  adminiftrators,  or  aifigns,  (hould  and  would,  during^ 
"  all  the  reft  of  the  faid  term,  thereby  demifed,  well  and  truly 
^^  pay,  or  caufe  to  be  paid,  unto  the  faid  Benjamin^  his  heirs  and 
*^  affigns,  the  faid  clear  yearly  rent  of  i  lO  /.,  in  manner  and  form 
<<  aforefaid,  according  to  the  true  intent  and  meaning  of  the  faid 
^^  indenture."     The  breach  was  the  non-payment  of  27  A  10  s» 
for  a  quarter  endiog  December  25,  1789.  • 

The  defendant  pleaded  ift.  Non  eft  fa£fum.  2d.  Riens  arrere* 
^.  <*  That  after  the  making  of  the  faid  indenture  in  the  faid 
**  declaration  mentioned,  and  before  the  fuing  out  of  the  original 
•*  writ  of  the  faid  Benjamin  againft  the  faid  Peter  Jamesy  to  wit, 
«*  on  the  firft  day  of  January  in  the  year  of  our  Lord  I789^and 
**  from  thence  until  the  day  of  fuing  put  the  commiffion  of 
Vol.  !•  p'f  **  bank- 
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179b.      **  bankruptcy  hereinafter  mentioned  again&  the  faid  Pitir  JameU 

*«  he  the  faid  Peter  Ji^mes   was  a  trader   within  the  rncent  and 

Mills  ^^  meaning  of  the  fevcral  ftatutcs  made  and  then  in  force  againil 
AoKioL.  %4  bankrupts  ;  that  is  to  fay,  a  merchant,  dealer  and  chapman,  to 
««  wit,  at  London  ^fotcfaid,  in  the  parifh  and  ward  aforefaid,  and 
'<  during  all  that  tioie  ufed  and  exerciffd^  the  trade  and  bufmefs 
**  of  a  merchant,  in  buying  and  felling  divers  filks,  and  other 
*<  goods,  wares,  and  merchandizes,  and  receiving  confignmeoti 
^*  of  filks,  and  other  goods,  and  felling  the  fame  on  commifion, 
M  for  his  correfpondents  and  cullomers,  for  profit  and  gain,  and 
^*  thereby  fought,  and  endeavoured  to  get  his  living,  as  other 
*<  perfons  of  the  fame  trade  ufually  do ;  and  the  faid  Peter 
^^  James  (o  being  fuch  trader  as  aforefaid,  within  the  intent  and 
^*  meaning  of  the  faid  feveral  ftatutes  made  and  (hen  in  force 
^<  concerning  bankrupts,  and  fo  feeking  his  living  by  way  of 
•*  buying  and  felling  as  aforefaid,  he  the  faid  Peter  James  aficr- 
«*  wards,  and  before  any  of  tin  rent  or  money  in  the  faid  dichtra* 
**  tion  mentioned^  became  due  and  payable ^  to  wit,  on  the  8th  day 
•*  of  June^  in  the  year  aforefaid,  at  London  aforefaid,  in  the 
^*  parifli  and  ward  aforefaid,  became  and  was  indebted  to  one 
«*  George  lukner  Hardy  gentleman,  then  being  a  fubjed  of  this 
**  realm,  in  100/.  of  lawful  money  of  Gnat  Britain^  for  lb 
«*  much  money,  before  that  time,  paid,  laid  out,  and  expended 
«  by  the  faid  George  Itckner  Hardy^  to  and  for  the  ufe  of  the 
**  faid  Peter  Jcmes^  at  his  fpecial  inflance  and  requcft ;  and 
^  the  faid  Peter  James  being  fo  indebted  as  aforefaid,  and  being 
<^  a  fubjed  of  this  realm,  and  fo  feeking  his  living  by  f^ay 
'^  of  buying  and  felling  as  aforefaid,  he  the  faid  Peter  James^ 
^  afterwards,  to  wit,  on  the  fame  day  and  year  lafl  aforefaid,  at 
**  London  aforefaid,  in  the  parish  and  ward  aforefaid,  (he  the 
**  faid  George  Yickner  Hardy  fo  being  a  creditor  of  the  faid  Peter 
•*  James^  and  being  then  wholly  unfati.^ficd  his  debt,)  manifeSly 
•*  became  a  ban'ruft^  within  the  intent  and  meaning  of  ibc 
^*  feveral  ftatutes  made  and  then  in  force  againft  bankrupts  ^ 
**  and  the  faid  Peter  James  fo  being  and  remaining  a  bankrupt 
•*  as  aforefaid,  he  the  faid  George  Tickrier  Hardy^  as  well  for 
•«  himfelf  as  for  all  other  creditors  of  the  faid  Peter  James^ 
«•  afterward*,  to  wit,  00  the  gtb  day  of  June^  in  the  year  afore* 
**  faid,  at  IVeJiminJhr  in  the  county  of  Middlefex^  to  wif,  al 
*'  London  aforefaid,  in  the  parifh  and  ward  aforefaid^  exhibited 
'^  hif  certain  petition  in  writing,  to  the  Right  Honorable  Edxvenrd 
**  Lord  Thurlcw^  then  Lord  High  Chancellor  of  Great  Britain^ 
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**  and  thereby  petitioned  the  faid  Lord  Chancellor,  to  grant  to     1700. 
•*  the  faid  GiOrgeTickmr  Hardy  his  majcfty's  commiffion,  to  be  m 

^*  dire8ed  to  fuch  and    fo  many  perfons  as  he  (hould  think  fit     MiLtt 
*^  to  give  his  authority  of^nd  concerning  the  faid  bankrupt,  and    Attioi. 
*^  to  all  other  intents  and  purpofes,  according  to  the  provifxons 
*^  of  the  ftatutes  made  and   then  in  force  concerning  bankrupts,  ^ 
**  as  by  the  faid  petition  remaining  in  the  court  of  chancery  of 
**  our  lord   the  now  king  at  fy^/fmrn/Zer  SifoTcdii  more  fully 
*<  appears  ;  and  the  faid  Pefgr  James  farther  faith,  that  upon  the 
**  faid  petition  of  the  faid  George  Tickner  Hardy  fo  exhibited  as 
**  aforefaid,  on  behalf  of  himfelf  and  all  other  the  then  creditors 
**  of  the  faid  Peter  James^  according  to  the  form  of  the  (latutea 
*^  in  fuch  cafe  made  and  provided,  for  giving  them  relief  on  that 
"  behalf,  afterwards  and  hefere  the  faid  fum  of  money  in  the  faid 
*^  declaration  mentioned^  or  any  part  thereof  became  dtie^  and  befon 
"  the  faid  fuppofed  breach  of  covenant^  to  wit,  on  the  ninth  day 
•*  of  June  in  the  ytar  aforefaid,  at  Wefiminfier  aforefaid,  to  wit, 
*^  at  London  aforefaid,  in  the  parifli  and  ward  aforefaid,  a  certain 
**  commiffion  of  our  lord  the  now  king,  founded  upon  the  fta- 
^*  tutes  made  and  then  in  force  concerning  bankrupts,  in  du» 
«*  form  of  Ia.w  iflued,  Under  the  great  fcal  of  Great  Britain^ 
**  bearing  date  the  fame  day  and  year  lad  aforefaid,  direfied  to 
••  MichaeVDodfony  Thomas  Plumer^  Edward  Finch  Hattfin^  Robert 
•*  Comyn^  and  Charles  Proby^ 4L(q\i'xrcSy  and  was  then  and  there        ' 
^*  to  them  directed,  by  which  faid  commiflion,  our  faid  lord 
**  the  now  king  gave  full  power  and  authority  to  them  the  faid 
••  Michael  Dodfon^  Thomas  Plumer^  Edward  Finch  Hatton^  Robert 
••  Comyn^  and  Charles  Proby^  four  or  three  of  them,  to  proceed^ 
<<  according  to  the  faid  (latutes,  and  all  other  flatutes  then  in 
•*  force  concerning  bankrupts,  not  only  concerning  the  aforefaid 
^*  bankrupt,  his  body,  lands,  tenements,  both  freehold  and  copy- 
*<  hold,  goods,  debts,  and  all  other  matters  whatfoever,  but  alfo 
^  concerning  all  other  perfons,  who  by  concealment,  claim,  or 
^*  otherwife,  ftould  offend  touching  or  concerning  the  premifes, 
<*  or  any  part  thereof,  againft  the  true  intentVnd  purport  of  the 
^*  faid  ftatutes,  and  to  do  and  execute  all  and  every  thing  and 
**  things  whatfoever,  as  well  for  and  towards  fatish<Slion  and 
^  payment  of  the  creditors  of  the  faid  Peter  Janus^  as  towards 
**  and  for  all  other  intents  and  purpofcs  whatfoever,  according    . 
^  to  the  order  and  provifions  of  the  faid  fiatutes,  as  by  the  faid 
^  COmiBiffioa  (amoogft  other  things)  more  fully  appears :  by 

Ff^  '  •«  virtus  ~ 
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1790.     ^  virtue  of  which  faid  commiffioo,  and  by  force  of  the  fiatutet 
«^  ««  aforefaid,  the  faid  Aftcbatl  Dodfon^  Edward  Fitub  Hatt$Hy  and 

v.^'     ««  R$htrt  C^mftif  three  of  the  commiffioners  named  in  the  faid 
AvRioi.   <c  cooiiniffion,  afterwards  to  wit  on  the  eleventh  day  of  Jiimf 
**  in  the  year  aforefaid,  to  wit  at  London  aforefaid,  in  the  parifli 
^  and  ward  aforefaid,  having  taken  upon  themfelves  the  barcbea 
^  of  the  faid  commiffion,  then  and  there  duly  adjudged  and 
.^  declared  the  faid  Pmr  Janus  to  have  been,  and  become  on 
^*  the  day  of  the  ifluing  of  the  faid  commiiBon,  and  then  to  be  a 
*<  bankrupt,  within  the  true  intent  and  meaning  of  the  faid 
^  ftatutes,  fome  or  one  of  them  :  And  the  faid  Piior  James  fur- 
^  ther  fays,  that  afterwards,  to  wit,  on  the  26th  day  of  Juno  in 
^  the  year  aforefaid,  at  London  aforefaid,  (the  laid  PgUr  Jamis 
^  then  remaining  and  continuing  a  bankrupt  as  aforefaid,)  they 
^<  the  faid  Mcboil  Dodjon^  Edward  Finch  Hatton^  and  R§tin 
^^  Contyny  in  due  manner,  and  according  to  the  form  of  the  fta- 
^^  tute  in  fuch  cafe  made  and  provided,  by  an  indenture  then 
**  and  there  duly  made,  and  bearing  date  the  fame  day  and  year 
^  latt  aforefaid,  between  the  faid  MUhaol  Dodfon^  Edward  FintB 
^  Uationf  and  Robirt  Comynj  of  the  one  part,  and  R§ben  Mini* 
^^  ham^  of  fFallbrooi^  London^  mcrchznU  GiorgoMatJb  of  Broods 
^^  Street f  Londony  fllk- broker,  and  the  faid  Goorgo  Tlcimr  Hardy 
*'  of  the  other  part,  then  and  there  duly  bargained,  difpofed, 
*'  affigned,  and  fet  over,  amongft  other  things,  the  faid  indontwro 
^  ofleafe  in  the  faid  declaration  mentionedy  and  all  the  eftate  onditH 
^*  terejl  of  the  faid  Pefer  JameSy  ofy  in,  and  to  thefamiy  and  §fy  f% 
^  and  to  the  fretnifei  thereby  demifedy  to  the  faid  Robert  M§ndham% 
*•  George  Marjhy  and  George  Tickner  Hardy ^  (the  faid  Robert  Mend* 
'*  hanty  George  Marjh^  and  George  Tickner  Hardyy  before  the  faid 
**  allignment  fo  made  to  them  as  aforefaid,  having  been  duly  chdea 
^^  ailignees  of  the  debts,  credits,  goods  and  chattels,  eftate  and 
**  efFtf<as  of  the  faid  Peter  James  the  bankrupt,  according  to  the 
^^  form  of  the  fiatutes  in  fuch  cafe  made  and  provided,)  to  hold  to 
•*  them  the  faid  Robert  Mendhanty  George Marjb,  and  George  TUkner 
"  //Afid^,  their  ex  *utors,  adminiflrators,and  afligns,  from  tbence^ 
"  forth  yir  the  refidue  of  the  faid  demifed  term  then  to  come  and 
^  unexpired'y  by  virtue  of  which  faid  ajjignment^  all  the  eftatOy  inierefiy 
•*  and  term  of  years  then  to  come  and  unexpired^  propertyy  cMnoy  and 
*•  demandyof  the  faid  Peter  JameSy  of  and  in  thtfaid  indenture  of  kafe^ 
"  and  of  and  in  the  premifes  thereby  demifedy  then  and  there  Jr- 
*^  camcy  and  was  vefted  in  the  faid  Robert  Mendhamy  George  MmrJ^ 
•^  and  Gecrge  TJckner  Hardyy  as  fuck  aj/igneesy  and  the  futne  from 

"  thence 
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**  tlenci  hitherto  hath  betn^  and  Jlill  is  Vifled  in  them   tbi  Jati     X790* 
**  Robert  Aiendham,  George  Marjhy  and  George  Tickmr  Hardy  ^ 

*•  (the  faid  commiffion  ftill  remaining  in  full  force  and  effed,  in  *^'"* 
**  no  ways  fiiperfeded,  cancelled,  or  fet  afide,)  and  the  faid  Avriois. 
•*  Robert  Mendham^  George  Marjhy  and  Gsorge  Tickner  Hardy^ 
**  then  and  there,  to  wit,  on  the  fame  day  and  year  laft  aforefaid, 
^^  zt  London  aforefaid,  became^  and  vf ere  for  a  long  time^  to  wit f 
•*  from  thence  hitherto  have  been  fojfejfed  of  and  in  the  faid  demifed 
**  premifesj  with  the  appurttnances^  and  this  the  faid  Peter  Jame^ 
•*  is  ready  to  verify,**  ^e. 

To  this  plea  there  wa$  a  general  demurrer,  and' iffue  joined  on 
thetwofirft. 

The  demurrer  was  argued  in  Eafier  term  laft  by  Bond^  Scijt. 
for  the  plarntiflF,  and  Le  Blanc,  Serjt.  for  the  defendant;  and  in 
this  term  by  Adair,  Serjt.  for  the  plaintiff,  and  Lawrence,  Serjt* 
for  the  defendant.  The  following  was  the  fubflance  of  the 
argtiments  on  the  part  of  the  plaintiff: 

The  niatter  difclofed  in  the  third  plea  a£Fords  no  anfwer  to 
the  demand  of  the  plaintiff,  becaufe  the  covenant  on  which  tha 
adion  is  brought  being  expref$,'perfonally  bound  the  defend* 
ant,  and  was  not  done  away  by  the  affignment  under  the  com- 
miffion  of  bankrupt.  In  leafes  there  are  two  (brts  of  covenants^ 
by  which  tenants  are  liable  either  to  an  adion  of  debt  or  cove- 
nant ;  namely,  exprefs  and  implied  covenants*  In  the  latter, 
the  leilee  is  liable  to  either  fpecies  of  adion,  unlefs  there  has 
been  a  complete  affignment  with  the  aflent  of  the  leffor^  for  by 
fucb  an  affignment,  the  right  of  aAioQ  of  the  leflbr  is  cer- 
tainly divefted.  Walier^s  cafe,  3  Co.  22.  a.  where  the  leflee, 
having  affigned  his  term  without  the  aflent  of  the  lefTor,  was 
flill  holden  to  be  fubjedi  to  debt  for  the  rent  in  arrear.  So  in 
Wadham  v.  Marlow  {a)'.   Lord  Mansfield  fays  that  the  tenant 

(hall 

{a)  IVadham  v.  Marhv)^  B.  R.  Mich,  15  Geo.  3.  {b)  This  wai  an  lAion  of  debt 
lor  rent  due  on  a  leafe  which  was  expired.  The  defendant  pleaded :  i.  ^m  eJkfaStmu 
%,  As  to  18  /.  51.  one  quarter'!  rent,  that  be  became  a  bankrupt^  and  that  the  faid  fum 
of  iS  /•  5  s.  was  due  Ufore  his  bitnkruptcy.  3.  As  to  the  refidue  of  the  fam  demanded, 
thit  it  became  due  after  the  binlcruptcy.  On  the  firft  plea  iflTue  was  joined.  Oo  the 
fecind  the  plaintiff  remitted  the  iS/.  51.  and  demurred  generally  to  the  third, 

\t  mas  argued  in  fupportof  the  demurrer,  that  where  there  is  an  affignment  by  thft 
original  leflee,  if  the  leflur  accepts  rent  of  the  a(!7gnee,  the  Icilee  ia  thereby  difcharged. 
It  being  an  acceptance  of  the  aflignee  as  tenant.  The  leflbr  may  either  refort  to  the 
Jeflce  on  the  privity  of  contract,  or  the  aflignee  on  the  privity  of  eftate.  But  having 
made  his  election  agaiaft  whom  to  proceed,  he  is  bound  by  it.  Walktr'%  caie,  ^  d.  as. 
Di*u£rntx  V.  SarJdw,  2  Saiut,   181.    The  cafe  of  Qogkill  Y«  Fretiove,    3  Mod,  3a5« 

{h)  C^kii  Banltrupt  Laws,  laft  edit.  51?. 

F/3  goes 
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1790.     (hill  not  by  his  own  a6t  deftroy  the  tenancy  without  the  eon* 
currenct  of  the  landlord.     As  the  law  is  thus  ^with  regard  to 

the 
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^s  farther,  at  there  it  it  fn'i,  that  privity  of  contnif^  with  the  CeftaCor  it  not  4i(. 
«  charged  by  his  deith.  In  dntrtl  v.,  Graham ,  Barnei,  69.  the  court  interpofcd  oa 
behatf  of  the  liberty  of  the  perfon.  That  h  tike  the  cafe  of  a  cenificated  bankrufl 
iuviog  by  a  fubfequent  promife  made  himfelf  lUb'e  to  a  debt  coatradcd  bcfoce  hh 
.^ankroptcyy  whert  the  court  have  permitted  a  common  appearance. 

At  to  the  general  queiHon,  Whether  the  plaintiff  cm  recqy.T  ootwirhftandto^  tbf 
•iBgoineiit  ?  the  bankrupt  may  indeed  fay,  that  he  hat  parted  with  his  whole  lAtcfeilt 
aod  that  it  it  hard  he  /hvuld  be  called  to  account  on  a  contract  previoofly  CDade.  Bat 
\f  there  be  any  hardibip  it  is  for  the  legiflature  to  ioterpofe.  Bankruptcy  anies  from 
the  ad  of  the  bankrupt  himfelf,  he  therefore  is  liable  as  much  a<^  any  other  leilce.  The' 
certilicate  can  difcharjje  from  no  debt  but  what  is  due  befire  the  bankruptcy,  lo  Aflat 
ir.  yarns,  C.  B,  t%  Geo.  3.  which  wu  an  adion  of  cofenaot,  the  defendant  ple*4cd 
l^t  difchar^e  under  an  infolvent  aO,  aod  on  demuner  judgo^ent  was  given  f  >r  tha 
plaintiff.  It  was  there  (4U,  that  a  bankrupt  is  liable  for  covenants  nude  before  bit 
baoKruptcy  $  aod  there  feeais  to  be  no  reafon  why  he  (hould  not  alfo  be  liable  for  a  debt 
accroifig  in  confequence  of  a  covenant  xoaJe  before  it. 

Jor  the  defendant  it  was  contended,  that  debt  waa  only  brought  on  the  raUmdum  of 
tbelrafe,  Plctvd.  J%%>  Co,  List,  142,  a,  %  Slack.  Cm.  41.  It  it  payable  ovf  of  tht 
land  not  on  Kc^unt  of  the  land.  The  nnomeot  the  lefTfe  partt  vrith  the  poflcffioa  the 
aQioa  can  no  longer  be  maintained.  Notice  to  the  leflbr  of  the  aHSgoment  by  the  Icf* 
lee  it  fufBcient  to  difcharge  htm.  Thcic  is  a  great  diflPerence  between  ^veaaot  and  M< 
«n  the  rM^eiK/Mi }  the  worda  «  yielding  an4  Paying*'  create  a  covenant  to  pay,  but 
•oly  on  condition  that  ti|e  IclTee  ihall  enjoy.  It  does  net  hold  tfter  eviO^on  or  lofs  of 
pofledion.  But  aAer  lo(^  of  poHeflion  the  party  is  ftill  liable  on  an  expreft  oovcaaat 
J  SU.  447.  J  Brownl,  40.  Rent  arifes  on  a  contra^  executory*  Soppufe  the  hank* 
lapt  had  entered  ipto  a  contraA  to  deliver  goods  at  a  future  day  -,  hit  a(l:gnees  icifiit 
have  affirmed  or  difafhrmed  tU  (vntrad.  AU  his  perfonal  engagements  pais  to  tbcin. 
If  the  term  btf  of  greater  value  than  the  rent,  it  (hall  be  prefumed  that  the  alCgDeea 
luive  accepted  it,  and  the  lelfee  fhill  be  exonerated.  The  privity  of  contra^  it  dc* 
ilfoyid  by  the  affignment.  When  the  lefiee  it  deprived  or  the  land  wiiboat  rcinedy  ov^ 
he  ceafes  to  be  liable  for  the  rent.  So  it  it  on  eviOion,  entry,  and  eapulfion*  fltwd, 
71.  My,  75.  So  if  deprived  by  the  aA  of  God.  i  Rtll.  Air.  ^36.  Bat  here  the 
defendant  is  deprived  by  the  aft  of  law.  7  f^n.  Abr,  84.  j  Atk.  67.  A  comniffioB 
Pf  bankruptcy  is  an  exccuiion  in  the  firft  inftancc,  not  an  a6t  of  the  party.  Burr.  0439, 
Mayor  V,  k/iwaril.     There  is  a  difference  between  an  hi fol vent  perfon  an4  •  binl^rupt- 

Lord  Maksfield:  Two  points  were  argued  fcr  the  plaintiffs,  ifr.  If  there  bad 
been  no  bankiuptcy,  but  the  Irll'ee  had  merely  aligned  to  another,  he  would  ftill  tema-a 
liable  in  debt,  till  the  Ic.Mor  had  aflcnred  to  the  tflignment.  ad.  Binkraptcy  being  aa 
•€t  done  by  th^bankiupt  himrdf,  he  (ball  remain  liable  like  any  other  leiK:e.  At  to  the 
$t(^  polpf,  it  is  not  nece(r4ry  that  l^iere  (hpuld  be  an  a£lual  acceptance  of  rent  by  the 
lefTor  in  order  10  difcharge  the  leflee  from  the  afiion  of  debt  or  the  reddtnium  \  hut  any 
Jl^ent  b  fufficient.  '( he  aflion  on  the  reddtndum  is  founded,  not  merely  on  the  terati 
•f  the  demife,  hut  on  the  enjoyment  of  the  tenant.  In  H^arrtu  v.  Cw/tf.  %  Lord 
ftajm,  1 500.  it  was  agreed  that  <»  levied  by  diflrcfs  and/f  mldtbtr  i^a%  a  good  plea  to 
iebt  for  rent  on  an  indenture.  WJiat  (halj  be  deemed  an  enjoyment  by  the  itenant  hach 
heen  much  agitaud  as  a  queftioa  of  law  ;*but  he  cannot  deftroy  the  tenancy  withotst  the 
aflent  of  the  l^flbr.  On  ochalf  <tf  the  defendant  it  was  irgued,  thist  notice  to  ^e  UKar 
\%  a  fuffic.eol  difcharge  of  the  IcCTee.  But  10  the  cafes  in  Browwl,  &  Cr$.  Joe,  theit 
^as  an  expref»  acf^ptancr,  and  inSiJer/it,  though  the  cafe  it  ibort  and  cMifufed,  itmoft 
be  fo onderAood.  In  I  Haurd,  xSi.  it  is  faid  he  may  fue  either  a(rignee  or  leflee.  la 
|bc  pieieiit  caic  th^  ii  q^t|icr  accrpt^cc  of  reat  mot  aOco^ }  and  if  \h^  vrcft  oo^e^ 
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ttieaflion  of  debt  on  an  implied  cbvenanr,  fo  alfo  it  is  with  1790. 
refpedl  to  the  a£lion  of  covenant  on  an'jmplkd  covenant,  in 
which  the  general  rule  is,  that  without  the  aflent  of  the  leflbr, 
the  leffee  (hall  not  difcharge  himfelf  from  his  covenant  by  ao^  Autioi. 
affignmcnt  of  the  term. 

Thus  the  law  Aands  as  to  implied  covenants.  But  with  regard 
to  an  exprefs  covenant,  though  it  be  true  that  no  action  of  debt 
will  lie  on  it  againft  the  leflce  after  an  aifignment,  where  the 
Ic/Ibr  haa  by  a  direii  aQ.  (fuch  as  the  acceptance  of  rent  from 
the  a/fignee)  confirmed  the  affignmenr,  Cro.  Jac.  334*,  yet  it  it 
equally  true,  that  on  an  exprefs  covenant,  an  adion  of  covenant 
will  lie  for.ihe  lelTor  againil  the  leflee,  notwithflanding  bis 
acceptance  of  rent  from  the  aflignee.  i  Sid.  40a*  Cro*  Jac. 
309.  Cr^.  Car.  1 88.  580.  Caf.  Ump.  Hardwckt^  343. ;  and  i& 
Cro,  Jac,  522*  I  SU.  447.,  the  diftinflion  between  exprefs  and 
implied  covenants  is  taken  ;  that  in  an  exprefs  covenant,  though  * 
the  lefTor  accept  rent  from  the  afSgnee,  yet  he  may  have  aa 
a£)ion  of  covenant  againft.the  leflee,  but  not  in  cafe  of  an  implied 
covenant,  which,  it  is  faid,  is  cancelled  by  the  aiSgnment 

The  queftion  then  is.  Whether  in  the  prefeat  cafe,  the  leafe 
and  all  the  bankrupt's  intereft  being  veiled  in  the  affignees  under 
che  commifBon,  he  is  difcharged  from  an  exprefs  covenant? 
Now  the  contrary  appears  from  Thnrjby  ^.  Plants  1  Saund^  237. 
The  a0ignees  of  a  bankrupt  are  like  any  other  aflignees  of  a  leafe. 
The  afljgnment  uiider  the  commif&on  is  no  more  than  any  other 
alBgnment  with  the  aflent  of  the  leflbr,  every  one  having  virtually 
given  his  afTent  to  an  a<3  of  parliament,  ff^adham  v.  MarUw. 
A  bankrupt  though  divefled  of  his  property  is  fiill  liable  on  his 
exprefs  covenants* 

fe«t  notice,  we  are  all  of  Oflnion,  that  the  It  (Tee  would  Jbe  liable  to  the'adioo*  This 
brings  me  to  the  fecood  point,  on  which  there  are  only  two  cafes ;  for  that  of  Albert  v, 
James  does  not  apply.  Thofe  cafei  are.  Mayors.  Stevmrd^  and  Cantreln,  Graham* 
TIm  firft  was  determined  on  the  ground  that  the  covenant  was  collateral;  but  there  it 
a  ftiong  though  obiter  Jiclum  of  Tates,  J.  that  it  would  be  hard  to  leave  the  leflTee  liable  / 
to  the  covenants,  when  the  a^  of  law  had  divefled  him  of  the  emoloroents  and  refted 
tiiem  in  his  tredisort.  In  Cantrei  v.  Graham,  the  court  made  a  diieA  determination  OA 
the  point*  Wc  have  a  fuller  note  of  it  than  there  is  in  Barnes,  The  counfd  Oud  it  wtt 
merely  an  effort  made  to  relieve  the  defendant  on  account  of  the  hardOiip  of  the  cafe. 
Bai.the  court  would  not  have  difcharged  hiro-unlcfs  they  had  been  fatisfied  that  the  adion 
was  not  founded.  This  cafe  is  precll'ely  in  point,  and  we  agree  with  the  determination. 
Ihe  bjnk(apc*f  eftateis  veiled  in  the  aiTigneet  by  aft  of  parliament  Every  man*| 
alleat  (hall  be  prefumed  lo  an  aft  of  pvuliamenr.  It  was  agreed,  that  if  a  man  be 
divefled  by  aft  of  law  withont  his  own  default,  he  it  difcharged.  7  his  is  as  tirong, 
becaufc,  tboagh  it  was  bis  own  aft  originally  on  which  the  affignoient  was  founded,  yeC 
t^  imznediate  fffe^  ^ loduqed  is  by  the  aft  of  parliament  i  et  m  jure^  non  remote  Jed 
proximj  Jpeildntur, 

Judgaocnt  for  the  defendant. 

F  f  4^  The 
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1790.         The  proteSion  from  debts  which  is  given  to  bankrupts,  it 
■  on  condition  of  a  complete  obedience  to  the  regnlati 00s  of  tbt 

Mills  feyeral  a£Js  paflcd  on  the  fubje£l.  It  is  therefore  material  to  coo- 
AvRioL*  fider  what  thofe  regulations  are*  By  13  Elht.  i.  7.  Bank- 
rupts were  only  difcharged  to  the  extent  of  the- fum  a&ualljf 
paid  ;  and  thus  the  law  remained  till  the  paffing  of  4  Amu^ 
c.  17.,  by  which  a  bankrupt  furrendering;  and  cooformiog  with 
the  terms  prefcribed,  was  difcharged  from  all  debts  due'  at  the 
time  he  became  a  bankrupt ;  the  reafons  of  which  provifioni  are 
ftated  by  Lord  HardwUke^  i  Atk>  256.  To  make  the  remedy 
complete,  the  ftat.  5  Geo.  2.  €.  30.  /  7.  gives  the  defence  of  a 
general  plea  of  bankruptcy,  and  allows  the  certificate  to  be' 
evidence  in  fupport  of  it.  But  the  bankrupt  is  not  difcharged 
by  thefe  ftatutes  from  contingent  debts,  Tully  v.  Sparkei^  Lord 
Raym,  154.6-  nor  from  uncertain  damages,  nor  from  debts  ac« 
cruing  after  the  zQ,  of  bankruptcy,  though  arifing  on  a  cauie 
preceding  it.  The  certificate  is  not  a  bar  to  an  afiion,  founded 
on  an  exprefs  collateral  covenant,  which  does  ndt  run  with  the 
lard.  Mayor  v.  Steward^  4  Burr.  2439.  In  that  cafe  the  bank-' 
rupt  was  holden  liable  on  kn  exprefs  covenant,  and  if  he  be  fo 
on  one  fort  of  exprefs  covenant,  why  not  on  another  ?  The 
reafon  why  in  general  the  creditors  of  a  bankrupt  are  barred 
by  the  certificate  is,  that  they  may  prove  their  debts  under  the 
c'ommiflion.  But  where  the  creditor  cannot  come  in  under  the 
commifiion,  there  the  certificate  is  not  a  bar  ;  and  in  the  pre- 
fent  cafe  no  debt  could  be  proved  under  the  commiffion.  The 
defence  here  fet  up  is  founded  on  a  mtx^  obiter  di^um  of  Tates^  J • 
in  Alayor  v.  Steward^  where  he  fays,  that  <^  as  the  afis  diveSs 
**  the  bankrupt  of  his  whole  eftate,  and  renders  him  abfolutely 
<^  incapable  of  performing  the  covenant,  it  would  be  a  hardfliip 
^^  upon  him,  if  he  fhould  remain  flill  liable  to  it,  when  he  is 
<^  difabled  by  the  a£^  of  parliament  from  performing  it.*'  But 
whether  there  would  be  a  haribip  or  not,  was  a  matter  for  the 
confideration  of  the  legiflature.  In  faA  the  hard(hip  would 
not  be  greater  than  in  fuing  a  felon  after  attainder  and  forfeiture 
of  his  lands ;  yet  a  felon  in  fuch  a  fituation  is  liable  to  an  ac« 
tion.  Bannijier  v.  Truffil^  Cro.  EUz.  5 1 6.  N^y^  I  •  Owit^  69t 
But  in  truth  the  bardfliip  would  be  greater  on  landlords,  if  the 
tenant  becoming  a  bankrupt  were  difcharged  from  his  exprefs 
covenants.  They  would  be  liable  to  fraud,*  and  might  be  de- 
prived of  their  rentt  The  aflignees  of  the  bankrupt  might 
ifligQ  the  kafe  to  Ui  iafolvcnt  perfon,  as  in  Stra.  1221*  wh^re 
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tbc  former  iffignee  of  a  term  made  a  farther  aflignment  to  a  prt*  1790* 
foner  in  the  /%//,  an<l  by  fuch  aflignment  was  difcharged  from 
debt  for  rent  by  the  original  lefibr,  it  being  holden  that  an 
affignee  of  a  term  was  no  longer  liable  than  while  the  privity  of  Avaio^. 
eftate  continued,  and  he  occupied  the  premifes  $  which  doSrine 
atfo  agrees  with  Jf^alhr^s  cafe.  By  affignment  therefore  the 
landlord  may  be  left  without  remedy  unlefs  he  (hould  refort  to 
the  antiquated  procefs  of  ceffavti^  or  to  the  affiftance  of  two 
juftices  under  ftat.  11  Geo.  2.  c.  19.  /  i6.  Although  an  adion 
of  debt  on  the  reddendum  of  a  leafe  is  barred  by  a  bankrupt's  cer« 
cificatc,  according  to  the  caf6  of  K^adham  v.  Marlow^  and  although 
an  ftSion  of  covenant  on  an  implied  covenant  is  alfo  barred  by 
an  alignment,  yet  it  does  not  follow  that  an  adion  of  covenant 
on  an  exprefs  covenant  is  lilcewife  barred.  Though  the  party. 
be  exonerated  in  debt,  he  is  not  neceflarily  fo  in  covenant.  Debt 
lies  on  the  reddendum^  becaufe  a  rent  ifTues  out  of  the  land,  Plowd. 
13a. ;  C$.  Lift.  142.  a.  It  is  payable  out  of  the  land,  and  when 
the  pofieffion  of  the  land  is  parted  with,  the  rent,  and  the  a£lion 
of  debt  for  the  recovery  of  it,  .are  gone.  But  an  exprefs  cove- 
nant is  afolemn  engagem^t  from  one  man  to  another ;  it  neither 
fffues  out  of  land,  nor  is  done  away,  by  the  lofs  of  poflcffiog.  In 
J  Salk.  82.  it  is  faid,  that  the  adion  of  debt  is  founded  on  privity 
of  eftate,  but  covenant  on  privity  of  contrad,  which  feems  to  be 
admitted.  7  Fin.  Abr.  330.  In  the  cafe  of  Cotter  ell  v.  Hooke^ 
DougL  97.  on  covenant  for  non-payment  of  an  annuity,  it  ap- 
peared on  oyer,  that  there  was  a  bond  conditioned  for  payment 
of  the  annuity,  befides  the  deed  of  covenant ;  it  was  pleaded  that 
both  were  ^iven  for  the  fame  purpofe,  that  the  bond  was  avoided, 
and  the  defendant  difcharged  under  an  infolvent  ad.  But  the 
court  held,  Uu>ugh  the  bond  were  forfeited  before  the  difcharge, 
yet  the  defendant  might  be  fued  afterwards  on  the  covenant.  To 
the  fame  point  is  Hornby  v.  Houlditch,  And.  40*  the  judgment  of 
tiord  Hardwicke  in  which  cafe  is  more  fully  ftated  in  i  Term 
Rep:  B.  R.  93.,  which  is  diredly  in  point  to  (hew,  that  an  affign-  . 
ment  by  an  zSt  of  parliament  does  not  difcharge  a  party  from  an 
rxprefs  covenant.  So  alfo  in  Aylet  v.  James  (tf),  which  was  an 
liQion  of  covenant,  the  defendant  pleaded  his  difcharge  under  an 
infolvent  ad,  to  which  there  was  a  demurrer,  and  judgment  for 
the  plaintiff,  the  court  faying,  that  a  bankrupt  was  liable  on  an 
capprefs  coYcnant  naade  before  the  bankruptcy^    The  cafe  of  an 
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1790.      eviAion  is  totally  different,  fincc  in  that  care  no  rent  ii  iotf 
•   whether  the  evidion  be  by  the  leflbr  himfelf,  or  a  perfon  having 
^^^y      a  fuperior  title. 

AuBioL.        The  following  were  the  arguments  for  the  derendant :    AdmiN 
ting  the  authority  of  the  cafes  cited  on  the  other  fide,  which  (hew 
that  where  there  is  a  voluntary  affignment  by  a  leflee, Tuch  affign- 
ment  does  not  excufe  him  from  an  exprefs  covenant ;   admitting 
alfo  that  the  acceptance  of  rent  by  the  leflbr  from  the  affigner, 
would  not  difcharge  the  leflee  from  an  exprefs  covenant ;  yet  there 
is  a  clear  difiin£lion  to  be  made  between  an  aflignment  by  virtue 
of  the  bankrupt  laws,  and  a  voluntary  affignment  by  the  lefl^«    By*, 
the  former,  the  bankrupt  is  divefted  by  tiSt  of  law  of  all  the  pro- 
perty, out  of  which,  and  in  refped  of  which  the  covenant  wat 
made.     A  covenant  for  payment  of  rent  runs  with  the   land; 
when  therefore  the  tenant  is  evided  by  a  fuperior  title,  he  is  re- 
leafed  from  his  covenant.     When  he  is  prevented  from  enjoying 
the  land  in  refpcA  of  which  he  entered  into  the  covenant^  be  is 
no  longer  liable  on  the  covenant.    Rent  is  defined  to  be  a  certain 
profit  ifTuing  yearly  out  of  lands  and  tenements  corporeal.    PJiwd. 
71.     2  Blac.  Com.  41* ;  when  tberefofe  the  land  is  gone  there  is 
an  end#of  the  profits ;  and  it  is  on  account  of  the  profits  that 
covenants  of  this  kind  are  made.    VV  hen  the  confideration  is  gone 
the  rent  fails,    i  Roll.  Abr.  454.  fl  8.     Where  the  Icffee  makes  a 
voluntary  aiTignment  of  his  term,  he  has  it  in  his  power  to  make 
what  ftipulations  he  pleafes  with  the   afBgneej  he  may  receive  a 
confideration,  may  covenant  for  rent,  for  indemnity,  and  the  like. 
But  in  cafe  of  bankruptcy,  the  bankrupt  can  make  no  ftipulatiop, 
nor  receive  himfelf  any  valuable  confideration.     There  is  no 
analogy  therefore  between  the  affignment  under  a  commiffion  of 
bankrupt  and  a  voluntary  affignment  by  the  lefTee  j^mfelf.     But 
it  is  admitted  t>n  the  other  fide,  that  a  voluntary  amgnmentwill 
bar  a  covenant  ar ifing  from  the  words  **  yielding  and  paying,"  kic* 
which  it  is  faid  is  only  an  implied  covenant  j  but  in  5//^,  387* 
(fj*  406.  thofe  words  were  hulden  to  make  an  exprefs  covenant* 
As  to  the  hardlbip  which  is  fuppofed  to  be  brought  upon  the 
landlord,  he  may  re-enter  on  non-payment  of  lent,  may  difiraio, 
and  refort  to  the  land  itfelf  for  fatisfadion.     B^iC  the  leflee,  if  be 
be  cvi£lcd,  can  have  no  fuch  remedy  :  he  might  there/ore  fuflcr 
a  greater  hardihip.     In  cafe  of  a  lawful  evidion  the  leflee  is 
difcharged  from  bis  covenants  ;    and  where  he  is  divefted  of 
his  property  by  an  aft  of  parliament,  it  operates  as  an  eviSion, 
%nd  be  ought  in  juftice  to  be  equally  difcharged.    Though  the 
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a£l  of  bankruptcy  was  joriginally  his  own  aA,  yet  the  fiatute  is      1 790. 
an  aA  of  law»  and  according  to  Lord  Mansfield's  dod^rine  in.  1  m 

Wadhamy.Marlmu^  injure^  nm  remota  fed  proxima  fpiSlantur*  Mills 
The  cafe  of  Mayor  v.  Steward  is  clearly  in  favour  of  the  defend^  Avrioi^ 
ant,  to  fhew  the  analogy  between  an  evi£Uon  of  the  tenant  by  the 
landlord,  and  an  evt6!ion  under  an  a£k  of  parliament :  there  alfo 
the  dift{n£lion  is  taken  between  collateral  covenants^  and  thofe 
ivhich  run  with  the  land.  As  to  Bannifter  v.  TrMffil^  there  was  no 
queftion  in  that  cafe  of  rent  referved  on  ademifc,  and  the  parti* 
i:ular  enjeyment  of  certain  land ;  the  point  was.  Whether  an 
attainted  perfbn  was  freed'generally  from  all  his  debts  ?  which  the 
court  very  properly  held  he  was  not*  In  JFadham  v.  Marlauh 
Lord  Mav^field  fays  *^  there  is  a  (Irong  though  Mitr  di£lym  of 
*^  TateSy  J.  that  it  would  be  hard  to  leave  the  leflee  liable  to  the 
*^  covenants,  when  the  z&.  of  law  has  divefted  him  of  the  cmolu- 
<'  ments  and  vefted  them  in  his  creditors  ;''  and  his  lordfbip  alfo 
fays,  that  *«  in  Cantrel  v.  Graham  the  court  would  not  have  dif- 
*<  charged  the  defendant,  unlefs  they  had  been  fatisfied  that  the 
*<  adioti  was  not  founded.'*  (n  Ludford  v.  Barber^  though  the 
point  was  not  dire£lly  decided,  yet  the  opinion  of  the  court  feems 
to  be  plainly  intimated,  that  if  it  had  been  a  quefiion  like  the 
prefenr,  the  rule  laid  down  in  Wadham  v.  Mar  low  would  have 
guided  their  determination.  As  to  Hornby  v.  Houldiub^  there 
was  no  bankruptcy  in  that  cafe,  but  a  SoutlhSea  dired^or  was  for 
'  his  mifcondud  deprived  of  his  property  by  a  bill  in  the  nature  of 
pains  and  penalties ;  there  was  no  a£t  of  law  operating  for  the 
benefit  of  an  unfortunate  tradefman  ;  befides,  there  was  a  large 
fum  referved  for  the  maintenance  of  the  perfon  who  was  the 
object  of  the  punishment  i  that  cafe  therefore  cannot  be  applied  ' 

to  thf  prefent.  Here  the  lefTor  himfrlf  has  taken  away  the  obli* 
gation  to  pay  the  rent,  by  taking  away  the  land  which  was  the 
confideration  of  the  covenant;  fince  it  was  aiSgned  by  virtue  of 
an  a£t  of  parliament,  to  which,  according  to  Wadham  v.  Marlow^ 
the  leflbr  was  himfelf  a  party. 

Lord  LoyoHBOROUGH. — There  is  no  degree  of  doubt  but 
that  the  law  is  «flabli(bed,  that  an  adion  of  covenant  may  be 
brought  on  a  covenant  to  pay  rent,  though  the  leflee  be  not  in 
pofleffion  of  the  land,  and  after  acceptance  of  rent  from  the 
affignee  by  the  leffor.  This  is  by  privity  of  contraft  ;  but  the 
diftin^tlon  is  clear  between  debt  and  covenant.  Then  whea 
the  term  is  taken  under  the  a(fignm\it  of  commifSoners  of  bank* 
fupt,  the  queftion  is,  Whether  it  i?  not  by  the  aft  of  the  bank* 
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1790.     rupt  himfelf  ?   It  it  taken  from  him  becaufe  he  hat  codtrafied 

■  debts,  and  inftead  of  any  finglc  creditor  fuing  out  a  fitri  foam 

*^'"*     the  common  law  execution,  there  being  many  creditors  they 

AvmoL.    join  in  taking  oat  a  commiffion  of  bankruptcy,  which  is  in  the 

nature  of  a  ftatute  execution.     By  this  the  property  is  Tcfted 

in  the  aflignees,  but  not  fo  abfdutely  as  in  the  vendee  by  a  fide 

under  z  fieri  facias  made  by  the  IherifF;  becaufe  if  the  eflSeAs 

were  fufficient  without  it,  the  term  would  remain  to  the  leflce. 

Covenant  then  may  well  be  brought  againft  him.     Though  he 

is  out  of  pofieffion,  yet  be  is  placed  in  that  fituation  by  his  own 

z&.     I  am  therefore  of  opinion  that  the  demurrer  ought  to  be 

over-ruled. 

Gould,  J.  of  the  fame  opinion* 

Heath,  J.  of  the  fame  opinion. 

Wilson,  J. — The  plea  of  the  defendant  is  not  Aipported  by 
any  adjudged  cafe.     It  has  never  yet  been  decided  that  an  afiioa 
of  covenant  would  not  lie  upon  a  covenant  by  a  leflee  which 
runs   with  the  land,  and  which  was  entered  into  before,  bet 
broken  after  the  bankruptcy  of  the  covenantor.     1  entertained 
no  doubt  on  this  queftioo  except  what  arofe  from  the  hints 
thrown  out  by  fome  of  the  judges  of  the  court  of  King's  Bench 
whenever  the  queftion  has  come  before  them,  on  account  of  the 
diflum  of  Mr.  Jufticc  Yates^  \n  Mayor  v.  Sttwart^  that  as  the 
bankrupt  is  divefled  of  his  whole  eftate,  and  rendered  incapabk 
of  performing  the  covenants,  it  would  be  a  hardship  upon  him 
if  he  fhould  ftiil  remain  liable  to  it,  when  he  is  difabled  by  the 
a£l  of  parliament  from  performing  it.     But  this  opinion  was 
clearly  extra-judicial,  for  under  the  circumftances  of  that  cafe^ 
the  court  held  the  plea  to  be  bad.    In  JVadbam  v.  Markw^ 
Lord    Mansfield  fpoke  of  the  opinion  of  Mr.  Jufiice  Tata  as 
deferving  great  weight  though  it  was  extra-judicial.     But  in  that 
cafe  it  was  not  dated  that  the  plaintiff  had  accepted  rent  from 
the  affignce  as  his  tenant,  and  it  was  contended  that  debt  as 
well  as  covenant  would  lie  againft  the  leflee,  becaufe  the  leflbr 
had  done  no  ad  to  (hew  his  aflent  to  the  alignment.     But  the 
court  decided,  on  the  ground  that  the  plaintiff  had   virtually 
aflented  to  the  aflignment,  every  man*s  aflent  being  implied  to  an 
ad  of  parliament,  and  not  on  the  ground  that  an  adion  of  debt 
would  not  lie.     And  in  Ludford  v.  Barber  the  court  gave  judg* 
ment  for  the  defendant,    becaufe  the  covenant  declared  upon 
had  never  been  entered  in^  by  him  with  the  plaintiff.     Thoi 
the  queftion  Hands  with  refpe£l  to  judicial  dccifions.    The 
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fcveral  ftatutes  relating  to  bankrupts  prior  to  the  4  Anniy  r.  17.  1790. 
left  the  bankrupt  not  only  liable  to  all  contingent  debts,  but  to  ■  ■  ■ 
the  remainder  of  the  debts  which  his  efFe£ls  had  been  uoable  to  *^'^^'  * 
fatisfy.  The  hardfliip  was  the  fame,  for  the  bankrupt  was  Avriol. 
deprived  of  his  all,  and  yet  left  without  any  protedion  againft 
his  creditors.  The  fiatutes  previous  to  that  time,  meant  to  give 
an  execution  for  the  equal  benefit  of  all  the  creditors,  and  if  they 
were  not  fully  fatisiied  by  it,  to  leave  them  for  what  was  un- 
fatisfied,  to  every  remedy  againft  the  bankrupt  which  they  had 
before.  Neither  that  ftatute,  nor  the  now  exifting  ftatutes  upon 
the  fubje£t  extend  to  this  cafe.  The  34  Hen.  8*  c.  4.  {a)  direds 
that  the  Lord  Chanallor  and  other  great  officers  (hall  have  power 
to  fell  and  difpofe  of  the  lands  and  goods  of  bankrupts  in  as  full 
a  manner  as  the  bankrupt  hinoTelf  might  have  done.  Subfequent 
ftatutes  have  empowered  the  affignees  to  make  the  fame  dif-* 
pofltion.  The  intent  of  the  feveral  ftatutes  was,  that  the  zQ,  of 
the  aifignees  fliould  do  no  more  than  the  a£l  of  the  bankrupt 
himfelf.  I  therefore  do  not  fee  how  the  maxim  ^<  In  jure  non 
•*  renuta  fid  prexima  fpe^antur*^  is  applicable.  The  afi  of  par- 
'liament  only  affigns  the  intereft  of  the  bankrupt  in  the  land,  but 
does  not  deftroy  the  privity  of  contrad  between  lelTor  and  leflee. 
An  adion  of  covenant  remains  after  the  eft  ate  is  gone ;  but 
generally  fpeaking,  when  the  fand  is  gone,  the  adion  of  debt  is 
ad(b  gone,  debt  being  maintainable  becaufe  the  land  is  debtor. 
Covenant  is  founded  on  a  privity  collateral  to  the  land.  A 
covenant  of  this  kind  is  mixed ;  it  is  partly  perfonal  and  partly 
dependant  on  the  land  ;  it  binds  both  the  perfon  and  the  land. 
This  brings  the  cafe  within  the  principle  of  M^yor  v.  Steward* 

Judgment  for  the  plaintiff'  [b). 

(«)  Sea.  X.  {h)  [Affirmed  in  K.  B.  fee  4  Term  Ref.  B,  R,  94.] 
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1790.     Roe  on  the  Drmife  of  Ederail  and  others,  alfo  on  the  Demili 
'■  ■   '      of  Anv  Westok,  Widow,  and  alfo  on  the  Demife  of  Maii 

Westoiot,  othcrwife  Mary  Weston  Harper,  Spinfler,  9. 
X^ovfEt  Powell^  and  Davis,  claiming  by  difiiod  Titles. 
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T  TPON  an  cjcament  tried  at  thefummer  aflizes  for  thc-county     I790» 

of  H^arwick  1789,  before  Mr.  Baron  Hotham^  a  vcrdid  wa5  • 

founi  (or  the  leflbrs  of  the  plainpff*,  fubjedi  to  the  opinion  of  the  jZe%\\k, 
court  upon  the  following  cafe  :  -^-  ^ty\(c% 

Jthn  Smith  of  Sberborm  in  the  county  of  TVarwick^  clerk?  Unl^  ^o 
deceafed,  being  feifcd  in  fee  of  the  premifcs  mentioned  in  the  **frufieetm 
declaration,  by  bis  will  of  the  24.th  of  December   1625,  after  cbefrom 
wciting  that  on  the  21ft  day  o^  December  then  laft  he  had  fur-  Jj^^V>*°?* 
rendered  a  copyhold  mefluage  and  cottage  with  the  appurtenances  truftthatche 
fituate  ztKnoule  in  the  faid  county,  then  in  the  occupation  of  profits  Liii 
Robert  Wejhn^  being  of  the  value  of  11/.  per  annum^  into  the  ^«vtfif. 
bands  of  the  lord  of  the  manor  of  Knowle^  by  two  cuftomary  difpofed  of 
tenants  according  to  the  cuftom  there,  to  fuch  ufes  as  were  and  JJ^^^^ 
ihould  be  contained  in  that  his  will,  did  bequeath  and  his  will  f^/etiud 
and  defire  was,  that  the  inheritance  of  the  faid  copyhold  lands  th7rw/o/ 
ftould  be  granted  unto  Rowley  Ward  Efq;  Tboma$  Cowper^  and  'hs  (aid  co. 
John  Savage^  or  to  fuch  two  of  them  as  the  faid  Rowley  Ward  being  n/. 
ihould  think  fit,  and  their  heirs',  and  he  did  as  much  as  in  him  ^n""*"^*, 
was,  grant  and  dired  the  faid  copyholds  to  them  and  their  heirs,  imfravedcr    , 
and  the  rents,  iflues,  and  profits  thereof,  to  the  ufes,  intents,  and  jbaiJcontlnut 
purpofes  thereinafter  expreflcd  ;  (that  is  to  fay,)  from  and  after  ^' "/m^u 
the  deceafe  of  the  faid  John  Smithy  his  will  and  defire  was,  that  ^-  who  w«i 
Sufannab  his  wife  (houid  hold  and  enjoy  the  fame,  and  take  the  l^ef^TJJ!^ 
rents  and  profits  thereof  for  her  life  :  and  that  from  and  after  the  py*\°'^    . 
deceafe  of  him  the  faid  John  and  Sufannah  his  wife,  then  his  will  kiichudrm 
was,  that  the  faid  RowUy  Ward,  Thomas  Cowper^  and  John  Savage^  XHitf^ 
or  fuch  as  (hould  be  new  takers  thereof  as  aforefaid,  and  their  h^^id^^M 
bcirs,  fliould  for  ever  ftand  and  be  feifed  thereof,  and  that  the  firtkor/hm 
rents,  iflues,  and  profit*  thereof,  fliould'  for  ever  afterwards  be  ^^^^f 
employed  and  difpofcd  of  in  the  buying  and  making  up  ten  gowns  timnthefof^ 
yearly,  againft  the  feaft  of  Chriftmasy  for  ten  poor  men  of  the  tht^rmi^^ 
parHh  of  Saint  Mary  in  Warwick^  fuch  as  the  faid  Rowley  Ward  J^j/^  ^^- 
whilft  he  liv?d,and  after  his  death  fuch  as  the  faid  Thomas  Cowper  hi$dcfcend- 

,  antf  were 

over  admitted  on  the  court  rolls.  If  B»  took  a»y  tjiate  it  tvas  an  equitable  iftatetail,  'the  abo?e  words 
being  clearly  fuch  as  would  create  an  eftaic  tail.  But  the  intereft  of  £,  (whatever  it  is)  will  not  pre- 
vent the  truftees  reco?ering  in  ejectment,  though  the  rent  has  been  regularly  paid.  An  equitable 
eftace  tall  of  a  copyhold  cannot  be  barred  by  the  dtv'iCe  along  of  the  tenant  in  tail.  ^.  Whether  it 
would  be  barred  by  a  leife  of  the  equitable  tenant  in  tiii  for  a  long  term,  i.  e.  xooo  years  ?  But  clearly 
where  fuch  leafe  is  attended  with  doubtful  or  fufpicious  circumftances,  it  fliali  not  prevent  the  truftees 
«rho  have  the  legal  edate  from  recovering  in  ejcdlment  againft  theleiTee.  Nor  is  it  an  objection  to  the 
ttile  of  the  truftees,  that  from  the  time  of  the  original  devife  of  yi.  to  a  certain  ferioJ,  the  furmer 
traftees  do  noc  appear  to  have  been  admitted  on  the  rails  of  the  manor,  if  there  have  been  regular 
furrenders  and  admitttnces  for  a  confiderable  length  of  time  {ex.  gra.  for  abovt  40  years)  Jinc*  that 
period  \  for  it  will  be  prefumed^  that  furrenders  and  admitunces  wetf  duly  made  beftrt  that  ^riudf. 
ffptcially  at  the  rent  has  been  paid  during  the  wish  time, 

and 
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1790.     and  John  Savage^  and  others  fucceeding  them  in  the  truft  COQ^ 

*  cerning  the  faid  copyhold  lands  fhould  think  fit ;  and  his  will  waSf 

V.        that  the  herdfman  of  Saint  Mary%  for  the  time  being  fhouU  be 

^'''-  one ;  alfo  his  will  and  defire  waf,  that  the  rtnt  rf tbi fmid c§pfbM 
lands  being  11/.  per  annum  Jhould  never  he  improved  mr  reufed^  but 
Jbeuld  continue  atiiL  per  ann.  and  thai  the  faid  Robert  Wefton  wHm 
was  then  tenant^  and  his  children  and  pofierity  which  fl>ould  fitcued^ 
Jhould  never  be  put  forth  ^  or  from  thefame^  but  always  continui  thi 
pojfejfion  of  the  faid  copyhold  pretnifes^  paying  the  fame  yearly  reot» 
duly  from  time  to  time,  and  to  and  for  the  purpofes  aforedid^ 
and  not  otherwife ;  and  his  mind  and  will  was^  that  all  chief 
rents  and  other  paymentS9  in  refped  of  the  faid  lands,  fhould  be 
from  time  to  time  fatisfied  and  difcharged  out  of  the  rcntSy  ifliieir, 
and  profits  thereof  refpedively ;  and  diredcd  that  there  {houM 
be  from  time  to  time,  two  perfons  truflces  at  lead  e/latedy  and 
interejied  in  fee  of  and  in  his  aforefaid  copyhold  lands,  to  and 
for  the  purpofes  aforefaid,  and  that  after  the  death  of  Rowley 
Ward  Efq;  and  either  Cotvper  or  Savage,  the  bailiiFof  the  town 
of  IVarwiok  for  the  time  being,  fhould  within  one  month 
nominate  another  truftee  of  the  aforefaid  lands,  with  the  furvivor 
of  the  aforefaid  Rowley  IVard^  Thomas  Cowpery  and  John  Savage* 
That  the  faid  John  Smith  died  without  revoking  his  faid  will| 
that  Robert  Wefion  by  virtue  of  the  faid  will,  enjoyed  all  the 
faid  premifes  during  his  life,  and  paid  the  faid  yearly  rent  of 
11/.  unto  the  faid  truftees  named  in  the  faid  will,  and  to  the 
perfons  claiming  under  them  as  truflees  for  the  time  being  ;  and 
after  the  deceafe  of  the  faid  Robert  Wefion,  Thomas  Weflon  his. 
only  child  enjoyed  the  fame  during  his  life,  and  paid  the  faid 
yearly  rent  of  1 1  /.  unto  the  trufiees  named  in  the  faid  will,  and 
to  the  perfons  claiming  under  them  as  truftees  for  the  time  being ; 
and  after  the  deceafe  of  the  faid  Thomas,  Sarah  the  only  daughter 
of  the  faid  Thomas,  who  intermarried  with  Francis  Harper^  and 
he  the  (did  Francis  Harper  in  like  manner,  held  and  enjoyed  the 
fame  during  their  lives,  and  paid  the  faid  yearly  rent  of  1 1  /.  unto 
the  f^id  truflces  named  in  the  faid  will  of  the  faid  John  Smith 
deceafed,  and  the  perfons  claiming  under  them  as  trultecs  for  the ' 
time  being  ;  and  after  the  death  of  the  furvivor  of  them,  the  (aid 
Francis  Harper  and  Sarah  his  wife,  Thomas  Wefion  Harper  their 
only  child  held  and  enjoyed  the  fame  during  his  life,  ;ind  paid  the 
fame  rent  of  1 1  /.  unto  the  faid  truftees  named  in  the  faid  will,  and 
the  perfons  claiming  under  them  as  truf:c;;s  for  the  time  being; 

that 
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rt)ak  fometimc  in  or  about  the  year  1737*  the  fa'd  Thomas  H^i/lin  1790* 
Harper  built  a  fmall  houfe  and  fhop  on  pare  of  the  faid  premifes, 
mnd  duly  made  and  executed  his  will  bearing  date  the  4th  day 
oi  March  ^738,  a«d  did  thereby  will  and  devifc,  and  as  far  as  Lowi. 
in  him  lay,  give  and  drvife  all  nnd  fmgular  the  faid  premifes 
deirifed  by  Smith's  will,  and  all  his  eftate,  right,  title,  and  intereft 
therein  or  thereto,  (except  the  faid  houfe,  fhop,  Wc. )  unto  his  eldefl; 
fon  Th&Hnas  iVeJfon  Harper^  his  heirs  and  affigns  for  ever,  he  and 
they  paying  out  of  the  fame  the  faid  yearly  rent  of  1 1  /.  according 
to  the  will  of  the  faid  Smithy  and  thereby  as  far  as  he  could,  for 
ever  difturtheniag  the  faid  houfe,  fhop,  ^e,  from  the  payment 
bf  the  fame  or  any  part  thereof,  to  the  end  that  that  part  of  the 
.premifes  itiight  be  held  and  enjoyed,  free  from  the  payment  of 
iiny  rent  whatfoeVer ;  and  as  to  the  faid  houfe,  (hop,  (5fr.  being 
then  ih  the  tenure  of  the  fecond  fon  John  JVeJion  Harptr^  he  dc- 
Vifed  the  fame  and  all  his  eftate,  right,  tide,  and  intereft  therein 
and  thereto,  difburthened  as  aforefaid,  unto  his  faid  fon  John 
iVefton  Harper^  his  heirs  and  afligns  for  ever,  he  gave  alfo  feveral 
pecifniary  legacies  to  his  other  children,  and  bequeathed  the  re^ 
fidue  of  his  perfonal  eftate  unto  his  fon  Thomfs  We/Ion  Harpir^ 
and  appointed  him  his  executor :  that  the  faid  iirft  named  Thomas 
fyif/lon  Harper  6\cd  in  the  year  1741,  leaving  iffue  three  fons^ 
vl^.  Thomas  fVeJlon  Harper  his  eldefl  fon,  John  Wefton  Harper  his 
fecond  fon,  and  IVilliam  Wejlon  Harper  bis  youngeft  fon,  and 
without  having  altered  his  will ;  that  upon  the  death  of  the  faid  Tb^ 
Inas  ff^ifton  Harper  the  father,  J^hn  Wefton  Harper  his  fecond  foo, 
entered  upon  fuch  part  of  the  faid  premifes  as  was  devifed  to  him 
by  his  faid  father's  will  as  aforefaid,  and  enjoyed  the  fame  during 
his  life,  and  died  fome  time  in  the  year  17489  leaving  Elizaheib 
his^  widow,  and  two  daughters  Mary  and  EHzaheth^  his  only  ^ 

children  :  that  after  his  death  the  faid  Elizabeth  his  widow  entered 
upon  and  enjoyed  the  premifes  laft. mentioned  during  her  life,  and 
after  her  deceafe  the  faid  Elizabeth  the  daughter  who  intermarried 
with  Thomas  Paries^  entered  upon  and  enjoyed  the  faid  lad  men- 
tioned premifes :  that  by  an  indenture  bearing  date  the  30th  day  of 
December  1777  ;  and  made  between  John  Bracknell  and  Alary  his 
wife,  (wfaich  Mary  was  one  of  the  two  daughters  and  co-heirefTes 
of  the  faid  John  fVefton  Harper  the  devifee  in  1738.)  Thomas 
Parkes  the  younger,  the  eldeft  fon  and  heir  of  the  faid  Thomas 
Partes^  by  Elizabeth  his  wife  late  deceafed,  (who  was  the  other 
daughter  and  co-hcircfs  of  the  faid  John  Wefton  Harper^)  of  the  one 
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1790.    P>rt,  and  Edward  Lodman  of  the  other  pJirt,  iot  barrinc:  all  ejlatts 
*■■  tail  in  the  pfemires  laft  mentioned,  and  for  limiting  the  inheritance 

^°*  thereof  to  the  u^es  thereinafter  exprefled,  ii  was  agreed  that  the 
JLow«.  faid  John  BrackmlU  and  Mary  his  wi'^e,  Thomas  Parkes  the  elder, 
and  Thomas  Parkes  the  younger,  (hould  levy  a  ^ue  fur  conuzana^ 
fcff.  of  all  that  mefluage  or  tenement,  i!fc  ^t.  at  Katbarim  a 
Barn's  Heath  in  the  parifhof  Hampton  in  Arden^  which  premif*^ 
were  thcntoforc  in  the  occupation  of  ihs  faid  John  IVeflon  Harptr^ 
and  fince  of  Elizabeth  IF/Jl on  Harper  his  widow,  and  then  of  the 
faid  Thomas  Parlies  fenior,  and  of  all  other  the  mefluage,  lands, 
tenements,  and  hereditaments  of  them  the  faid  John  Bracknell  zni 
Mary  his  wife,  Thomas  Paries  the  elder,  and  Thztnas  Parkes  the 
younger,  any  or  either  ofthem  in  the  parifli  oi  llan.pton'xn  Jrda 
aforefaid,  tuhlch  were  in  fti^  ihofe  devifed  to  John  IVefton  Harper^ 
by  the  faid  win  of  the  fir  ft  named  Ihomas  IVeJhn  Harper  in  1 7  38, 
and  part  of  the  premifes  devifed  or  mentioned  to  be  devtfed  in  andbj 
the  will  of  the  faid  John  Smithy  and  defer ibed  tc  be  in  the  occttpatiw 
of  the  faid  Robert  Wejion.  The  ufcs  of  which  fine  were  declared  u 
to  one  moiety  of  the  premifes,  to  fuch  ufes  as  they  the  faid  JM» 
Bracknell  ^nd  Mary  his  wife,  (hould  during  their  joint  lives,  by 
any  deed  or  writing  under  their  hands  and  feals  executed  in  the 
prcfcnce  of  two  or  more  witncfles  direfl,  iimir,  and  appoint,  and 
for  want  of  fuch  appointment  to  the  ufe  of  the  faid  John  Bratk- 
mil  and  Mary  his  wife  for  their  ftvt^ral  lives,  with  remainder  to 
the  faid  Mary  in  fee  •  and  as  to  ihc  other  mo'trty  thereof,  to  the 
ufe  of  the  faid  Thomas  Parkes  the  elder,  and  Thimas  Parkes  the 
younger,  in  fee  as  joint-tenant<. 

That  in  Trinity  term,  1 8  Geo.  3.  a  fine  -was  duly  levied  with 
proclamation  in  confcquencc  of  the  laft  mentioned  deed.  That 
by  indenture  of  leafe  and  rcleafe  of  the  j8tb  and  19th  of  Me) 
1778,  between  the  faid  John  Bracknell  ^nd  Aiary  his  wife  of  the 
one  part,  and  the  faid  Thomas  Parkes  the  elder,  and  Thomas  Parka 
the  younger  of  ihe  other  part,  they  the  faid  John  Bracknell  uA 
his  wife,  in  confideration  of  ic/.  \os.  to  them  paid  by  the  r4id 
•  Thomas  Parkes  the  elder,  and  Thcmas  Parkes  the  younger,  did  (10 

purfuance  of  the  laft  abftrafled  indtinture,)  grant,  t2fr.  unto  tbe 
faid  Thomas  Parkes  the  elder,  and  Thomas  Parkes  the  youoger,  an 
undivided  moiety  of  all  the  laft  mentioned  premifes,  to  hold  uatD 
and  to  the  ufe  of  the  faid  TI)omas  Parkes  the  elder,  and  Tbomn 
Parkes  the  younger,  in  fee  as  joint^tenanis.  The  cafe  then  kl 
forth  feveral  conveyances  of  the  undivided  moiety  of  Parkes  tbe 

dder 
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feidcr  and  younger,  to  Davis  the  defendant  in  fee.     It  then  dated     1700. 
.that  the  premifes  devifcd  to  John  Wejlon  H^^rper^  by  his  father  the   ■  ■■ 

fir  ft  mcmioned  Thomas  IVeJlon  Harper  aforefaid,  were  wholly  in  '  ^**' 
the  pari{b  of  Hampton  in  Arden^  but  not  within  the  manor  of  x^owf  • 
KnowUj  and  were  part  of  the  premifes  dcvifed  or  mentioned  to 
be  devifcd,  in  and  by  the  faid  will  of  the  faid  John  Smithy  and 
defcribed  to  be  in  the  occupation  of  the  faid  Robert  Wejlon '^  and 
that  it  did  not  appear  that  they  were  held  of  any  other  manor : 
that  the  defendant  Davis  was  in  poflciTion  of  the  faid  premifes  • 
under  the  faid  conveyances  above  mentioned ;  and  that  he  an4 
thofe  under  whom  he  derived  his  title  to  the  fame  by  virtue 
of  the  will  of  the  faid  iirft  named  Thomas  Wejlon  Harper^  and  the 
conveyances  above  mentioned,  have  quietly  and  u  ft  interruptedly 
enjoyed  the  fame^  witheut  contributing  to  any  part  of  the  faid  ' 
Tent  of  1 1  /.,  and  without  any  entry  or  claim  made  by  theieflbrs 
of  the  plaintiff,  or  any  of  them,  or  any  perfon  or  perfons  lender 
^hom  they  or  any  of  thim,  derive  their,  his,  or  her  title,  JVbfu 
the  year  174I1  until  the  prefent ejedlment  broyght :  \}^^tThomas 
Wejlon  Harper^  the  eldeft  fon  of  the  faid  teftator,  the  fiiid  firfi: 
named  Thomas  Wejlon  Harper^  entered  upon  the  premifes  ia.  the 
.parifh  of  Hampton  in  Arden  aforefaid,  dcvifed  to  him  by  the  faid 
Iirft  named  Thomas  Wejlon  Harper  in  the  year  1741,  which 
were  part  of  the  faid  premifes  devifcd  or  mentioned  to  be 
dcvifed  in  and  by  the  faid  will  of  the  faid  John  Smithy  and 
defcribed  to  be  in  the  occupation  of  the  faid  Robert  Wejlon^  and 
enjoyed  the  fame  during  his  life  and  died  leaving  a  daughter 
Martha  his  only  child,  and  by  his  will  bearing  date  the  loth 
*June  1742,  gave  to  his  faid  daughter  and  only  child  Martha 
lOoL  and  feveral  other  legacies  to  his  wife  and  other  relations  ; 
and  in  cafe  his  perfonal  eftate  (hould  not  be  fufEcient  to  pay 
his  legacies^  he  charged  the  farm,  land,  and  premifes  dcvifed  to 
him  by  the  faid  firft  named  Thomas  Wejlon  Harper  with  the 
payment  thereof ;  and  fubjeft  thereto  he  alfo  gave,  devifcd,  and 
bequeathed  all  and  fingular  the  faid  premifes  unto  his  brother 
^t^lliam  Wejlon  Harper^  in  fee,  to  whom  he  alfo  bequeathed  the 
f  efidue  of  his  perfonal  eftate,  and  appointed  him  fole  executor 
cf  his  will  i  that  the  faid  Thomas  WeJJon  Harper  the  fon  died 
foon  after  making  his  will,  and  upon  his  death  William  WeQen 
Harper  his  brother  and  devifee,  entered  upon  and  enjoyed  the 
premifes  devifcd  to  him  as  aforefaid  during  his  life,  and  by  his 

Gg2  e  will 
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1790.      ^ni  bearing  date  the  iQih  of  Sepfemhir  1772,  devifcd  to  his  Ton 

» Thomas  JVefton  Harper  in  fee,  all   the  piemifes  dcvifcd   to  him 

^*        the  faid  William  TVefton  Harpery  by  the  will  of  his  (aid  brother 
Lowi.      the  hid  Thoitas  tre/Ion  Harper  dece&fed   as  aforefaicl ;  he  alfo 
gave  the  ufe  of  a  room  in  the  dwellirg-boufe  unto  his  wife  Ann 
Wejlon  for  her  life,  if  (he  continued  unmarried,  and  gave  to  his 
two  daughters  ^^r^  and  Saral)  40/.  a-piecc,  l^c.l^c.     That 
the  faid  lyUliam  Wejion  Harper  died  foon  after  making  his  will, 
kaving  the  faid  TI)omas  Wejlon  Harper  his  eldtt  and  only  fc^n, 
and    two   daughters  Mary   and  Sarah^    which  Sarah  was   his 
youngeft  daughter,  but  who  afterwards  died.     I'hat  the  laft 
named  Thomas  Wejlon  Harper  entered  upon  the  premifes  devifcd 
to  him  by  his  father's  will  as  aforefiid,  and  being  in  the  pofllcffion 
thereof  by  leafe  and  releafc,  and  a  fine/i/r  conufance  de  droits  eomt 
eeoj  &^.  conveyed  to  the  defendant  Lowe  in   fee,  four  clofes  of 
land  containing  about  thirteen  acres,   fituate  in  the  p^riQi  of 
Hampton  in  Arden  aforefaid,  part  of  the  premifes  devifed  or  men- 
tioned to  be  devi(i;d  in  and  by  the  v^ill  of  the  faid  Jobtt  Smiih^  and 
defcribed  to  be  in  the  occupation  of  Rcberi  IVefon.     I'hat  Lowe 
-has  quietly  enjoyed  the  f^id  prcrmifes  under  the  faid  leafe,  releafe^ 
and  fine,  and  that  no  adual  entry  had  been  made  by  the  leflbrs 
of  the  plaintiff,  or  any  of  them,  and  that  the  faid  premifes  and  no 
part  thereof  are  within  the  manor  of  Knowle^  but  .;re  pjrt  of  the 
lands  and  tenements  devifed  or  mentioned  to  be  devifcd    in  and 
by  the  wiU  of  the  faid  John  Smithy  and  defcribed   to  be   in  the 
occupation  uf  the  faid  Robert  IVefton  in  manner  aforefaid,  and  it 
did  not  appear  that  they  were  held  of  any  oihr  r  m^nor.    That  the 
defendant  Jofeph  PcweU^vi}\o  was  in  poflefKon  of,  and  claimed  titl^ 
to  the  premifes  after  mentioned,  fitnate  in  the  manor  of  Knowk 
and  parifh  of  Solihull^  \^jf\d  which  were  the  remnining  part  of  the 
premifes  devifed  by  Thomas  JVeJlon  Harper  the  tefiator,  in  1741 
to  IViUiam  IVeJlon  Harper  as  afoitfaid,  and  by  the  fame  IVilliam 
devifed  to  his  fon  Thomai  JVffon  Harper y)  dciived  his  title  therctq 
in  manner  after  oteationed,  (that   is   to  fay,)  by  indenture  of 
the  13th  of  April  1775,  between  the  faid  Thomas  IVeJlon  Harper^ 
the  cicvifec  in  the  wii!  of  the  (aid  JFtlUam  JVeJlon  Harper^  of  the 
one  part,  and  the  Uid  Powell  the  defendant,  of  the  other  part, 
^ivhereby  the  faid  lad  named  fhomas  IVeJlon  Harper  in  confider- 
ation  of  the  rents,  teV.  demifcd  to  Powell  all  the  premifes  devifed 
by  the  faid  will  then  in  bis  occupation,  confiding  of  a  farm* 
boufc,  buildings,  ^ardeii,  and  upwards  of  36  acres  of  land  from 
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Lady-Jay  ihcah&9  for  21  years,  under  the  yearly  rent  of  30/.  1790. 
with  the  ufual  covenants ;  and  it  was  thereby  agreed  by  the  faid  ' 
Thomas  Wtflon  Huifer^  that  his  mother  the  faid  Ann  Wtfton  v.* 
iboulJ  have  one  room  in  the  divelling^houfe  (if  (he  thought  Lowi. 
proper  to  demand  it)  during  the  term,  in  cafe  ibe  fo  long  lived, 
and  the  fa'd  Thomas  Wefton  Harper  alfo  agreed  during  the  term  to 
attend  ibi  faid  J ofeph  Powell  yearly  to  JVarwick  to  fee  tbi  liA 
a  year  paid  to  the  corporation^  before  the  rent  of  yyL  fliould  be 
demanded.  Qy  indenture  between  the  faid  Ann  Wejion  Harper 
(the  widow)  and  the  faid  Thomas  Wefton  Harper  the  fon  of  the 
fjid  n^illiem  IVeJlon  Harper  deceafed,  of  the  one  part ;  and  the 
did  Jofeph  Powell  (the  defendant)  of  the  other  part;  m  con* 
fideration  of  85  /.  to  the  faid  Ann  Wefton  Harper  and  Thomas 
Wefton  Harper  paid  by  the  faid  Jofeph  Powell^  they  the  faid  Ann 
Wefton  Harper  and  Thomas  Wefton  Harper  did  demife,  grant, 
bargain,  fell,  and  afTign  unto  the  faid  'Jofeph  Powell^  his  txecu* 
lors,  adminiflrators  and  a/Iigns,  all  the  mefiuage  or  tenement, 
buildings,  lands  and  premifes,  demifed  by  the  laft  mentioned 
deed,  and  which  were  then  in  the  tenure  of  the  faid  Jofepbr, 
Powell^  to  hold  unto  the  faid  Jofeph  Powell^  his  executors, 
adminiftrators  and  afTigns,  from  the  date  thereof,  for  the  term^ 
$f  2000  years^  fans  wafte^  charged  with  the  payment  of  \\  U 
a-year  to  fuch  perfons,  and  to  and  for  fuch  ufes,  intents  and 
purpofes,  as  were  by  the  will  of  the  faid  John  Smith  for  that 
purpofe  mentioned  and  appointed,  and  under  the  rent  of  a 
pepper-corn,  payable  to  the  faid  Ann  Wefton  Harper  and  Thomas 
Wefton  Harper  at  Michaelmas  yearly,  with  the  ufual  covenants;* 
and  thereby  .Pm£////  covenanted  to  pay  the  faid  rent  or  charge  of 
11/.  Chyeary  purfuant  to  the  will  of  the  faid  John  Smithy  and  all 
taxes,  t:fc,  that  the  confideration  money  in  the  faid  laft  men- 
tioned itidenture  was  duly  paid  :  that  Robert  Wefton^  and  thofe 
deriving  title  under  hirn,  were  not,  nor  were  any  or  either  of 
thciti  ever  admitted  tenants  of  the  faid  copyhold  of  the  faid  manor 
of  Knowle^  ef  or  for  any  part  of  the  eft  ate  and  premifes  devifed 
by  the  will  of  the  faid  John  Smithy  nor  ever  made  any  furrender  of 
any  part  thereof  to  the  ufe  of  any  will  or  other  inftrument.  That' 
on  the  24(hof  October  1744,  at  a  court  leet  and  court  baron 
held  for  the  manor  of  Knowle^  it  was  prefented  by  Charles  Petit 
as  copyholder,  and  allowed  by  the  homage,  that  Henry  Mander 
of  Warwick^  Gent,  one  of  the  aldermen  of  the  borough  of 
Warwick.  2ifort(iL\d^  did  out  of  court,  on  the  23d  day  of  O^ober 
(ben  inflant,  furrender  by  the  hands  of  the  (aid  Petit  his  attorney, 
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1790.  ^'1  tljc  ^'gh^  intcreft  and  cftatc  of  him  the  faid  Henry  Ma9dtf\ 
>■  ef,  in  and  to  all  that  meduagc  or  tenement,  ifc.  ^c.  (ituate  in 
^o»  the  faid  manor,  near  a  place  called  Caihetine  a  Barneys  Hettti^ 
Lowe,  then  in  the  tenure  of HarteVy  (which  prcmifes  were  for- 
merly the  cftatc  oi  John  Smithy  clerk,  deccafcd,  who  furrcndered 
the  fametO)  for  and  upon  the  fcveral  ufes  and  trui)s  in  his  \A 
will  mentioned  :)  to  the  ufe  of  John  Stanton  Efq.  John  RUhar/ifcn^ 
Edward  Crofts  John  Dadley^  Ifaac  Twycrofs^  John  White^  William 
Coilinsy  and  Nicholas  Rothwtll^  of  the  faid  bi^rough,  alderrrcn, 
(purfuant  to  the  diredions  and  appointment  of  Robert  Handx 
Gent,  mayor  of  the  faid  borough,)  and  to  their  heirs  and  afljgns, 
neverchelefs,  to,  for,  upon  and  under  the  feveral  u(es,  trufts  and 
limitations  contained  in  the  faid  will  of  the  faid  Smithy  according 
to  the  cuftom  of  the  fa  d  manor  j  and  to  this  court  came  the 
fflid  Stanton^  Ricbardfony  fFhiie^  and  Collins^  and  were  aclmitted, 
and  paid  20/.  for  a  fine,  but  Dadley  and  Roihwell  were  not 
admitted  ;  that  the  admittance  of  Ward  und  the  other  trujlees  in 
Smith's  w/V/j  and  thofe  tvhofucceeded  from  his  death  until  1744,  ift 
tut  appear  by  the  rolls  of  the  manor  of  Knowle;  J  nai  on  the  30ih 
yanuary  177^*  IfaacTwycrofs^  the  Surviving  truftee  in  the  copy 
of  the  court  roll  of  the  24ch  OSloher  1744,  furrendcred  out  of 
couit,  according  to  the  cuftom  of  the  manor  of  Knowle^  all  the 
right,  title  and  eftate  of  him  the  faid  Ifaac  Twycrofsy  of,  in  and 
to  all  that  mcfl'uage  or  tenement,  ^c,  i^e.  fiiuate,  lying  and 
being  within  ihe  faid  manor  of  Knowle^  at  or  near  2  certain  place 
called  Catherine  a  Barneys  Heathy  theretofore  in  the  tenure  of  ■ 
Harper^  his  aflignsor  under-tenants,  and  then  of  the  defendant 
JofephPowely  all  which  prcmifes  were  formerly  the  eftate  of  the 
faid  John  Smithy  clerk,  long  fince  dcccaftd,  who  furrendercd  the 
fame  to  and  for,  and  upon  feveral  ufcs  and  trufls,  in  his  Ia(t  will 
mentioned  and  contained,  or  in  whatfoever  other  manner  the 
fame  pieriifes  could  or  mii^ht  be  better  known  or  defcribed,  t.> 
the  uf2  of  Jofcph  Ebcrall  Efq.  mayor  of  the  borough  o^  Warwick 
aforcfaid,  and  the  fi-id  Ifaac  TwycrofSy  Jind  of  George  EberaU^ 
John  Hands  y  Robert  Mo  ore  ^  George  Cat  tell,  John  Sharps  William 
Roe^  Francis  Hiorne^  Charles  Francis  Grcvilley  Charles  Porter 
Packwcody  John  Alicbelly  and  Bernard  Geary^  o\  the  fame  borough, 
aldcniicn,  purfuant  to  the  directions  of  the  faid  Jofeph  Eherall 
the  mayor,  and  ro  their  heirs  and  s/ligns,  neverthtlefs,  to,  for 
and  upon  the  feveral  ufes,  trufts  and  limitations  mentioned  and 
contained  in  the  will  of  the  faid  John  Sm\th\  and  at  a  court  Icet 
aini  (.ourt  baron  held  for  the  faid  r»anor  on  the  5th  of  Osiober 
1  -  Si,  the  faid  'jobn  Afiihcl{  the  then  mayor,  and  Jtffph  Eherall 
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and  the  other  furrendcrces,  the  aldermen  above  mentioned,  were  ijqo, 
admitted  by  Thomas  Grtenway^  a  perfon  appoimed  by  •heir 
fetter  of  attorney  for.  that  purpofe:  that  IfaacTtvycrofs^  Gearge 
Eberall,  John  Hamh,  and  millam  Roe,  arc  fince  dead:  that  ^^'* 
the  itflors  of  th&  plaintiff,  (except  jtnn  irc/Ion  Andi  Mary  f^eflon 
Harper)  are  the  furvivors  of  the  faid  truftecs  who  were  admitted 
in  1781.  1  hat  the  fniJ  rent  of  11/.  per  annum  was  regularly 
paid  by  the  family  of  ^P^c/fon  unto  the  truftees  forihe  time  being, 
claiming  under  the  faid  will  of  the  faid  Jghn  Smith  deceafed, 
until  the  conveyance  -.nade  by  the  faid  la(t  named  Thomas  WtJioH 
Harper  to  the  defendant  Powell  sibove  mentioned,  who  hath  finco 
regularly  paid  the  fame  dswn  to  Michaelmas  1 787,  unto  the  faid 
fru((ees  for  the  time  being,  claiming  under  the  faid  will  of  the 
faid  John  Smith,  and  hath  ^nce  duly  tendered  the  fame  to  the 
faid  John  Sharp,  one  of  the  faid  tru(lee*»,  to  Michaelmas  U^ : 
that  the  defendant  John  Lowe  has  never  contributed  to  the  paymtni 
$/  the  faid  rent,  or  any  part  thereof.  That  on  the  3i(t  of 
March  1788,  notices  were  given  to  the  defendant  Powell^  and 
to  the  refpe6)ive  tenants  of  the  premifes  claiming  under  the' 
defendants  Lowe  and  Davis^  figned  by  all  the  truftees  aforefaid, 
except  the  faid  John  Micheli,  on  behalf  of  themfelves  and  him 
the  faid  John  Michell,  to  quit  the  premifes  in  ibe  refpe£live 
occupations  of  fuch  tenants,  and  which  are  expreifcd  in  the 
feveral  notices  to  be  fituate  in  the  manor  of  Knowli,  at  MiehaeU 
mas  then  next  following,  old  ftiie,  being  the  end  of  the  year, 
and  the  time  when  the  faid  annual  rent  of  11/.  became  due : 
that  Jinn  Wejion,  one  of  the  leilbrs  of  the  plaintjif,  isthewido«r 
of  the  faid  IVilUam  Wejlon  Harper^  that  Mary  Wefion  Harper^ 
anoiber  of  the  leiTurs  of  the  plainrilF,  is  the  fiiier  and  heir  a( 
law  to  the  lafl:  named  Thomas  Wejlon  Harper^  and  of  the  faid 
Robert  IVeJion,  according  to  the  cuilom  of  the  faid  manor  of 
K>f0wli,  which  is  Borough  EngliQi,  but  not  being  dcfcended 
from  tnc  cldeft  fon  of  her  grandfather  Thomas  Wejlon  Harper^ 
(he  is  not  the  heir  of  the  faid  Rdbert  Wefion,  according  to  the 
common  law  of  defcents ;  that  by  the  cuftom  of  the  faid  manor, 
lands  and  tenements  may  be  intailed,  and  the  youngeft  fon  of 
the  perfon  laft  feii'ed  of  any  copyhold  eftates  therein,  whether 
in  fee  fimple  or  tail,  is  the  cuftomary  heir,  and  if  no  fon,  the 
youngeft  daughter  is  the  cuftomary  heir,  and  that  the  fame 
icuftom  extends  to  collateral  heirs ;  and  by  the  cuftom  of  the 
(aid  manor  eftates  are  pailed  from  one  to  another  by  furrender 
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end  admittanciy  by  will  and  furrender  to  the  ufe  of  it,  or-  bjp 
dcfcent ;  and  by  no  other  means  whatfoever  $  and  e flates  tail  of 
lands  or  tenements  are  barred  by  fumndir  and  admittana,  and 
by  no  other  means  whatfoever. 

This  was  argued  in  Eajler  term  lad  by  Bond^  Serjt.  for  the 
leflbrs  of  the  plaintifF,  and  Le  Blanc^  Scrjt.  for  the  defendants  | 
and  in  this  term  by  Hill^  Serjt.  for  the  Irflbrs  of  the  plaintiff^ 
and  Jdairj  Serjt.  for  the  defendants.  On  both  arguments  tt  wa$ 
admitted  that  there  could  be  no  doubt  as  to  the  freehold,  which 
clearly  pafled  by  the  fine.  The  counfel  therefore  confined  tbem« 
felves  to  the  queftion.  Whether  the  leflTors  of  the  plaintifF  were 
intitled  to  recover  the  copyhold  lands  in  the  pofleffion  of  the 
defendant  Powell?  The  arguments  on  that  point  were  to  the 
following  efFcfl : 

On  the  true  conftruftion  of  the  will  6f  John  Smith,  it  fecmi 
clear  that  he  devifed  a  legal  eftate  in  fee  in  the  copyhold  lands  to 
the  truftees,  and  perhaps  an  equitable  eftate  tail  to  Robert  Wefton^ 
oo  condition  that  he  and  his  defcendants  (hould  pay  the  annual 
rent  of  1 1  /•  The  words  •«  children  and  pofterity"  are  fufficient 
Co  create  an  eftate  tail.  In  6  Co.  17,  b.  it  is  laid  down  that  **  if 
**  A,  devife  his  lands  to  B.  and  his  children  or  ifTues,  and  he  hath 
*^  not  any  ifTue  at  the  time  of  the  devife,  the  fame  is  an  eftate  tail;*^ 
now  **  children  and  pofterity**  are  like  "  children  and  iftues'^ 
and  it  is  not  ftated  that  Robert  Wefton  had  any  children  born  al 
the  time  of  the  devife.  To  the  fame  point  are  i  Anderf.  43. 
Dougl.  321*  &  {a)  431.  in  which  cafes  the  word  <<  children*'  is 
holden  to  be  a  word  of  limitation,  but  here  the  expreffion  is, 
^*  children  and  pofterity,''  which  makes  the  prefent  cafe  ftrbnger 
than  thofe.  The  intention  indeed  of  John  Smith  the  teftator, 
items  to  have  been  to  create  a  perpetuity,  as  he  fays,  that  the 
Wefton  family  <*  (hould  never  be  put  forth,  but  always  continue 
M  in  pofleffion  of  the  faid  copyhold  7)remifes.  But  this  was 
contrary  to  the  rules  of  law.  It  is  clear  alfo  that  a  provifo  or 
condition  inconfiftent  with  the  grant  or  devife  of  an  eftate  is  void. 
Croi.  Eliz.  34.  But  here  there  is  a  demife  of  a  fee-fimple,  with 
a  dir^Aion  not  to  raife  the  rent ;  but  that  part  is  void,  being 
repugnant  to  the  eftate  given.  It  can  amount  to  be  nothing 
more  than  a  recommendation.  7  Fern.  596.  746.  Bat  it  was 
necefTary  that  the  legal  eftate  (hould  be  in  the  truftees,  to  enable 
them  to  perform  the  trufts  of  the  will.  They  were  to  difpofe  of 
the  rents  and  profits,  to  pay  all  chief  rents,  i^e>  and  were  to  be 
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^aiid  and  Interefted  in  fee  of  the  copyhold  lands.    If  tht     1790. 
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Wifton%  therefore  took  any  eftate  in  the  copyhold  lands,  it  muft 

}iave  been  an  equitable  eftate  tail.     That  being   the  cafe,  the 

eftate  tail  could  not  be  barred  without  the  proper  method  being     ^^^^ 

pfed  to  bar  it,  namely,  a  furreiider,  which  does  not  appear,  and 

jthen  the  leQbr  of  the  plaintiff  Mary  Wejion  Harper  the  heir  in 

Uil  is  intitled  to  recover.     An  equitable  eftate-tail  of  a  freehold 

is  hardly  barrable  by  deed  alone  according  to  the  opinion  of  tho 

Chancellor  in  i  P.  Wm$.  91.  {^  Harvey^*  Parker^  10  Vin.Abr* 

266*   pi.  6«    which  was  afcerwards  affirmed  in  the  Houfe  of 

Lords  (tf).     And  the  fame  rule  holds  with  refpe£l  to  the  copy* 

holds.     Neither  will  equity  ajpjl  the  conveyance  of  a  .copyhold 

without  a  furrender.     i  P.  Wms.  354.    But  inafmuch  as  it  it 

not  perfedly  clear  what  eftate  the  Wefton  family  took,  and  as  it 

js  beyond  difpute  that  the  truftees  in  the  will  of  Smitb  took  a 

legal  eftate  in  fee,  their  title  in  eje£lment  (hall  not  be  defeated 

)>y  fetting  up  the  eftate  of  cejlui  que  truft^  according  to  the  do£lrine 

laid  down  by  Lord  Mam  fields  DougU  721.  ^  777«  (^)     To  the 

fame  eiFed  alfo  is  i  Brown  Rep.  Cbanc,  75.  Sbaplandv.  Smith, 

The  leftbrs  of  the   plaintfF  in   the  firft  demife   are   likewife 

fruflees  for  the  benefit  of  a  charity.     They  were  to  difpofe  of 

fhe  rents  in  buying  and  making  up  ten  gowns  for  ten  poor  men* 

l^ow  it  is  clear  law,  that  if  the  truftee  of  a  charity  furrenders  or 

feleafes  the  lands,  the  furrenderee  or  releafee  takes  them  fubjeft 

to  the  original  truft.     The  objed  of  the  charity  muft  be  fulfilled^ 

|uid  probably   the  court  of  Chancery  would  interfere  in  this 

cafe  to  increafe  the  rent,  for  the  benefit  of  the  charity.'    8  C$, 

J  30.  b.  Cafe  ofTbetford  School^  2  Vern.  397.  412.  596.     4  Vin. 

Abr.  496.     The  leflbrs  of  the  plaintiff  in  the  iirft  demife,  there- 

fore,  having  the  legal  eftate,  are  intitled  to  recover  in  the  ejed* 

ment.     And  though  the  truftees  under  the  will  of  Smithy  do  not 

appear  to  have  been  admitted  as  tenants  of  the  copyhold  before 

the  year  1744,  yet  the  rent  was  regularly  paid  by  the  Wtfiont 

from  the  death  of  ^mitb*     It  is  then  fairly  to  be  prefumed  that 

the  furrenders  and  admittances  were  duly  made ;  or  at  leaft  it 

ihall  not  be  allowed  to  the  defendant  to  deny  the  title  of  the 

plaintiffs  on  that  account.     In  ftating  a  title  at  a  great  diftance 

of  time,  it  is  not  necelTary  to  produce  every  mefne  affignment 

which  has  taken  place.     It  is  enough  to  (hew  the  beginning  of 

tlie  title,  and  a  reafonable  length  of  enjoyment  under  it.    The 
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1790.      defendant  therefore  cannot  objcil  to  the  apparent  chafm  in  the 
■  plaintifF's  title,  from  the  circumftance  of  there  bdng  no  admit- 

^***        tances  of  truflccs  under  the  will  of  Smith,  entered  on  the  roils 
l-owt.      of  the  manor,  previous  to  ihc  year  1744. 

On  behalf  of  the  defendant  it  was  argued,  that  on  the  fair 
conftruf^ion  of  the  will  of  Smithy  the  TVeftons  took  an  equitable 
eftatc  in  fee,  fubje<St  to  a  rent-charge  of  11/.  per  annum,  for  the 
benefit  of  the  charity,  in  which  the  truftees  had  a  legal  tntereft. 
The  words  of  the  devife  are  full  large  enough  to  give  an  eftate 
in  fee  ;  they  direct  that  the  rent  (hould  never  be  improved  or 
failed,  but  continue  at  11/.  per  annum,  and  that  Rokert  W^§n 
an  J  his  children  and  pojhrity  which  Jhould  fucceed,  Jhould  never  be 
put  forth  or  from  the  fame,  but  always  Continue  the  poflciSon  of 
the  faid  copyhold  premifcs.  Now  though  the  word  children 
alone  gives  an  eftate  uil,  according  to  the  cafes  cited  on  behalf  of 
tlie  plaintiS*,  yet  here  words  of  perpetuity  are  fuperaddcd.  In 
3  Bulji*  195.  it  was  decided  that  a  devife  to  A.  and  J?,  and  that 
they  and  their  fucceflbrs  (hould  pay  a  certain  yearly  rent  to  a 
corporation,  gave  them  a  fee-fimple.  So  alfo  arc  1  RolL  Rep. 
399.  I  RolL  Air.  835-  /.  IS'  Benke^  11.  2  Freeman^  268. 
I  SalL  685.  If  then  Thomas  Wfjon  Harper  had  an  eftatc  in 
fee,  the  quefiion  is  at  an  end,  proper  conveyances  having  been 
executed  to  pafs  an  eftate  in  fee.  With  refpeS  to  the  argument 
that  the  truflecs  may  fupport  an  ejeclment  againft  the  cefiui  jne 
trujl,  it  is  to  be  obfcrved  that  i hey  are  only  intitled  to  a  rent- 
charge  of  1 1  /.  per  annum ;  as  long  as  that  is  paid  they  have  no 
right  of  entry,  and  coiifequently  no  right  to  bring  an  ejedment : 
and  the  cafe  ftates  that  the  rent  has  been  regularly  paid  to  the 
year  1787  and  fince  tendered.  The  truftecs  are  not  the  land- 
lords,  the  Wef^on  family  are  n  )t  their  tenants  \  they  had  no  right 
to  give  notice  to  quit :  the  rent  was  not  paid  for  the  occupation 
of  the  cilatc,  but  merely  charged  up)n  it.  The  cafes  cited  from 
Douglds  are  not  applicable,  as  there  is  noq'jcilion  here  of  doubt-^ 
ful  equity  between  the  truftec  and  ajlui  que  irujl,  nor  any  thing 
to  give  the  truftees  a  ri^hi  to  enter.  'I^he  true  conftrudtion  of  the 
w'.ll  of  Smith  is,  that  the  JJ^cJlons  had  an  equitable  eftate  in  fee 
charged  with  the  ren^  to  the  trufte^s.  But  fuppoliog  TJyomas 
IVefion  Harper  took  an  cftate^tail,  as  is  contended  on  the  other 
fide,  it  was  barred  by  the  devife  to  his  brother,  in  1741.  Not 
being  tenant  on  the  rolls  of  the  manor,  he  could  not  furrender. 
He  therefore  took  the  moft  c{te(f^ual  means  in  his  power  to  bar 
the  tntaii,  namely,  by  devife.     ^j  i:  has  been  holden,  that  the 
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morfgagor  of  a  copyhold  out  of  pofleflion  who  could  not  furren-  1790. 
der  might  devifc  the  equity  of  the  redemption.  3  P.  TVms^  360. 
Kin^  V.  King  (#7).  So  in  2  Vezey^  704.  Carr  v.  SsngiTy  it  was  de- 
cided that  an  entail  in  a  copyhold  might  be  barred  by  a  furrender  Low*. 
to  the  ufe  of  the  will  of  the  tenant  in  tail.  Or,  if  the  devifc  in 
1 74 1  was  not  fufHcient  to  bar  the  entail,  the  deed  of  the  laft  named 
Thomas  Wejlon  Harper  was  fully  adequate  to  that  efFefi.  The 
principle  of  all  the  authorities  on  this  point  is,  thait  to  avoid  a 
perpetuity,  the  heft  means  in  the  power  of  the  tenant  in  tail 
(hall  be  ufed  to  bar  the  entail.  If  he  is  in  pofTef&on,  and  his 
name  is  on  the  court  rolls,  he  may  do  it  by  furrender  to  the  ufe 
of  his  will,  where  there  is  no  other  cuftomary  method.  If  be  is 
not  in  pofleffion,  and  only  intitled  to  an  oquity  of  redemption,  he 
may  do  it  by  devife  alone.  So  in  the  prefent  cafe,  the  beft  means 
were  ufed,  which  the  tenant  in  tail  had  in  his  power  to  ufe. 

Cur.  vult  advif. 

Lord  LouGHBaROUGB,  after  dating  the  cafe  at  length,  pro- 
ceeded thus:  On  this  cafe  it  is  clear  that  the  verdi£l  muft  be 
entered  for  the  defendants  Lowe  and  Davis^  as  to  the  premifes 
in  their  refpe£iive  occupations;  fird,  becaufe  no  title  is  (hewn 
in  any  of  the  lefTors  of  the  plaintiff  to  the  freehold  lands ;  2dly, 
becaufe  the  fine  in  one  cafe,  and  the  length  of  adverfe  poileiGon 
in  the  other,  would  bar  an  ejedlment. 

With  regard  to  the  copyhold  lands,  the  firfl:  queilion  is,. 
Whether  the  lefTors  of  the  plaintiff  in  the  firfl  demife  have  (hewn 
a  title  ?  It  is  fairly  objeded,  that  they  do  not  derive  a  title  by 
idiflind  furrenders  from  the  perfons  named  in  the  will  of  Smithm 
But  they  fhew  a  title  by  furrender  from  a  furviving  truflee  in 
1744.  It  may  then  be  prefumed  that  antecedent  to  that  fur* 
render  the  eflate  had  been  duly  conveyed,  and  it  is  not  compe- 
tent to  the  defendant  Powell^  who  has  con ftantly  paid,  the  rent 
of  11  /.  to  the  truftees,  to  objeft  to  their  title  to  receive  it; 
^nd  they  could  have  no  other  title  but  as  under  the  appointment 
of  that  will.  The  next  objedion  is,  that  they  are  mere  truftecs 
with  refped  to  the  eflate,  and  (hall  not  recover  the  poflefSon 
from  the  cejiui  que  trujl^  while  the  rent  of  1 1  /.  is  duly  paid  •  on 
which  the  following  points  arife:  ifl.  Whether  any  and  what 
leftate  is  given  by  the' will  of  Smith  to  Robert  H^efl on  ?  id.  In 
Ifvhom  the  right  of  Robert  IVeJlon  is  now  vcftcd  ?     3d,  Whether 

(«)  On  tSis  point  fee  the  authorUiei  referred  to  in  a  note  fubjoined  to  JCf^r  ▼•  ^^% 
n^  iLc  excellent  edition  of  fttrc  IVMliami  by  Mr,  Cq3c% 

•     '  this 
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1790.  this  is  a  cafe  in  which  a  court  of  law  can  Rop  the  effcA  of  a 
T  j^^^  legal  title  to  obtain  poflcflion  ?  The  will  of  Smithy  with  refpeft 
V.  to  ^j^^r/  Wefton^  is  argued  to  import  a  mere  rccoromendacton 
^^''  of  him  and  his  family  to  be  continued  tenants;  and  it  is  (aid 
that  a  direction  not  to  raife  the  rent  would  be  void,  as  repugnant 
to  the  eftate  given ;  to  fupport  which  pofiUon  two  cafes  from 
a  Vern.  596.  H  746.  were  cited.  But  ihofe  cafes  are  not  appli* 
cable.  In  the  one  the  trudees  of  an  ^(late  given  to  a  charity  had 
thought  fit  to  impofe  fuch  a  condition  ;  in  the  other  the  Chan- 
cellor had  eftabliflied  it  on  a  propofal  for  the  benefit  of  the  Cruft 
cftate.  In  both  the  ^Qi  was  done  without  due  authority.  But  a 
teflator  in  giving  his  eftatc  may  igipofe  any  terms  confident  with 
the  rules  of  law,  and  it  can  only  be  a  queftion  on  the  intention^ 
when  bequefls  feem  to  encounter  each  other.  In  the  prefent 
cafe  the  devifees  take  no  benefit,  they  are  mere  truftees;  Tlic 
object  of  the  charity  is  limited,  and  the  fum.  defined.  The  di- 
rection to  continue  the  poflelSon  of  Wtjlm  and  his  children  and 
pofterity  paying  that  fum,  is  as  pofitive  as  the  diredion  to  layout 
the  1 1  /.  2nd  to  diflribute  the  gowns  bought  with  it  to  ten  poor 
nien.  The  truflees  are  as  much  bound  to  fupport  dnebequeftas 
the  other.  But  although  it  is  clear  that  the  JVeJlcn  family  arc 
the  objects  of  a  trull  in  thi?  will,  it  is  far  from  being  clear  in 
what  manner  the  bequeft  in  their  favour  is  to  take  eRe^,  It 
is  not  a  neccfTary  conclufion  thaty^;^?^  eftate  mud  pafs  to 
them  by  the  will.  It  muft  be  allowed,  that  a  condition  to  pay 
a  rent  for  ever,  will  create  an  eftate  in  fee,  as  in  the  cafe  cited 
from  3  Buljlr.  194.  and  that  "  pofteriiy"  may  be  a  word  of 
limitation^  as  in  the  cafes  cited  in  the  firfl  argument.  But  s^ll 
thefe  cafes  are  upon  words  annexed  to  an  exprefs  devife  of  an 
f  (late.  In  this  will  there  is  no  exprefs  devife  to  R^htrt  IVfflon. 
It  it  only,  that  ^^  he  who  was  then  tenant,  and  his  children  ^nd 
<*  poflerity  (hould  never  be  put  forth,  but  continue  the  pofilf- 
•*  fion."  The  idea  cf  the  teflator  feems  to  have  been  a  perpe- 
tual tenancy  at  a  fixed  rent.  Thinking  the  bequeft  imperative 
to  the  truilees,  I  do  not  know  but  that  truft  might  have  been 
well  executed  by  granting  feafes  for  years  renewable.  I  am 
not  fure  that  it  would  be  a  breach  of  trud  to  follow  either  the 
courfe  of  fucceffion  to  perfonal  eflate,  on  the  legal  courfe  of 
defcent  in  continuing  the  pojfejffion  to  the  poilerity  of  Rdbtri 
Wefim,  But  fuppofing  that  the  truft  is  executed  in  the  truftees, 
and  that  an  eflaic  paffcd  to  Robivt  JVeJlon^  the  words  **  to  his 

•*  children 
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«<  children  and  poftcrity  who  fliould  fuccecd/'  muft  confine  it  to     1790. 
an  efiatelaiL     An  eftatc  to  a  man  and  his  children^  if  he  has  none  ■** 

born,  is  an  cftate  tall  according  to  ff^i/d's  ctfe^  6  Co.  1 6-  *.  Po^e*  ^, 
rity  goes  ftill  further.  It  is  an  cxclufion  of  collateral  heirs,  and  Low*. 
Diuft  cut  off  the  fcc-fimple  by  neccfury  implication.  If  then  any 
eftate  paflfcd  to  Robirt  Wefton^  it  was  an  equitable  eflate  tail  of  a 
copyhold  defcendible  by  the  cuftom  in  Borough  Engliih,  and  the 
leflbr  of  the  pbintiff  Mary  TVeJlon  Harper  is  heir  in  tail,  unlefs  it 
were  barred.  This  brings  it  to  the  queftion,  Whether  the  eftatc 
tail  is  barred  ?  It  was  argued  that  it  was  barred  by*  the  will  of  . 
Thomas  Wtjlon  Harper.  Now  though  it  is  true  that  the  devife  of 
an  equity  in  a  copyhold  requires  no  furrender,  yet  that  is  where 
the  teftator  has  a  devifable  eftate.  The  entail  muft  firft  be  barred,  . 
The  party  muft  have  done  fome  antecedent  a£l  to  enable  him  ta 
devife.  Here  no  fuch  thing  was  done.  And  the  will  of  Thcmas 
Wefton  Harper  did  not  operate  long  :  there  was  no  length  of  pof- 
ieffion  agaioft  the  entail  on  which  to  prefume  a  furrender.  But 
it  is  faid  that  the  entail  was  barred  by  the  deed  of  the  younger 
Thomas  Wejtou  Harper,  But  it  would  require  a  good  deal  of  argu- 
ment to  prove  that  a  leafe  made  by  the  equitable  tenant  in  tail  of 
a  copyhold,  (hould  be  a  bar  of  the  entail.  It  is  not  clear  then 
that  the  eftate  tail  jvas  defaSlo  barred  by  any  aft  of  the  tenant ;  if 
notf  thtn  Mary  ffyion  Harper  is  intitled  as  heir  in  tail.  But 
fuppofing  it  to  have  been  barred,  and  that  IVilli am  JVeJl an  Harper 
was  tenant  in  fee,  then  fiie  is  intitled  as  cuftomary  heir  at  law. 
Yet  on  that  fuppofition  is  it  clear  that  Powell  is  intitled  to  hold 
againtt  the  plaintiffs  for  the  term  of  2000  years  ?  He  takes  a  leafe 
for  2 1  years  at  the  yearly  rent  of  30/.  A  few  weeks  after  this  he 
has  a  conveyance  of  the  fame  premifes  for  2000  years  in  confi* 
deration  of  85/.  But  this  confideration  was  grofsly  inadequate  j^ 
it  was  not  five  years'  piurchafe.  It  muft  therefore  have  been  either  ' 
.a  mortgage  to  fccure  the  fum  of  85/.  or  a  purchafe  evidently 
fraudulent,  and  only  obtained  by  fome  impofition  on  an  ignorant 
man.  If  it  were  a  mortgage,  the  mortgagee  had  no  right  of 
poffeifion  as  long  as  the  money  was  paid.  If  it  were  a  fraudulent 
purchafe,  there  could  be  no  equitable  title.  Then  the  third  quef- 
tion is,  Whether  there  is  fuch  ao  equity  as  can  obftrudl  the  clear 
legal  title  of  the  plaintiffs  in  the  firft  demife  to  obtain  poilciSon  ? 
Now  the  rule  is,  that  unlefs  in  the  cafe  of  a  clear  truft,  the 
equitable  title  of  cefiui  que  truft  (hall  not  be  fet  up  againft  the 
legal  title  of  the  truftee ;  and  in  the  prefent  cafe  it  is  not  clear  who 
if  Kht  iejui  qui  truft.    If  the  trufts  are  not  clearly  executed  in 

favour 
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1790.      favour  of  any  one,  it  is  fit  (hat  the  truftees  fhould  be  in  poi&ffioff,- 
■  and  if  any  remedy  is  required,  it  muft  be  fought  in  another  place. 

^*  We  arc  therefore  of  opinion  that  a  verdiS  muft  be  entered  for 

Lovi.     the  leflbrs  of  the  plaintiff*  in  the  firft  deoiifc,  as  to  the  premifa 
in  the  occupation  of  Powell  {a). 


(fl)  [That  in  ejcftment  the  Ugai  title 
JDuft  prevail,  fee  Doe  d,  Hodfdcn  v.  Utapie, 
a  Term  Reff,  B.  R,  684.  and  Goodtitle  d. 
Jones  V.  Jemtt  7  Term  Rep.  B.  R.  47.  j  in 
which  latter  cafe  the  court  of  K.  B.  held. 


that  if  It  appear  on  a  fpecial  verdid  in 
eje^ment  th»t  a/atisfed  tsrxn  if  outAand- 
in^  in  a  truitee  who  is  not  joined  io  brinsii^ 
the  ejedtmeoti  the  eeftui  que  ujt 
\  recover.] 


Mmday,      Gray  z\  Fowler   and  others,    Affignccs   of  Purser 

a  Bankrupt. 

Abwafide    'THIS  was  an  ifliie  fent  from  the  court  of  Chancery,  to  try 
^fcoy^^  whether  one  James  Purfer^  at  the  time  he  became  a  bank* 

by  being       rupt,  was  or  was  not  indebted  to  the  plaintiff  in  any  and  what 
^th  wufu.  f"«n  of  money  ? 

»iou8  con-         The  caufe  came  on  to  be  tried  at  the  fittings  after  MidMuImM 
to  it.  term,  at  Guildhall  before  Lord  Loughborough^  when   the  jury 

found,  that  Purfer^  at  the  time  he  became  a  bankrupt,  wat 
indebted  to  Gray  in  the  fum  of  597  /.  and  alfo  in  the  fum  of 
683/*  for  malt,  fubjeS  to  the  opinion  of  the  court  upon  the 
following  cafe  :  The  plaintiff  Gray^  a  malt  fador,  had  fupplied 
Purfer^  who  carried  on  the  bufinefs  of  a  brewer,  with  large 
quantities  of  malt,  and  ufually  drew  upon  him  at  the  expiration 
of  three  months  from  the  delivery  of  each  parcel  of  malt,  for  the 
amount ;  and  Purfer  accepted  the  bills.  On  the  28th  of  Jenuery 
a  787,  Purfer  ovfcd  Gray  1125/.  ^^^  ^^^^  delivtfrcd  and  bills 
accepted,  fome of  which  were  then  due,  and  the  remaindernearly 
due.  Gray  at  this  time  demanded  payment,  and  upon  Pmrfer^t 
requefting  further  indulgence,  and  propofing  to  pay  the  principal 
and  intereft  by  inftallments,  within  aperiud  of  fourteen  monthf, 
Gr^y  infifted  upon  a  fixed  fum  of  150/.  being  added  to  the 
debt,  declaring  he  would  have  nothing  to  do  with  intereft,  and 
if  the  propofal  was  refufed,  he  would  infift  on  immediate  pay- 
ment. Purfer  accordingly,  on  the  30th  of  January^  accepted 
five  bills  of  exchange  of  the  dates  and  amounts  following,  vix. 
one  dated  30'h  January^  payable  at  two  months  for  i6o/., 
another  bill  of  the  fame  date  for  280/.  at  five  months,  another 
of  the  fame  date  at  eight  months  for  262  /.  another  of  the  fame 
dateattwelvc  months  (or  275/.  and  another  biU  of  the  fame 

3  date 
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4tte  at  fourteen  months  for  298  /.,  amounting  together  to  1^75/.     1790, 
which  bil*s,  at  Gray's  inftance,  were  alfo  indorfed by  Purfer\  wife  -^ 

who  was  fuppofed  to  have  a  fcparate  property.:  The  two  firft  of  ^•'^*' 
the  bills  amounting  together  to  440/.,  were  afterwards  paid  by  Fowlc** 
Purfer  about  the  time  they  became  due  ;  and  Purfir  became 
further  indebted  to  Gray  for  other  quantities  of  malt  fold  and 
delivered  in  a  fum  of  597  /.  after  the  30th  of  January.  In  the 
month  of  O^^A^r  l^^^',  aU  dealings  between  them  ccafed,  and 
Gray  infifting  oo  a  better  fecurity  for  the  debt  then  due  to  him, 
agreed  to  accept  an  aiHgnment  of  feme  leafehold  premifes  and 
fome  butts  of  beer.  The  deed  of  affignment  w^is  executed  on 
the  2d  of  November^  and  the  fum  left  in  blank  by  the  attorney 
who  prepared  it^  was  filled  up  at  the  time  of  the  execution,  as 
^(ettled  between  Gray  and  Pwr/^r  them felves,  with  the  fum  of 
1416/.  41.  7^.,  which  was  to  be  difcharged,  with  intereft  at 
3A  percent,  out  of  the  fale  of  the  things  affigned.  By  which 
deed  of  aflignmcnt,  Purfer  covenanted  with  Gray  to  pay  him 
the  faid  fum  of  1416/.  41.  •jd.  and  intereft  on  the  days  therein 
fpecified.  This  fum  inferted  as  the  confideration  of  the  deed, 
agrees  with  the  fum  which  would  remain  due  on  the  bills*  ac- 
cepted for  1275/.  and  the  further  delivery  of  malt  for  597  A  after 
deducing  for  the  bills  paid  440A  except  what  was  dedudted  as 
the  difcount  on  the  current  bills  not  then  due.  Upon  the  fum 
contained  in  this  affignment,  Gray  received  on  the  2d  February 
1789  three  months*  intereft  then  due  at  5/.  percent,  as  ftipulatcd  in 
the  deed.  In  M^y  1788  a  commiffion  of  bankruptcy  ilTued 
againft  Purfer ^  the  defendants  were  chofcn  aflignees,  and  by  an 
»6iion  of  trover  againft  Gray^  tried  in  the  court  of  King's  Bench, 
recovered  the  goods  and  leafe  comprifed  in  the  affi^^oment  of  the 
^d  November  1787,  a  latent  ad  of  bankruptcy  having  been  coav- 
oiitted  by  Vurfir  long  before  the  date  of  the  deed. 

The  queftion  for  the  opinion  of  the  court  was,  Whether  the 
above  fum  of  1416/.  41.  7^.,  or  any  part  of  it,  remained  legally 
due  ?  or.  Whether  the  whole  or  any  part  of  it  was  any  way  aflfeded 
by  the  ufurious  contrad  of  the  30th  elf  January  1787  I  The 
latter  fum  of  685  A  being  due  for  goods  really  delivered  before 
the  30th  January  1787,  if  the  court  fhould  be  of  opinion  that  the 
^aid  fum  of  685/.  remained  legally  due,  then  the  verdiS  to  be 
entered  for  1282  A,  t)eing  the  amount  of  the  faid  feveral  fums  of 
597  A  and  685/.  if  the  court  (hould  be  of  opinion  that  tbefaid 
fum  of  e)85  A  did  not  remain  legally  due,  but  that  the  fum  of  597  A 
was  legally  due,  then  the  verdid  to  beefitered  f^r  597  A  ooly.  hat 

if 
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1790*      'f  ^he  court  (hould  be  of  opinion  that  neither  the  faid  rum  of  685/1 
"  nor  the  faid  fum  0/597  '•  remained  legally  due,  then  the  verdift 

V         to  be  entered  for  the  defendants. 
FtwLBA.        This  was  argued  in  Eqfierittm  laft,  by  B^ni^  Serjt.  for  the 
plainttflF,  and   Runnington^  Serjt.  for  the  defendants.     And  h 
this  term  by  Adair^  Serjt.  for  the  plaintiff,  and  Li  Blanc^  Setjt 
for  the  defendants. 

On  behalf  of  the  plaintiff  two  points  wertf  made :  i.  That 
the  prior  legal  debt  which  the  jury  had  found  to  be  due,  was  not 
vitiated  by  the  fubfequenc  ufutious  contrad  for  the  forbearance 
6f  it ;  2.  That  this  debt  was  not  extinguilhed  by  the  deed  df 
ai&gnment.  To  eftabli(h  the  firft  point,  it  was  faid,  that  the 
flatutes  12  Car.  2.  c.  13-  /  2.  and  12  Ann*  Jl.  2.  r.  iS./I  I* 
bad  declared  that  ^^  all  bonds,  contrads,  and  affurances  wbat- 
^*  ever,  whmupon  and  whereby  ufurious  intcreft  (hould  be  taken, 
^^  Cfff.  (hould  be  void.''  But  thefe  expreflions  could  not  extend 
to  a  prior  hond  fide  debt,  independant  of  any  fuch  contrail  or 
affurance.  It  was  admitted  that  the  five  bills  of  exchange  which 
covered  the  ufurious  tranfadtion,  were  void;  but  it  was  urged  that 
the  plaintiff  was  fairly  and  judly  intitled  to  the  two  fums  of 
597  /•  and  685  /.  To  (hew  that  a  former  legal  debt  was  not 
deftroyed,  by  a  fubfequent  illegal  agreement,  thefe  authorities 
were  cited,  viz,  Cro.  Eliz.  20.  i  Med.  69*  2  Mod.  307. 
7  Mod.  119.  I  Saund.  294.  Sir  Thomas  Raym.  197.  3  SaU* 
391.     3  Keh.  142.     2  Bupr.  1077.     Cowp.  112. 

With  regard  to  the  fecond  point,  it  was  argued  that  the  Ample 
contrail  was  not  extingui(hed  by  the  deed,  which  was  invalidated 
by  the  recovery  of  the  af&gnees  in  the  King's  Bench  )  that  the 
principal  being  gone,  the  incidental  covenants  were  likewife  ao^ 
nihilated.  Teh.  19.  i  Bac.Abr.  541.  So  alfo  a  bond  taken 
for  a  (imple  contract  debt,  after  an  zQt  of  bankruptcy,  does  not 
extinguifli  the  fimple  contrad,  or  prevent  the  creditor  from 
coming  in  under  the  commiffion.  Stra.  1042.  S.  C.  Caf.  iem^ 
HarehuUkei  267.  Bull.  N.  P.  182.  So  if  an  infant  become  io« 
debted  for  neceflaries,  and  give  a  bond  with  a  penalty,  conditiooel 
for  the  payment  of  the  debt ;  the  bond  being  void  does  not  cxdiw 
gui(h  the  fimple  contrad,  though  it  would  be  otbcrwife,  if  it  were 
a  fingle  obligation*  Co.  Lit.  172.  a.  and  Harg.  natty  loft  idii. 
Cro.  Eliz.  920.    BttU.  N.P.  182. 

On  the  part  of  the  defendants,  the  fum  of  the  arguments  was^ 
that  at  the  time  when  tbo  ufurious  coAtraft  was  made,  the  parties 

fiood 
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flood  as  debtor  and  creditor,  on  an  account  for  goods  fold  and     179^* 

bills  given  in  the  courfc  of  trade.     All  ihefe  were  annulled,  and  • * 

then  Gray  became  a  lender  of  the  money  owing  to  him,  and  Purfir     ^'^^ 
a  borrower  of  it,  as  much  as  if  the  money  had  been  paid,  and    Fpwiza^ 
,  lent  again  at  an  ufurrous  intereft# 

The  court  were  all  clearly  of  opinion,  that  the  fair  debt  for 
the  goods  fold  flill  fubfiftedi  unimpeached  by  the  ufurious  traaf« 
action,  and  was  not  a  colourable  pretence  to  cover  a  real  loan* 
Accordingly,  judgment  was  ordered  to  be  entered  for  the  plaintiff^ 
as  to  the  two  fums  found  by  the  jury. 


*  Braithwaite  v.  Cooksey  and  Another.  rn^i^y, 

•n  EPLEVIN  for  taking  on  the  13th  of  O^oier  1788,  the  ^hert  ifce 
goods  of  the  plaintiff  an  infant,  who  fucd  by  prochein  amy.       }^JJ  J^ 
Avowry  and  cognizance,  that  for  fix  years  next  before  and  end-  before  the 
ing  on  29th  Siptember  1788,  one  William  Braithwaite  deceafed,  in  t^*^^^ 
bis  life-time,  and  Elizabeth  Braithwaite  his  adminiftratrix,  held  *n<l  Wsad- 
and  enjoyed  the  faid  places  in  which,  iic.  in  manner  following,  cominu  sin 
that  is  to  fay,  the  faid  William  Braithwaite  for  and  during  a  part'  ?^*®^ 
of  the  aforefjid  time,  until  and  at  the  time  of  his  death,  and  remainder 
the  faid  Elizabeth  Braithwaite  as  fuch  adminiftratrix  as  aforefaid,  ^p^*|Si!«!!/ 
from  the  death  off  the  faid  William  Braithwaite  for  and  during  "J  «<**"''•* 
the  refidue  of  the  term  aforefaid,  under  and  by  a  certain  demife  ^r  Kn.  d.iT 
thereof,  thcntofore  made,  and  before  the  faid  time  when,  fcfr.  f^^^''*^" 
determined,  at  a  certain  yearly  rent,  to  wit,  the  yearly  rent  of 
65  /•  3  s.    And  the  faid  Elizabeth  Braithwaite  adminiftratrix  as 
aforefaid,  continued  and  was  in  the  poflefEon  of  the  faid  places 
in  which,  tfc.  from  the  determination  of  the  faid  demife,  until 
and  at  the  faid  time  when,  b'r.  and  becaufe  a  large  fum,  to 
wit,  the  fum  of  396  /.   18  i.  of  the  faid  yearly  rent  for  fix  years 
of  the  faid  demife  ending  and  ended  on  the  faid  29th  day  of 
Sepiemh^  in  the  year  of  our  Lord  1788,  on  that  day  and  year, 
aMid  alfo  ^t  the  faid  time  when,  CsTr.  were  in  arrear  and  unpaid 
to  the  faid  Halland  {Coekfey)  he  the  faid  Holland  in  his  own  right 
well  avows,  and  the  faid  Humphry  (the  other  defendant)  asbailitF 
of  the  fji^id  Hellandt  well  acknowledges  the  taking  of  the  goods 
9p4  chattels  in  the  HMd  declaration  mentiooed  in  the  faid  place^ 
ia  vhicti,  tf f.  ai  the  tiii  tisnc  when^  (^c.  the  Caid  time  when,  Vc. 
ypj^.  U  Hk  being 
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1790.  being  within  the  fpace  of  fix  calendar  months  after  the  det^* 
mination  of  the  aforcfaid  demife,  and  during  the  continuance  of 
the  faid  HoHa/td*s  title  and  tntereft  in  and  to  the  fame  deoiifed 
premifes  with  the  appurtenances,  and  during  the  pofleifion  of  the 
(aid  Elizabeth  Brailhwaitey  adminiftratrix  as  aforefaid,  from  whoiri 
and  the  faid  IVilliam  Braithwaite^  fuch  arrears  of  rent  became  due 
as  aforefaid,  and  juftly,  ^'c.  for  and  in  the  name  of  a  diftrets 
for  the  faid  rent  fo  due,  in  arrear,  and  unpaid  as  aforefaid,  ind 
yvhich  faid  rent  fiill  remains  due  and  unpaid ;  and  this,  lic.\ 
wherefore,  l5fc. 

The  fccond  avowry  and  cognizance  dated  the  yearly  rent  to 
have  been  42/.  and  the  arrears  252/.,  but  in  other  refpefis  were 
the  fame  as  the  firft. 

The  third  ftatcd.  That  for  a  long  fpace  of  t!mc  before  the 
faid  time  when,  i^c.  to  wir,  for  the  fpace  of  fix  years  next  be- 
fore, and  ending  and  ended  on  the  faid  29th  day  of  September^  in 
the  faid  year  1788,  the  faid  IVUHam  Brahhwaiu  deceafed,  in  his 
Xxi^'UtnCyOndtbg  faid  John  {l\it  ^\z{tii\f[)  held  and  enjoyed  the 
faid  places  in  which,  ^c.  (amongft  other  premifes)  with  theap* 
purtenances,  as  tenants  thereof  to  the  faid  Hollandy  in  manner 
following,  to  wit,  the  faid  ffllliam  Braitbtvaiu  for  and  during  a 
part  of  the  time  laft  aforcfaid,  until  and  at  the  time  of  his  deatbf 
and  the /aid  John  from  the  time  of  the  death  of  the  faid  IVtlUgm 
Braithwaite  for  and  during  the  refidue  of  the  time  lajl  aferefiU^ 
under  and  by  virtue  of  a  certin  other  demife  thereof  thentofoie 
made,  and  before  the  faid  time  when,  iic.  determined,  at  a  cer- 
tain yearly  rent,  to  wit,  the  yearly  rent  of  66  /.  31.  and  the  laid 
John  continued  and  was  in  the  poflcflion  of  the  faid  place,  iir 
which,  ^r.  from  the  determination  of  the  faid  laft  mentioned 
demife,  until  and  at  the  faid  time  when,  ^c.  and  becaufe  a 
large  fum,  to  wit,  the  fum  of  296/.  i8r.  of  the  faid  laft  men* 
tioned  yearly  rent,  for  fix  years  of  the  faid  laft  mentioned  de« 
mife,  ending  and  ended  on  the  29th  day  of  September  in  the  iaid 
year  1788,  on  that  day  and  year,  and  alfo  at  the  faid  time,  wbeo, 
is'c.  were  in  arrear  and  unpaid  to  the  faid  Holland^  he  the  find 
Holland  in  his  own  right  well  avows,  and  the  faid  Humphry  n 
bailiff  of  the  faid  Holland^  well  acknowledges  the  taking  of  the 
faid  goods  and  chattels  in  the  faid  declaration  mentioned  in  the 
faid  places,  in  which,  ^c.  at  the  faid  time,  when,  bTr.  the  faid 
time  when,  ISe.  being  within  the  fpace  of  fix  calendar  months 
after  the  determination  of  the  faid  laft  mentioned  demife,  and 

dttrbg 


BfiAITH- 
WAITK 


IN  THE  Thirtieth  Tear  of  GEORGE  HI.  467 

during  the  continuance  of  the  faid  Holland^s  title  and  intcreft  in     1790. 

^nd  to  the  faid  demifed  premifes,  and  during  the  poflcflxon  of 

the  faid  John^  from   whom  and  the  faid  H^ilUam  Braithwaitey 

fuch  arrears  of  rent  become  due  as  laft  aforefaid,  and  juftiy,  tic. 

for  and  in  the  name  of  a  diftrefs  for  the  faid  rent  io  due,  in    ^^"^«*'^' 

*arrear  and  unpaid  as  laft  afortfaid,  and  which  faid  rent  ftiil  re- 

tnains  due  and  unpaid,  tic* 

The  fourth  were  like  the  third,  except  that  the  annual  rent 
Was  ftated  to  be  42/.  and  the  arrears  252/. 

To  each  avowry  l^ind  cognizance  there  was  a  general  demurrer, 
in  fupport  of  which  Clayton^  Serjt.  argued  in  the  following  man- 
tier :  At  comnlon  law  no  diftrefs  could  be  taken  after  the  ex- 
piration of  the  term.  1  RolL  Ahr.  672.  C«.  Litt.  47.  h.  The 
Aatute  8  Annt  c.  14.  gave  a  power  to  executors  and  others  to 
tliftrain  within  fix  months  after  the  determination  of  the  term, 
^nd  during  the  pojfejfan  ofihe  tenctnt.  The  avowant  is  in  the  na- 
ture of  a  plaintiff,  and  to  intitle  himfelf  to  enter  muft  make  a 
good  title  in  omkibus.  He  ought  to  ihew  that  the  diftrefs  was 
taken  during  the  poffcffion  of  the  tenant.  Here  tViUiam  Braitb^ 
tuaiti  died  before  all  the  rent  became  due,  for  which  the  diftrefs 
was  taken.  The  caib  therefore  is  not  within  the  terms  of  the 
provifo,  nor  within  the  fpirit  of  it,  as  it  would  tend  to  this,  that 
the  fucceeding  tenant  fhould  be  liable  to  be  diftrained  for  rent 
due  from  his  predeceflbr,  who  was  out  of  poflei&on)  and  afte^ 
fix  months  had  expired  from  the  end  of  the  term.  The  firft 
and  fecond  avowries  ftate  that  Elizabeth  Braithwaite  the  admir 
niftratrix  continued  in  pofteffion,  and  the  third  and  fourth  that 
the  plaintiff  did  the  fame ;  the  pleading  then  is  bad,  for  the 
time  that  William  Braithwaite  was  tenant.  The  term  quoad 
•ff^Uiam  Braithwaite  determined  by  his  death. 

jtdairy  Serjt.  for  the  defendants.  The  three  principal  ftatutes 
concerning  diftreffes,  make  thefe  avowries  good.  The  32  Hen.  8. 
^.  37.  (a)  enables  the  landlord  to  diftrain  againft  executors  and 
adminiftrators ;  the  8  Jnne  c  14*  {h)  to  diftrain  within  fix 
months  after  the  ^nd  of  the  term  ;  and  the  11  Geo.  2.  e.  19.  {e) 
to  avow  generally.  . 

The  court  ^fetc  very  clearly  of  this  opinion,  and  therefore  gave 

Judgment  for  the  defendants  (d)p 

(</)  The  rale  iot  judgment  was  drawn  up  general  for  ihe  defeAdanti>  bot  cIm  opioioo 
•f  the  court  was  gWen  on  the  two  6rft  avowriet. 

Hh  z 
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1790. 

Junt  a  3d. 

AnadioooB  Middlifix^   TsjATHAUIEL  Ltt  AHon^  htc  of  Liwrwun^ 

IheSSfrts     ('^  ^'^•)  *"  ^^^  ^^""^y  ^f  ^"Z^*  ^^^-  '"^  flicriff  of  the 

^^.  6.  e.  9.  fame  county,  was  attached  to  anfwer  to  James  Studd^  in  a  ptet  of 
]q;ainfta  trcfpafs  on  thecafc,  &fc.  and  thereupon  the  faid  ysmnhyTiumbj 
^aSw^w  ff^^r^  ^^^  attorney  complains  :  For  that  whereas  by  m  certain  afi 
take  tail  on  made  in  the  parliament  of  the  lord  Hi/try  the  Sixth,  late  king  of 
L^Vouf'of  JSnglnHd,  ^c.  holden  at  mjiminjitr  in  the  county  of  MkUlifiMf 
tUmetyi  on  the  a 5th  day  of  February^  in  the  23d  year  of  his  reign,  it  W 
J^^^g"o^,  amongft  other  things  enafled  by  the  authority  of  the  faid  par- 
ly  to  pfoceft  liament,  that  all  fherifFs  (hould  let  out  of  prifon  all  manner  of 
in  court      p^,.fQng  \^y  jhcm  Of  any  of  them  arretted,   or  being  in  their 


^**  cuftody,  by  force  of  any  writy  Hilt  er  warrant ^  in  attf  a^imfif* 

fonal^  or  by  caufi  ofinMSIment  tf  irefpafi^  upon  reafonable  foie- 
ties  of  fufficient  perfons,  having  fufficient  within  the  countiis 
where  fuch  perfons  be  fo  let  to  bail  or  mainprise,  to  keep  their 
days  in  fuch  place  as  the  faid  writs,  bills,  or  warrants  fluiqM 
require  (as  by  the  faid  ftatuce  reference  being  thereimto  had, 
may  more  fully  appear).  And  whereas  after  the  making  and 
publi&ing  of  the  faid  a£^,  to  wit,  on  the  16th  day  of  Diumkr% 
in  the  30th  year  of  the  reign  of  our  prefent  fovereign  lord  the 
king,  one  John  RiVitt^  profecuted  out  of  the  court  of  our  laid 
lord  the  king  of  his  chancery,  the  fame  then  being  at  W^flmi^ 
in  the  faid  county  of  Mliiltfex^  a  certMi  writ  of  our  faid  kid 
the  king  of  attachment  direded  to  the  flieriff  of  SwjfUk^  by 
which  faid  writ  the  fame  lord  the  king  commanded  the  fuk 
fberiiF  to  attach  the  faid  James  and  Elizabttb  his  wife,  and  cm 
James  Reilly  and  Elizabeth  Cctten^  fo  as  to  have  them  befeie 
the  fame  lord  the  king  in  his  court  of  chancery  in  eight  days 
after  Saint  Hilary^  whercfoever  the  faid  court  fliouUI  then  be^ 
there  to  anfwer  to  the  faid  lord  the  king  as  v^ll  touching  a  ce^ 
tain  contempt  which  they,  as  it  was  alleged,  had  committrf 
againft  our  faid  lord  the  king,  as  alfo  fuch  other  natters  as  i 
be  then  and  there  laid  to  their  charge ;  and  further  to 
and  abide  fuch  order  as  our  faid  lord  the  king*s  faid  court  llioidd 
make  in  that  behalf;  and  that  the  fame  (heriff  (hould  bring  that 
writ  with  him;  which  faid  writ  was  thus  indorfed,  «^bj  the 
«<  court  for  not  anfwering  at  the  fuit  of  J§bm  RntHi  KCq.  plam- 

{a)  At  this  idion  fm  rtiher  unconmoo,  the  dccUraUoA  ii  ftatc4  atlcBgdu 

••  tiff* 
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^  tifF."    Which  faid  writ  To  indorfed,  the  faid  Jfihn  Reveit  after-     1790. 
wards  and  before  the  return  of  the  fame,  to  wit,  on  the  26A  day  ■ 

of  Deamber^  in  the  30th  year  of  the  reign  of  his  prefent  majefty       ^^°° 
at  Wtjlminjitr  aforefaid,  in  the  county  of  Middlifex  aforefaid,     AcToxi 
delivered   to  the   faid  Naihaniil  La^  then  (heriff  of  the  faid 
county  of  Suffolk^  in  due  form  of  law  to  be  executed ;  by  virtue 
of  which  faid  writ,  the  faid  Nathaniii  Lm^  fo  being  fuch  flierifF 
of  the  county  of  Suffilt  as  aforefaid,  afterwards  and  before  the 
return  of  the  faid  writ,  to  wit,  on  the  16th  day  of  Deamber 
in  the  year  laft  aforefaid,  at  Campfay  Ajh  in  the  faid  county 
of  Suffhlk^  took  and  arrefted  the  faid  Jama  Studd  and  Elizabeth 
his  wife  :  and  the  faid  Jmhus  Studd  in  fad  fays,  that  immediately 
after  the  taking  and  arreting  of  theni  the  faid  JammnA  Elizsieib 
bis  wife,  they  the  faid  James  and  EUzaheth  his  wife,  then  and 
there  tendered  and  offered  to  the  faid  Nathaniii  Let  fo  being 
fuch  fherifF  as  aforefaid,  reafonable  fureties  of  fufficient  perfons, 
to  wit,  Thomas  Carthew  and  James  Lynn^  then  and  there  being 
fiifficient  perfons,  and  having  and  each  of  them  having  fufficient 
within  the  county  of  Suffolk  aforefaid,  for  the  appearance  of  them 
the  faid  James  and  Elizabeth  his  wife,  according  to  the  command 
of  the  faid   writ,  according  to  the  form  of  the  faid  ftatute* 
Neverthetefs  the  fiiid  Nathaniel  Lee  not  regarding  the  faid  ftatute, 
but  contriving  and  wrongfully  intending   unjuftly   to  injure, 
aggrieve,  and  opprefs  the  faid  James  Sfudd^  and  to  put  him  to 
great  trouble  and  expence  in  this  behalf,  ab/olutefy  re/ujid  to  accept     * 
a/ any  bailor  fureties  for  them  the  faid  James  and  Elizabeth  his 
wife,  and  afterwards,  to  wit,  on  the  fame  day  and  year  laft 
aforefaid,  carried  them  the  faid  James  and  Elizabeth  his  wife, 
to  the  common  gaol  of  our  faid  lord  the  king,  in  and  for  the 
faid  county  of  Suffolk^  and  them  then  and  there  kept  and  detained 
prifoners  under   the  cuftody  of  the   faid  Nathaniel  Lee^  thea 
IberifF  of  the  faid  county  of  Suffolk^  for  a  long  fpace  of  time,. 
to  wit,  for  the  fpace  of  10  days,  againjl  the  form  of  the  ftatute 
in  fuch  cafe  made  and  provided  \  whereby  the  faid  James  Studd 
was  not  only  during  all  that  time  deprived  of  his  liberty  and 
hindered  and  prevented  from  tranfafiing  his  lawful  affairs  and 
bttfineb,  but  alfo  by  reafon  of  the  faid  imprlfonment  of  bis  faid 
wife,  loft  and  was  deprived  of  the  fervice  and  affiftance  of  his 
faid  wife  in  his  affairs  and  bufinefs,  wherefore  the  faid  James 
Studd  faitb,  he  is  injured  and  hath  fuftained  damage  to  the  value 
of  toco/,  and  therefore  be  brings  fuit,  l£c. 

Hhj  To 
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]  jQOr         '^^  ^bis  declaration  there  was  a  general  demurrer  ;  which  \ 

■  ■  argued  in  Eajer  term  Jaft  by  Le  Blanc^  Serjt.  for  the  defendant, 

STtfDD      3j^j  Lawrencit  Scrjt.  for  the  plaintiff;  and  in  the  prefent  term 

Acton,     by  Rooii^  Serjt.  for  the  defendant,  and  Adair^  Serjt.   for  the 

plaintiff.     The  following  were  the  arguments  in  fupport  of  the. 

demurrer : 

The  queftion  in  this  cafe  is.  Whether  the  (heriff  is  bound  by 
the  flat.  23  Htn.  6.  c,  9.  to  take  bail  on  an  attachment  ifluiog 
out  of  Chancery  ?  It  is  clear  that  fuch  procefs  is  not  within  the 
words  of  the  ftatute,  which  arc^  <'  That  the  faid  flieriffs  and  all 
M  other  officers  and  miniflers  aforefaid,  (hall  let  out  of  prifon  alt 
*'  manner  of  perfons  by  them  or  any  of  them  arretted,  or  being 
•*  in  cuftody  by  force  of  any  ti/r/V,  bill  $r  warranty  in  any  acfisn. 
**  pir/analf  or  by  caufi  of  indiSiment  of  trefpafsy  upon  rcafonablc 
**  furctics,"  tfr.  Now  the  term  *•  adion"  is  confined  to  fuits 
in  courts  of  common  law.  It  is  to  be  confidered  therefore, 
whether  the  meaning  of  this  flatute  extends  to  this  procefs  0^ 
attachment  out  of  a  court  of  equity.  At  common  law  there 
was  no  arrefl  in  civil  actions  except  in  cafes  of  trefpafs  vi  it 
^rmisi  and  in  fuits  to  recover  the  debt  of  the  king :  but  by  a 
gradual  progrefs  it  was  extended  to  all  perfonal  a£lions  as  at  the 
prefent  day.  The  flat.  52  Hen.  3.  c  23.  and  eighteen  ycarf 
^fter,  the  flat.  ff^e^.  2.  13  Ed.  i-  c.  11.  gave  an  attachment 
againft  the  bodies  of  bailiffs,  fcrvants,  chamberlains,  and  receiv- 
ers, for  arrears  of  accounts.  The  I'^Ed.  i«y7*  3-  gave  the r^^/fi 
fi  laicui  againfl  the  conufor  of  a  flatute  merchant.  By  25  Ed,  3* 
ji,  5*  c.  17.  the  fame  procefs  is  given  in  debt  and  detinue  as  in 
account.  The  27  Ed.  3.  y?.  2.  c.  9.  enables  the  mayor  of  the 
fiaple  to  arreft  the  conufor  of  a  flatute  flaple.  The  19  Htn.  7. 
€.  9.  allowed  the  fame  procefs  in  cafe  as  in  debt  or  trefpafs.  The 
23  Hen.  8*  c*  14.  ordained  the  like  procefs  in  forcible  entry  on 
j  Ric.  2*  as  in  trefpafs  at  common  law,  and  the  like  in  annuity 
and  covenant  as  in  ao  a£tion  of  debt.  And  21  Jac.  i.  e.  4.  the 
Uke  procefs  in  popular  anions  as  in  trefpafs  vi  et  armis  at  cbqa- 
mon  law.  An  arrefl  therefore,  by  the  procefs  of  a  court  of 
common  law,  is  a  matter  of  right  in  the  plaintiff  which  courts 
of  law  cannot  prevent,  and  in  which,  before  the  legiflature 
interfered.,  the  flieriff  had  no  legal  power  to  take  baiL  For  this 
purpofc  the  23  Hen.  6.  ^.9.  13  Car.  2.  Jl,  2.  r.  2.  ^  12  Geo.  I. 
f.  29.  were  paffed.  But  an  arreft  in  a  court  of^  equity  is  by  no 
aieaiis  a  right  which  a  plaintiff  can  claim;  it  is  a  mere  fi^ion 

invented 
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invented  by  fucccflive  Chancellors  to  ftrengthcn  the  jurifdiflion     1790 
of  the  court.     The  party  is  taken  on  a  fupp^^fed  contempt  of  the  '     ■■ 

court  by  non-appearance.  But  the  Chancellor  may  iffue  proccfs  ^'^^^^ 
of  contempt  or  not  at  his  pleafure,  qiay  model  and  controal  the  Acton.. 
arreft,  and  may  dire6^  whether  any  bail,  or  to  what  amount, 
iball  be  taken.  The  principle  therefore  of  arreSs  in  courts  of 
common  law  and  equity  is  totally  different.  If  courts  of  law 
had  adopted  the  fame  fidion,  the  ftatutes  which  extended  the 
€apias  would  have  been  unnecefTary.  The  proceeding  in  equity 
is  not  diredly  for  any  demand  either  real  or  perfonal,  it  is  not 
in  rtm  but  in  pir/onam.  4  Injl,  84.  It  is  ufuaily  for  relief 
where  the  law  is  harfb,  as  in  cafes  of  penalties;,  or  defective,  as 
in  applications,  for  fpe^ific  performance,  or  for  the  difcovery  of 
fraud.  Ic  was  originally  a  matter  of  grace  and  favour,  and  not 
to  be  demanded  as  a  right.  Incidentally  indeed  equity  gives  full 
relief;  having  once  entertained  jurifditSlion  of  the  caufe  it  will 
not  fend  the  parties  to  law  again.  The  igHen*  J*  c.  9.  being 
ihe  iirft  (latuce  which  gave  a  power  to  arreft  in  cafes  where  no 
fpecific  demand  was  made,  it  is  obvious  that  at  the  time  when 
|he  ftatute  in  queftion,  23  Hen.  6.  c  g.  wais  paiTed,  there  was 
np  power  to  arreft  in  fuch  cafes*  In  this  aflion  therefore,  whicli 
is  to  recover  uncertain  damages,  there  could  have  been  qo  arreft 
Q^  theperfon  at  that  time.  Confequently  this  atflion  could  nol 
bave  come  within  the  provifions  of  the  ftatute,  or  have  been 
in  the  contemplation  of  the  Legiflattire.  The  fubpcena  in 
Chancery  was  not  invented  before  the  reign  of  Ric.  2.  3  Blacks 
Com.  5a.  The  attachment  of  contempt  for  difobeying  it  muft  of 
courfe  be  fubfcquent.  In  the  reign  of  Hiti.  6.  great  je^louHes  were 
entertained  of  the  power  of  the  court  of  Chancery.  Accordingly 
(he  15  Hen.  6.  c.  4.  reciting  that  divers  perfons  had  been  vexed 
9nd  grieved  by  wri:s  o{  fuhpctna^  direded  that  "  no  writs  of 
**  fubpcena  (hould  be  from  thenceforth  granted  until  furety  were 
*^  found  to  fatisfy  the  party  fo  aggrieved  and  vexed  for  bis  da- 
**  mages  and  expences,  if  fo  be  that  the  matter  cannot  be  made 
"  good  which  is  contained  in  the  bill."  And  the  31  Hen.  6. 
<•  2.  which  jcnafis  that  the  Chancellor  (hould  ifllie  proclamations 
againft  perfons  who  refufed  to  obey  the  king's  writ  and  appear 
|>efor&  the  council,  or  in  Chancery,  is  particularly  cautious  that 
no  pretence  fhould  on  that  account  be  made  for  increafing  the 
Jurifdi£lion  of  the  court  of  Chancery  in  other  refpeAs;  ic 
therefore  provides  <<  That  no  matter  determinable  by  the  law 
f^  of  th^  kingdom,  (hould  by  that  a£l  be  determined  in  any 

H  h  4  «  other 
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<<  other  form  than  according  to  thf  courfe  of  the  fame  law  ia 
<<  the  courts  of  the  king^  having  the  determinatioo  of  the  fant 
St»p»     c<  1||^/»    At  diflFercnt  periods  then  in  the  reign  of  Him.^tn  the 
AcTon.    Legiflature  (hewed  plainly  an  intention  to  reftrain  within  certaia 
bounds  the  authority  of  the  court  of  Chancery.     It  is  hardly 
therefore  to  be  conceived,  at  an  intermediate  time  between  tht 
nineteenth  and  thirty-firft,  vi%.  in  the  twenty*third  year  of  chat 
prince,  when  the  jealoufy  of  the  encroachments  made  by  clerical 
Chancellors  was  at  its  height,  that  if  the  procefsof  attachmentontof 
Chancery  for  difobeying  zfuhpmna  had  been  known,  the  Legilla* 
ture  would  have  omitted  to  regulate  that  procefa  together  widi 
Ac/uhp^na,     But  if  it  were  at  that  time  known,  it  muft  be  pre- 
fumed  that  it  was  purpofely  omitted  in  a  ftatute  which  fpeaks  of 
4ther  kinds  of  attachment.     If  it  were  not  known  at  the  time 
of  paiRng  the  ad,  it  ought  not  to  be  brought  within  the  mean* 
ing  of  the  zSt  by  a  forced  conftrufiion.     This  is  a  penal  ftatute, 
h  gives  treble  damages  and  a  penalty  of  40  A,  and  is  therefore 
to  be  conftrued  ftriSly.    Though  this  is  not  an  aAion  for  the 
penalty,  yet  the  fame  conftru£lion  muft  prevail.     There  cannot 
be  two  methods  of  conftruing  the  fame  words  of  a  ftatute.     The 
Jldf.  13  Car.  a.  ^.  2.  C'  2*  which  is  in  pari  matniii  is  in  terms 
confined  to  procefs  out  of  the  courts  of  King's  Bench  and 
Common  Picas,  and   in  the  fourth  fedion  exprefsly  excludes 
ittacbments  of  contempt.     In  perfonal  anions  at  law,  the  objeA 
is  to  compel  an  appearance  to  anfwer  the  demand  of  the  plaintiff 
of  a  rf)ecific  fum  which  is  marked  on  the  writ.     The  (heritf 
l^nows  in  what  fum  he  is  to  take  bail ;  his  line  of  conduA  is 
pointed  out.     The  plaintiff*  may  take  an  a(Bgnment  of  the  bail 
bond  if  good  bail  be  not  put  in  to  the  a6lion.     But  in  the  prefent 
rafe  there  can  be  no  fuch  alignment  or  juftification  of  bail,  or 
any  other  means  by  which  the  fheriff  can  relieve  himfelf  from 
the  confcquences  of  his  difobeying  the  writ.     There  Is  nodeci- 
^on  or  authority  whatever  to  flicw  that  this  cafe   is   within  the 
ftatute.     If  fuch  there  were,  it  would  be  againft  the  firft  prin- 
ciples of  the  law  of  arrcfts.    On  the  contrary,    in  Bland  v. 
Riceardy  3  La*  208.  it  was  determined,  that  a  bond  taken  by 
a  jfheriff  from  a  pcrfon  arrefted  on  an  attachment  out  of  Chan- 
cery, was  void,  becaufe  fuch  perfon  %ve$  not  bailabU.     And  lA 
an  anonymous  cafe,  Stra.  479.  it  is  flatcd  to  have  been  refoived 
by  all  the  judges,  that  the  (heriff  cowidn^t  takt  bail  on  an  attach- 
ment*   Ail  the  cafes  indeed  on  the  fubjcd  turn  00  the  queflion, 

Whether 
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Whether  the  bond  when  taken  were  good  or  not  i  The  expfef-  1790. 
Hon,  that  the  bond  is  within  ihi  ftatuU^  is  equivociU  In  foflie 
cafe^  it  means  thtt  the  bond  is  good,  in  otherSi  that  it  is  bad, 
aceording  as  it  has  reference  to  different  parts  of  the  ftatote^  Acroir* 
which  in  one  claufe  prohibits  bdnds  for  eafe  and  &¥oaf,  and  in 
another  requires  (heriffs  to  let  to  bail  upon  rearonable  fureties* 
Cmn.  Dig.  tit.  Bail,  (F  8.)  7  Fentr.  238.  Cra.  Eli%.  647. 
S^li%  234.  Courts  of  law  have  rightly  hoiden  in  many  inftancet, 
the  bond  to  be  good,  as  being  allowable  within  the  equity  of  tht 
ftatute.  But  there  is  a  wide  difference  between  allowing  tht 
bond  to  be  taken,  and  compelling  the  fheriff  to  take  it.  Thougk 
when  a  ftatutt  fays  an  officer  may  do  a  thingi  the  conftruSion  it 
that  he  mufi  do  if,  yet  at  common  law  the  words  may  and  mufl 
liave  a  very  different  fignification.  There  are  many  inftances 
where  officers  have  a  difcretionary  power.  If  commiffioners  of 
rebellion  take  a  man,  they  may  bail  him  or  not  at  tbehr  difcretion. 
C$m.  Dig.  tit.  Cbane.  (D  5.}  If  therefore  thp  fheriff  has  it  \m 
his  option  to  take  bail  or  not  on  an  attachment  out  of  Chancery^ 
clearly  the  prefent  adion  cannot  be  maintained.  But  the  true 
ground  is,  that  if  any  remedy  is  wanting,  it  muft  be  fonght  iii 
Chancery,  as  the  Chancellor  iffues  the  proctfs  to  vindicate  hit 
^ourt  from  contempt,  it  is  for  him  to  determine  whether  the 
Sheriff  ought  to  take  bail.  If  the  (beriff  has  a£ted  improperly, 
that  court  will  punilh  him.  Courts  of  iaw  are  not  to  interfere 
with  the  court  of  Chancery.  In  Bailey  v.  DevgriuXj  %  Vem. 
$69.  an  injundion  was  granted  to  reftrain  the  defendant  from 
proceeding  in  an  afiion  at  law  againft  the  plaintiff,  for  an  arrefl 
on  a  commilfion  of  rebellion.  So  alfo  where  trefpafs  has  been 
brought  for  going  over  the  plaintiff^s  land,  to  execute  proceft 
of  the  court  of  Chancery,  an  injunAion  has  been  granted. 

On  the  part  of  the  plaintiff  it  was  argued  as  follows:  The 
procefs  of  contempt  being  fubftituted  by  courts  of  equity  in 
lieu  of  procefs  of  law,  ought  to  be  governed  by  the  fame  rules. 
There  is  no  ground  for  the  argument,  that  the  defefi  of  jurif* 
didion  in  a  court  of  equity  Ihouid  give  it  a  greater  power< 
Although  tht  words  **  adion  perfonal"  in  a  mere  technical 
fenfe  fignify  an  afiion  at  law,  yet  in  fad  an  attachment  out  of 
X^hancery  is  a  writ  in  a  perfonal  fuit.  The  ftatute  in  queftion  is  a 
remedial  laW»  It  was  made  to  protedi  the  liberty  of  the  fubjed,  and 
therefore  ought  to  receive  a  liberal  eonftrufiion.  As  to  the  argu* 
ment,  that  no  fuch  action  as  this  was  ever  brought,  the  reafon  is^ 
|bai  it  has  been  the  univerfal  practice  to  uke  bailt  which  no 

iheriff 
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1790.     iheriff  ever  before  thought  of  refufing.     If  he  m^  take  bail,  ha 

^g  tnuJI  on  every  principle  of  fenfe  and  law;  the  Tame  conftruaion 

V.        ought  in  reafon  to  be  put  upon  the  words,  whether  chey  areufed 

^CTON,  ;„  a  ftatute,  or  in  the  language  of  the  common  law.  If  the  cafe 
in  Com.  Dig.  tit.  Chanc.  (D  5.)  cited  from  i  Chan.  Rip.  261. 
be  corred^,  it  is  contrary  to  the  law  of  the  land,  and  hoftiie  to 
the  common  liberty  of  the  fubjed.  Admitting  the  authority  of 
(tf)  BaiUy  v.  DtviViux^  and  of  the  cafe  where  the.conrl  of 
Chancery  granted  an  injundion  in  an  afiion  of  trefpafs  for  going 
over  the  plaintifPs  ground,  to  execute  the  procefs  of  cbe  coart, 
neither  of  thofe  cafes  are  applicable.  In  both,  the  injundkm 
was  properly  granted :  in  the  former,  becaufe  it  was  dearly  a 
matter  for  the  Chancellor  to  determine,  whether  the  commiffloo 
of  rebellion  iflued  regularly  or  not ;  in  the  latter,  becaufe  the 
court  had  a  right  to  fupport  the  execution  of  its  own  procefs. 
But  in  the  prefcnt  cafe  there  is  no  queflion  concerning  the 
regularity  of  the  procefs,  nor  any  obftrudion  to  the  execution 
9f  it.  1  he  attachment  has  been  duly  qxecuted,  and  the  queflion 
is.  Whether  the  (herifF  can  refufe  to  take  bail  after  he  has  done 
bis  duty,  and  complied  with  the  commands  of  the  court)  As 
to  the  authority  of  3  Leon^  it  is  probably  miftatcd,  fince  it  is  not 
fupported  by  the  cafe  of  Dive  v.  Manningbam  (i),  to  which  it 
refers,  but  which  was  on  a  queflion.  Whether  the  bond  which 
was  there  taken  was  void  by  the  flat.  23  Hen.  6.  ?  not.  Whether 
ai  bail  bond  could  be  taken  ?  That  it  has  been  for  a  great  length 
of  time  the  pra£lice  to  take  bail  in  cafe.of  an  attachment,  appears 
from  Cm.  Dig.  tit.  BatU  (F  8.)  and  the  cafes  there  cited, 
Styley22'^-  2  Jtk.  507.  Hinders  Chanc.  Prac.  107.  And  that 
on  a  refufal  to  take  bail,  the  proper  remedy  againft  the  (heriff  is 
by  an  aflion  on  the  cafe,  and  not  an  adlion  of  trefpafs,  is  plain 
from  2  Mod.  32.  Smith  v.  Hall. 

Cur.  vuh  advif. 

Lord  Loughborough,  after  dating  the  declaration  and  the 
nature  of  the  a^ion,  proceeded  thus: — We  have  taken  this 
cafe  into  full  confideration,  and  have  conferred  with  the  other 
judges  on  the  fubjcfl,  and  the  refult  is,  that  we  arc  all  of 
opinion  that  the  a£)ion  as  laid  cannot  be  maintained.  It  being 
the  cafe  of  procefs  iflfuing  out  of  the  court  of  Chancery,  we 
think  that  it  does  not  come  within  the  ftatute  23  Hen.  6.  c.  9. 
which  dircQs  that  fheriffs  (hall  let  all  perfons  out  of  prifon  by 

(a)  X  Vern.  169.  (*)  Plvwd.  62. 

them 
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them  arreted,  or  being  in  their  cuftody  ^^  hy  force  of  any  writ^     HQO. 
f«  Ull^  or[tuarrant  in  any  a^ion  ferfonal^  which  words  are  con-   „. 
fined  to  anions  at  law.     A  fubfequent  ftatute,  ijC^r.  2.^.2«      STvon 
c.  2.  which  was  made  on  the  fame  fubjeft,  is  diftin^ily  confined  to     Actom. 
anions  in  the  Ki'^g's  Bench  and  Common  Pleas,  «nd  it  does  not 
appear  to  have  been  the  intent  of  the  Legiflature  to  interfere  with 
the  procefs  of  a  court  of  equity.    It  is  extremely  clear  that  the 
ufage  has  been  for  the  flierifF  to  take  a  bail  bond  in  40/.  on 
an  attachment,  and  it  is  fo  laid  down,  Danbyv.  Lawfon^  Eq,  Ca. 
Ahr.  351.     But  it  does  not  appear  that  he  is  obliged  to  take  ic 
by  the  ftatute.     The  firft  procefs  in  the  court  of  Chancery  is  a 
fiihpcena^  and  if  the  party  does  not  appear,  then  an  attachment 
pf  contempt  iflues.     If  on  this  attachment  he  cannot  be  taken, 
sind  the  flieriff  returns  mn  4ft  inventus^  they  go  on  to  a  fecond 
attachment,  and  if  the  party  be  not  taken  on  that,  the  next 
procefs  i$  a  commiffion  of  rebellion.     On  this  the  commiffioners 
QUght  in  all  cafes  immediately  to  bring  the  party  up  into  court* 
There  is  an  inaccuracy  therefore  of  expreffion   in  Harriforft 
Chan.  Prac.  (n )  where  it  is  faid  that  the  commiffioners  ought  to 
take  bail,  and  not  keep  the  party  lingering  in,  prifon   in  their    , 
boufes.     They  certainly  have  no  right  to  keep  the  perfori  arrefted 
in  prifon :  their  duty  is  to  bring  him  up  without  delay  to  the 
court  of  Chancery.     There  are  cafes  indeed  where  they  may 
i)ot  take  bail.     But  in  the  prefent  cafe,  if  the  (heriff  has  done 
wrong,  it  is  for  that  court   to  interfere  out  of  which  the  pro- 
cefs came.    I  do  not  mean  to  fay,  that  there  are  no  cafes  of 
this  kind,  where  it  would  be  right  for  the  flierifF  to  take  bail  \ 
but  the  queftion  for  us  to  deterihine  is.  Whether  he  is  bound  to 
do  it  by  the  ftatute  ?  And  for  the  reafons  I  have  ftated,  we  are 
all  of  opinion  that  he  is  not  bound  to  do  it,  and  therefore  there 
^uft  be 

Judgment  for  the  defendant. 

[A  315*  ^l>>ch  ftatei  jmperfc^lly  the  cafe  of  JniUt  v.  yMghan,  s  Cban,  Ref,  2^1. 


ca;ses  in  trinity  term 


wuntfiau  Home  v.  Earl  Camden  and  Others* 

Junt  %ii, 

PrcbiHihn  to  the  court  of  Lords  of  the  Privy  Council,  Com- 
tt)iffioners  of  Appeals  horn  the  Admiralty  in  Prise  Caufes, 

The  Declaration  was  as  follows : 

Doriog  the  MiMt/ix^  l^^^  ^*i^^  HotiouraUi  CbarU$  Earl  Camdm^  ihi 
Iurut«*  (towitO  $^  Moft  hl,bU  Francis  GMpbin  Dnkt  rf  U^ 
Sd!^nof  ^^  ^'^^'  H$nourabU  Charht  Uri  Hawttfiury^  and  Sir  Gnrp 
the  king's  tiagi  Bart,  being  commiffioners  of  our  lord  the  king^  duly 
adet^hl"^  appointed  for  receiving,  hearing,  and  determining  of  appeals 
nentoftbe   from  the  faid  lord  the  king's  courts  of  Admiralty,  in  matters  of 

luag'ttrooM 

on  board,      prize,  and  having  privilege  of  parliament,  were  fummoned  to 

ttulck"!  fct-   ^'^^^^^  Rodham  Horn  Efq.  who  in  this  cafe,  fues  as  well  for  oar 

tkmcnt  be.   faid  lord  the  king  as  for  himfelf,  of  a  plea,  wherefore  they  have 

the^Mfi^-    caufed  procefs  to  ifilie  againft  J$bn  PoJUy^  in  a  certain  bufineft 

and  iecret      of  appeal  and  complaint  of  nullity,  from  our  faid  lord  the  king's 

were  givra'    '^'g^  Court  of  Admiralty  in  England^  promoted  and  brought  by 

by  his  ma.     Givrgi  Johnftotii  Efq.  commander  in  chief  of  a  fquadron  of  bis 

a»mi^nd.     ^^^^  majefty's  (hips  and  veflels,  lately  employed  in  an  expidiiii^ 

^  in  chief,   againfl  the  Cape  ^f  G^od  Hopt  ^nA  its  dependencies;  and   the 

hMiyvfkkk    feveral  commanders,  9ffic€rs  and  snarines  on  biardof^  and  behngiag 

^Hidl  tkt  ^^  ^hefaidjhips  and  vejfelsy  compofing  the  faid   fquadron,  as  tb$ 

jcutc^athM  file  captors  of  the  fbip  HoogJkarpeU^  whereof         ■    ■  Hermeyer 

*£!tnX^at  ^**  tnaftcr,  and  her  cargo,  againft  Major  General  ffiaiam  Mea* 

^*kJT'f^   ^!?wi>  and  the  officers^  foldiers  and  others  of  our  faid  lord  the  Jting's 

mmt^^id    land  forces^  and  the  officers^  privates  and  others  of  our  faid  latdnhe 

/wjfcfmr  ^'^<^''  royal  artillery^  and  the  engineers  ferving  under  the  cotHmand 

bttwtfn  tkt    of  the  faid  IVilliam  Meadows^  at  the  time  of  the  capture  and 

frees!*  The  fcizure  of  the  faid  (hip  and  goods,  ajferting  tbemfelves  to  be  joint 

•tuck  was     captors  of  the  faid  (hip  and  cargOi  contrary  to  his  faid  majefty's 

butthefqM.  writ  of  prohibition  before  diredied  and  delivered  to  them. 

dfon,  while        And  theiefore  the  faid  Rodham^  who  fues  as  well  for  the  faid 

the  troops 

n»ereow        lofd  the  king  as  for  himfelf,  by  John  Irving  his  attorney,  com* 

ktirdt  took 

at  prise  a  (hip  and  cargo  b?l  nging  to  the  enemy,  in  an  of>€n  unfirtifiid  bay^  at  a  diflance  from  the 
defVmcd  objeA  of  attack.  This  fliip  and  cargo  being  condemned  as  lawful  prize,  the  frtJaa  pf  it 
was  tc  be  diftrihuud  aecordiMg  to  the  ^ovifions  of  the  frict  aff,  si  Ceo,  3.  c.  15.  and  tkt  JMramnt 
^uUmat'ton,  [The  co-:rt  of  C.  P.  held  that]  under  that  a^l*  a  Itgatrigkt  was  veAed  io  theomccif 
and  crews  of  the  fquadron  ro  tktirjbares,  on  the  condemnation  u  lawful  prise.  Theiefoie,  where  the 
crurt  of  lords  commitrioners  of  appeals  from  the  Admiralty  had  ifTucd  a  monition  to  the  prise  afenr* 
to  bring  in  the  proceeUt  which  were  in  hii  hands,  a  piuhibiiion  was  granted  tu  that  Court,  becaufe 
tilt  ncKitkn  'w^:  contrary  to  the  legal  xe/lcd  tight  of  chc  uHcers  and  ciews  of  the f<)uadroa«  [See  note 
at  the  end  of  ihc  cafcj  p.  5^3-] 

plains, 
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pliins,  that  whines  all,  and  all  manner  of  pleat,  of  and  concern*     1790, 
ing  the  validity,  explanation,  interpretation,  conftruAion,  or  ex»  ■  • 

pofition  of  the  laws  and  ftatutes  of  this  realm,  and  the  cogni«     "^^ 
«ance  of  fuch  pleas,  belong  and  appertain  to  the  faid  lord  the  Earl  Cai«i» 
king,  and  his  royal  crown,  and  to  the  common  law,  and  in  the . 
courts  of  the  faid  lord  the  king  of  record  ought  and  have  always 
been  accuftomed  to  be  tried  and  difculTed,  and  not  in  any  court 
proceeding  by  any  law  differing  from  the  common  law  of  this 
realm.     And  whereas  the  faid  lord  the  king ,  did  in  the  (econd 
year  of  his  reign,  by  his  commii&on  under  the  great  feal  of  Gr§ai  Coaunir. 
Briiahj  nominate,  conftitute,  ordain,  and  appoint  all  and  every  ^^^^^ 
of  his  privy  counfellors  for  the  time  being,  and  others  therein 
named,  or  any  three  or  more  of  them,  to  be  his  commiffiooers  for 
receiving,  hearing,  and  determining  of  appeals  from  the  faid  lord 
the  king's  courts  of  Admiralty,  in  matters  of  pri«e.   And  whereas 
the  faid  court  of  commiffioners  of  appeals,  proceeds  by  fome  law 
differing  from  the  common  law  of  this  realm,  and  therefore  has  hMttm 
no  power  or  authority  to  try  or  difcufs  the  validity,  explanation,  l^^^^ 
interpretation,  conftnidlion,  or  expofition  of  any  a  A  or  ads  of  of  pariU. 


parliament,  or  to  expound  them  otherwife  than  is  warranted,  and  ^^^^ 
allowed  by  the  common  law  aforefaid.   A  nd  whereas  a  ftatute  was 


made  in  the  parliament  of  the  faid  lord  the  king  held  at  fTe/l'  '^'  . 
minftir  in  the  faid  county  of  Middltfe^e^  in  the  21ft  year  of  his  aareciQ* 
reign,  intitled  ^'  An  aA  for  the  encouragement  of  feamen  and 
**  for  the  more  fpeedy  and  effe£lual  manning  his  majefty's  navy/* 
And  whereas  by  the  faid  ftatute,  (reciting  that  his  ma)efty  by 
iuder  in  council  dated  the  aoth  day  ofDiomiir  in  the  year  of  our 
Lord  1780,  was  pleafed  to  order  general  reprifals  to  be  granted^ 
sgainft  the  (hips,  goods,  and  fubjedls  of  the  States-General  of  the 
United  Provinces,  and  that  as  well  all  his  majefty's  fleets  and  (hips 
as  alfo  all  other  (hips  and  veflels  that  (bould  becommiffionated  by 
letters  of  marque  or  general  reprifals,  or  otherwife,  by  his  mt-*^ 
}efty*s  commtfEoners  for  executing  the  oftce  of  Lord  High  Ad* 
miral  of  Gnai  Britaifi^  (hould  and  might  lawfully  feise  all  (hips, 
vei&ls,  and  goods,  belonging  to  the  States  General  of  the  United 
Provinces,  or  their  fitbjeds,  or  others  inhabiting  within  any  of  the 
territories  of  the  States  General  of  the  United  Provinces,  and 
bring  the  fame  to  judgment,  in  any  of  the  courts  of  Admiralty 
within  his  majefty's  dominions,)  for  the  encouragement  of  the  ofll^ 
cers  and  feamen  of  his  majefty's  fbips  of  war,  and  the  officers  and 
(eamen  of  all  other  Britijb  (hips  and  veflels,  having  commiffioni 

-  anil 
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1796.     3^^  letters  of  marque,  and  for  inducing  all  Brilijb  Teamen,  «vKd 

^-   ■  might  be  in  any  foreign  fervice,  to  return  into  this  kingdom,  and 

HoMi      become  ferviceable  to  his  majtfty,  and  for  the  more  cffeAual 

EarlCAM-   fecuring  and  extending  the  trade  of  his  majcfly's  fubjeds,  //  was 

**■•*•       ifiaffed^  that  tht  flag-officers^  commanders^  and  oiber  officers^  feamen^^ 

Perfons  who  mariners^  andfoldiers^  on  hoard  every  Jhip^  and  vejfel  §f  uuar^  in  bit 

S^rop^ty*  ^^j^fif^  poy*  ^««W  have  the  file  intereft  and  property  a/and  in  all 

of  priiei.      and  every  Jhip,  vej/ely  goodsy  and  merchandizes^  which  they  had  taken 

iince  che  20th  day  of  December^  in  the  year  of  our  Lord  lySOyOr 

{hould  thereafter  take,  during  the  continuance  of  hoftilities  againft 

the  States  General  of  the  Unked  Provinces,  after  the  fame  QioM 

have  been  finally  adjudged  lawful  prise  to  his  majefty^  in  any 

of  his  majefty's  courts  of  Admiralty  in  Great  Britain^  or  in  his 

majefty's  plantations  in  America,  or  elfewhere,  to  be  divided  in 

fuch  proportions^  and  after  fiich  manner  as  bis  majefly  by  bis  pro* 

elamation  of  the  27th  day  of  December,  in  the  year  of  our  Lord 

1780,  might  have  already  ordered  and  diredcd,  or  as  bis  majeftfi 

his  heirs,  and  fucceflbrs,  fliould  think  fie  to  order  and  drred,  by 

proclamation  or  proclamations,   thereafter  to  be  ifltied  for  tboft 

purpofes.     And  whereas  the  faid  lord  the  king,  did  by  bis  pro* 

elamation  of  the  27th  day  of  December,  in  the  year  of  our  Lord 

1780,  among  other  things  order  and  direS  that  the  produce  of 

all  prizes,  taken  as  aforefaid  from  the  States  General  of  the 

United  Provinces,  or  their  fubjeds,  or  any  inhabiting  within 

any  of  the  territories  of  the  faid  Sutes  General  of  the  United 

How  the       Provinces,  fhould  be  diftributed  as  follows,  that  is  Co  fay,  the 

ftopcrtywat  y^hole  of  thc  neat  produce  being  firft  divided  into  eieht  equal 

cobcdivided.  ]  .°  ri.-...^.V 

parts,  *'  the  captain  or  captams  of  any  of  bis  faid  Ibips  and 
**  vefTels  of  war,  who  (hould  be  adlually  on  board  at  the  taking  of 
<'  any  prize,  (hould  have  three  eighth  parts,  but  in  cafe  any  fuck 
<'  prize  (hould  be  taken  by  any  of  bis  majefty'sfhips  or  veflelsof 
'<  war,  under  the  command  of  a  flag  or  flags,  the  flag-officer  0^ 
c<  officers  being  a£!ually  on  board,  or  dire&ing  and  affifting  in  the 
<<  capture,  (hould  have  one  of  the  faid  three-eighth  parts,  the  faid 
*<  one-eighth  part  to  be  paid  to  fuch  flag  or  flag-oflicers,  in  fuck 
*^  proportions,  and  fubjed  to  fuch  regulations  as  were  thereia 
^'  after  mentioned  :  The  captains  of  marines,  and  land-forces^ 
<<  fea-lieutenants,  and  mafler,  on  board,  (hould  have  one- eighth 
*<  part,  to  be  equally  divided  amongft  them :  The  lieutenants 
*'  and  quarter- matters  of  marines,  and  lieutenants,  enfigns,  and 
•*  quarter-mafters  of  land  forces,  fecretaries  of  admirals,  or  of 
V  commodores  with  captains  unde^  them,  boatfwains,  gunnersy 

•«  purfer. 
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••  purfer,  carpenter,  maftcir*s-mates,  chiilirgeon,  pilot,  and  chap-     1796* . 
^^  lain  on  board,  (houlJ  have  one-eighth  part  to  be  equally  divided 


*•  among fl^  thenri :  The  midftiipmen,  captain's  clerk,  matter  fail-      Homc 
'*  makers,  carpenter Vmates,  boatfwainVmates,  gunner's-mates,  lariCAM- 
•*  mafler  at  arms,  corporals,  yeomen  of  ihc  (heets,  cockfwains,      '**^' 
•*  quarter-mafters,  quarter-niiafter'5-mates,  chirurgeonVmates, 
**  yeomen  of  the  powder-room,  ferjeants  of  marines,  and  land 
•*  forces  on  board,  fliould  have  one- eighth  part,  to  be  equally 
"  divided  amongft   them:    The  trumpeters,  quarter- gunners, 
•^  carpenter's  crew,  ftewards,  cook,  armourer,  iieward's-mate, 
**  cook's-mate,  gunfmith,  cooper,  fwabbers,  ordinary  trumpeters^ 
**  barber,  able  feamen,  ordinary  feamen  and  marines,  and  other 
•*  foldltrs^  and  all  other  perfons  doing  duty  and  ajjifling  on  boards 
•'  Jhould  have  two^etghth  parts^  to  be  equally  divided  amongft 
"  them.**     And  whereas  in  the  month  of  January^  in  the  year  of 
our  Lord  1781,  George  Johnjione  Efq.  fincc  dcceafed,  was  by  the  CommtnJ. 
faid  lord  the  king  appointed  commander  in  chief  of  a  fquadron  mappointed 
of  the  faid  lord  the  king's  (hips  and  veflels  in  the  pay  of  his  faid  trmy  agtinii 
majefty,  to  be  employed  on  an  expedition  againft  the  Cape  of  Good  q^J^  ""^ 
Hope^  the  fame  being  a  colony  or  fettlement  on  the  coaft  oi  Africa^ 
belonging  to  the  faid  States  General  of  the  United  Provinces ; 
iind  Major-General  IVilliam  Meadows  was  alfo  at  the  fame  time 
appointed  commander  in  chief  of  the  faid  lord  the  king's  land 
forces,  to  be  employed  on  the  faid  expedition,  and  the  faid  S^odham  Plaintiff 
was  alfo  appointed  captain  and  commander  of  a  certain  fhip  of  "Pt»inof  1 
war  of  our  faid  lord  th^  king,  called  the  Romneyy  the  fame  being 
one  of  the  (hips  of  the  faid  fquadron.     And  whereas  fecret  in*  King*srecret 
JlruSlitmi^  dated  at  Saint  James's  the  29th  day  of  January^  in  the  ^f^jj^f*?" 
year  of  our  Lord  1781,  were  given  by  the  faid  lord  the  king,  to  trtbutiooof 
the  faid  George  John/lone  and  JFilliam  Meadowsy  among  other  ^^af^!!* 
things  direding,  **  in  order  to  prevent  any  contefts  or  difputes^  that  p«<i»"o«» 
**  might  otherwife  artfe^  concerning  the  di/iribution  of  fuch  booty ^  as 
•*  Jhoi^ld  be  gained  from  the  enemy ^  by  the  joint  operation  of  bis  army 
"  and  navy  J  at  the  attach  of  the  Cape  of  Good  Hope^  that  all  fuch 
**  booty  (hould  be  divided  between  his  land  and  fea  forces^  into  two 
*•  fiaresy  according  to  the  numbers  muftered  in  each  fervice,  that 
^  thatjhare  which  Jhould  fall  to  the  fea  fervice y  Jhould  be  divided 
**  according  to  the  regulations  ejlahlijhed  in  his  navy^  and  that  out  of 
•'  the  Jhare  which  Jhould  fall  to  his  majefifs  land  forces^  his  com-- 
•*  mander  in  chief  of  the  faid  land  forces  Jhould  be  entitled  to  a  divifton 
*•  equal  in  proportion  to  that  Jhare^  with  what  Jhould  fall  to  the 
?*  commander  in  chief  of  the  feaforces^  in  proportion  to  the  JI)are 
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1790*     «  fe  falling  t§  the  navy :  the  remainder  to  be  diftributed  tmong 
**  the  officers  and  men  in   proportion  to  the  rerpedive  pay/' 
And  whereas  the  faid  fquadron  of  (hips  and  veflels,  in  the  pay  of 
Sari  Cam-   y^i^  f,;^  majefty,  whereof  the  faid  fhip  called  the  Ramuej  was  ooff 
and  whereof  the  faid  R$dham  was  captain  and  commander  as 
Fleet  failed    aforefaid,  under  the  command  of  the  faid  Gnrgi  ydrnfl^m^  having 
"^^^       on  board  the  faid  ffllliam  Miadows^  and  a  My  §f  land  fann 
hovA.         of  the  faid  lord  the  king,  diftined  t§  land  and  attaci  tbifaUCapi 
§fGood  H9pey  under  the  command  of  the  faid  tViUiam  AUadmmt 
did  afterwards  in  the  month  of  March^  in  the  year  of  our  Lmd 
1 78 1,  fail  and  proceed  from  England^  on  the  faid  cxpeditioB» 
and  on  the  month  of  'July  then  next  following,  did  arrive  within 
a  ctrtain  dlfiana  tf  thi  faid  Capi  ef  Good  Hopo^  but  the  (aid 
George  Jobnftoney  with  the  faid  fquadron  under  his  command^  emdiko 
faid  William  Meadows  with  the  faid  land  forces  under  Us  earn* 
Ko  atuck     mand^  did  notf  nor  did  neither  of  them^  at  any  time  mmkg  may  atiad 
made  on  the  ^^  /^^  j^ij  Cape  of  Good  Hope,    And  whereas  on  the  2 ift  day  of 
'  July  in  the  year  laft  aforefaid,  the  faid  fquadron  whereof  the 

faid  (bip  called  the  Romney  was  one,  and  whereof  the  faid  JEad> 
dam  was  captain  and  commander  as  aforefaid,  under  the  com^ 
mand  of  the  faid  George  Johnftone^  having  on  hoard  the  find  1¥iim 
Ham  MeadowSy  and  the  land  forces  aforefaid^  did  in  a  certain  ofeM 
la  an  open     and  unfortified  hay  called  Saldahna  Bay^  on  the  faid  coa^  of  Afrim% 
^1  *t  •        at  a  great  diftance  from  the  faid  Cape  of  Good  Hopoj  attack  and 
from  the       feizc  al  prize  a  certain  Ibip  or  veflel,  called  the  Hoogfiarpoll^  of 
^ickdtCif  ^'^'^'*  ""•  Hermeyer  was  maftcr,  with  divers  goods,  wares,  and 
taken.         merchandizes,  on  board  the  fame,  being  the  property  of  and  be* . 
longing  to  the  fubjcds  of  the  faid  States  General  of  the  United 
Sttltinthe    Pi'ovinces.     And  whereas  on  the  xyth  day  of  Jome^  in  the  year 
coartof       of  our  Lord  1782,  Philip  Champion  Crejpigtsy  £fq.  procurator- 
general  of  the  faid  lord  the  king,  did  in  the  name  of  the  faid 
lord  the  king,  inftitute  a  fuit  againft  the  faid  ffafp  an4  goods  fi| 
taken  as  aforefaid,  in  his  majefty's  High  Court  of  Adaairalty  of 
England^  before  the  worfiiipful  Sir  James  Marriot  Knt.  DoSor 
of  Laws  (Lieutenant  of  the  High  Court  of  Admiralty  of  Eng» 
land  and  in  the  fame  court  General  Official  Principal,  Com- 
miiTary  General,  and  Special  Prefident  and  Judge  thereof,  and 
alfo  to  hear  and  determine  all  and  all  manner  of  caufes  and  con^ 
plaints,  as  to  goods  and  (hips,  feized  and  taken  as  prize,  fpecially 
conRituted  and  appointed)  ;  and  by  a  certain  allegation  by  bin 
exhibited  in  the  faid  fuit,  among  other  things  did  propound  and 
allege^  that  the  faid  lliip  HoogfiarpeU^  and  the  goods  on  board 

S  Iht 


Admiralty. 


HOUK 


IN  THE  Thirtieth  Year  of  GEORGE  III.  481 

the  fame  had  been  taken  and  feized  as  prize  by  the  faid  Gtorge      1790. 
jfohnjiom^  commander  in  chief  of  the  faid  fquadron,  and  were 
at  the  aforefaid  feizure  thereof,  belonging  to  the  faid  States^  Ge- 
neral of  the  United  Provinces,  their  vaffals  or  fubjefts,  or  others    EariCAU* 
inhabiting  within  their  countries,  territories,  or  dominions  ;  and 
did  thereby  pray,  that  the   faid  fhip  Hoog/karpell  and  all  and 
iiDgular  the  goods,  wares,  and  merchandizes,  feized  and  taken 
therein,  might  be  pronounced  to  belong   at  the   time  of  the 
aforefaid  feizure,  to  the  States  General  of  the  United  Provinces, 
their  vaflals  or  fubjeds,  or  others  inhabiting  within  their  coun- 
tries, territories,  or  dominions,  and  as  fuch,  or  otherwife  liable 
to  confifcation  and  condemnation  ;  and  might  be  adjudged  and 
condemned  as    lawful  prize'to  our  fovere/gn  lord  the  king,  as 
being  taken  by  the  faid  George  Johnflone^  commander  in  chief  of 
the  faid  (quadron.     And  whereas  the  faid  Sir  Jamei  Marriot  did 
afterwards,  to  wit,  on  the  4th  day  of  September  in  the  year  lafl: 
aforefaid,  condemn  the  faid  fhip  Hoog/karpelit  ^nd   the  goods,  shipcoa* 
wares,  and  merchandizes  laden  on  board  her,  and  therewith  taken  ^*"l"«<*  ^ 
and  feized,  (except  a  packet  of  diamonds,}  as  good  and  lawful 
prizcgenerally,  refcrving  thequeftion.  Who  were  captors  f  and  Quefllon  re- 
lieving afterwards  maturely  confidcred  the  matter,  did  by  his  inter-  ^^'^^^  "^^ 
locutory  decree,  on  the  28th  day  of  Afay^  In  the  year  of  our  Lord 
17855  pronounce  for  the  inter ejl  of  the  army^  agreeable  to  thefpirit 
of  bis  majejiy  s  inflruSfions^  and  decreed  the  prize  in  queftion  to  be  Prize  de- 
Sftrihuted  according  to  the  direction  of  the  faid  in/lruaiom.    And  ??l^j^ 
whereas  the  faid  George  Johnftoncy  and  the  feveral  commanders,  according  to 
officers*  and  mariners  onboard  of  and  belonging  to  the  faid  !4^JJ?* 
fliips  and  veilels,  compoung  the  faid  fquadron,  conceiving  them- 
tdvcB  to  be  thereby  aggrieved,  did  duly  appeal  from  the  faid  Appeal  iioiQ 
decree,  to  the  faid  commiffioners  for  receiving,  hearings  and  de-  ^*'*^*^"«' 
termining  of  appeals  in  matters  of  prize.     And  whereas  on  the 
30th  day  of  JunCi  in  the  year  of  our  Lord  1786,  the  Right  Hon. 
Gforles  Earl  Camden^  Lord  Prejident  of  the  Council  of  the  faid 
L$rd  the  King^  Richard  Lord  Vifcount  Howe^  and  Fletcher  Lord 
Grantley,  three  of  the  faid  commiffioners,  having  heard  full  in- 
formation by  counfel'  on  both  fides,  did,  by  their  interlorutory  ^ 
decree,  reverfe  the  decree  appealed  from,  and  pronounced  the  ru 
faid  fhip  Hoog/karpell^  and  her  cargo,  to  have  been  taken  by^  vcrfed. 
Ac  conjoint  operation  of  bis  majejifs  Jhips  and  veffels  employed  on 
an  expedition  againji  the  Cape  of  Good  Hopi^  under  the  command  of 
ibi  faid  George  Johnftone^  and  of  the  army  under  the  command  of 
i^efaid  IVilliam  Meadows  on  tbifame  expedition  |  and  conde^med 
Vot.  I.  I  i  the 
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1790.      *^^^  faidjhip,  together  with  the  unclaimed  part  of  thi  carg9^  a%  gt^i 
and  lawful  prize  to  the  faid  Urd  the  king.     And  whereas  Edward 


Home      TajUr  fmce  deccafed,  and  John  Pajley^  were  duly  appointed  agenct 

j^rlCAM-  by  the  officers  and  crews  of  the  feveral  Oiips*  companies  of  ihc 

'***'•       faid  fquadrort,  and  did  foon  after  the  faid  decree  of  the  4fh  day  of 

September  1782,  as  fuch  agents,  caufe  the  faid   (hip  called  thi 

Ship  and       HoogJkarpeUy  together  with  the  unclaimed  goods^  wares^  and  mer- 

wigofold.     jjandizes  taken  in,  and  on  board  the  fame,  to  be  fold,  and  did 

Part  of  the    reccivc  divers  large  fums  cf  money,  being  the  produce  of  the 

tJibilted^* "   ^*"^^t  P*'^  of  which  faid  fums  of  nrioney  was  diftributed    by  the 

among  he     fajd  Edward  Taylor  and  John  Pojley^  among  the  officers  and  crews 

crewVoFihe   of  the  faid  fquadron,  uiider  the  command  of  iheftid  George  Job^* 

^>P'*  fione^  and  the  refidue  thereof  now  remains  in  the  hands  of  the 

thVhanHsof  ^^'^  J^^^  PaJlcyySiud  by  him  ought  to  be  diftributcd  to  the  captors 

thr  furv  V-    aforefaid,  in  payment  of  their  feveral  (bares,  in  purfuance  of  the 

faid  flatutes,  and  of  the  faid  proclamation  of  our   faid   lord  the 

king.     And   whereas  the  fuid  Rodham  did  in  EaJIer  term  in  the 

2^th  year  of  the  reign  of  our  lord  the  now  king,  in  the  court  of 

our  lord  the  king  of  the  bench,  here  at  JVeJiminJier^  implead  the 

AAionat      f^*^  J^^^  PoJ^^y^i  i"  a  certain  plea  of  trefpafs  on  the  cafe  OQ 

few  brought   promifes,  for  the  purpofe  of  recovtrina:  from  the  faid  %i«  Palln^ 

auVinrt  the*.  II-       /-/I'll  7^        ri^..^.      ««'^. 

•gcni.  his  damages  by  him  rultamed  by  rcafon  of  the  faid  John  Pafityt 

having  neglc£led  and  refufed  to  pay  to  him  his  (hare  of  the  pro* 

duce  of  the  faid  (hip,  and  of  the  goods  and  merchandizes  fo  as 

aforefaid  t^ken  in  and  on  board  the  fame,  and  fo  as  aforefaid 

condemned  as  lawful  prize  to  our  faid  lord  the  king  }  and  which 

faid  plea  is  (lili  depending  in  the  faid  court  of  the  bench  here  aC 

Commif-       JVeJiminfter.     And  whereas  the  faid  commiffioners  of  appeah  ia 

iioiieta  no      matters  of  prize  have  not  by  the  law  of  this  realm,  any  power 

f^e  the       or  authority,  to  take  out  of  the  hands  and  poiTeffion  of  any  agent 

^ih? hands  ^"^  agents,  foconftituted  as  aforefaid,  the  money  arifing  from  the 

•fihe agent,  falc  Or  falcs  of  any  (hip,  vcfl'tl,  goods,  wares,  or  merchandizeff* 

taken  from  the  faid  States  General  of  the  United  Provinces,  or 

their  fubjcds,  during  the  faid  hottilities,  by  any  fl^ip  or  vtflel  of 

war,  in   his  majefty's  pay,  which  have  been  finally  adjudged 

lawful  prize  to  his  niajefty,  in  any  of  his  courts  of  Admiralty  ia 

or  compel      Great  Britain^  or  to  compel  them  to  bring  in  the  fame;  yet  thi 

h-m  to  btinj  fa,d  Right  Honourable  Charles  Earl  Camden^  Lord  Prefident  of  the 

Council  of  the  faid  Lord  the  King^  the  Right  HonourahU  Frmdt 

Godolphin,  Lord  OJborne^  commonly  called  Marquis  of  Carmttrthoh 

.  (to  whom  the  title  of  the  Duke  of  Leeds  hath  defcendcd,)  FUuhir 

Lord  Grantley^  now  deccafed,  Charles  Lord  Hawkefbury^  and  Sir 
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f^tdrgi  Tonge^  Bart,  five  of  the  faid  commiffioners  for  receiving,     1790^ 

hearing,  and  determining  appeals  in  matters  of  prite^  not  weigh-  * 

log  the  faid  laws,  and  ftatutes  of  this  realm,   but  contriving  the         ^^* 

ftid  Rodham  to  aggrieve,  injure,  and  opprefs,  and  to  take  out  of  E»1Cam- 

thc  hands  of  the  faid  jfohn  Pajiejy  the  furviving  agents  of  the 

captors  of  the  faid  fhip  and  the  cargo  thereof,  the  monies  arifing 

IVom  the  fate  of  the  faid  fhip  and  the  cargo  there,  afid  thereby  t9 

prevent  the  faid  Rodham^  from  recovering  from  the  faid  John  Pajley^ 

his  damages  afbrefaid ;  did  ort  the  3d  day  of  May  in  the  year  of  our 

Lord    1788,  admontfh  the  faid  John  Pafley  perfonaily  to  bring  in  Monition^* 

an  account  of  the  fales  cf  the  faid  JJ)ip  and  cargOy  together  with  bHri^tn^alj 

the  proceeds  of  fuch  part  thereof^  as  might  be  in  his  hands^  powet^  «^co«nt  of 
^yr.  •  .-      rr  .  .1  %  A  the  falw  ind 

hr  pojfeffion^  within  hftecn  da;s,  contrary  to  the  laws  and  itatuteS  proceeds. 
of  this  realm  :  And  although   his  majefly*s  writ  of  prohibition  Prohibitioo 
in  this  caufe,  to  the  contrary,  hath   been  direSed  and  delivered  ^H^^nS* 
to  the  faid  Charles  Earl  Camden^  Francis  Godolphin  Duke  of  Leeds^  fioncn* 
Charles  Lord  Hawk ffoury^  au«i  Sir  George  Yonge,  on  the  lOth  day 
oi  February  in  the  29th  year  of  the  ftign  of  our  lord  the  nowr 
king,  to  wit,  at  IVeftminfler  aforcfaid,  in  the  county  aforefaid ; 
licverthelcfs    the  faid    Charles  Earl  Camden^  Francis  Godolphin 
Duke  of  Leeds  J  Charles  Lotd  Hawkefhury^  arKl  Sir  George  Tonge^  as 
fuch  commifiioners  of  our  lord  the  king  as  aforcfaid,  after  his 
Ihajcfty's  faid  writ  of  prohibition  firft  directed  and  ddivcred  td 
them  to  the  contrary  thereof,  to  wit,  on  the  day  and  year  laft 
Hforefaid,  at  Wtftminfler  aforefaid,  in  the  county  aforefaid,  caufed  Procefs Iflu-i 
procefs  to  be  ijfued  againfl  the  faid  John  Pafley^  to  bring  in  an  account  the'fttn^ 
pf  the  fales  of  the  faid  Jl/ip  and  car  go  ^  together  with  the  proceeds  of  ^4* 
fuch  part  thereof^  as  might  be  in  his  hands ^  poiver^  and  pojfeffion^  in 
contempt  of  our  faid  lord  tlie  king,  and  to  thedamage,  prejudicej 
and  injury  of  the  faid  Rodham  j  and  contrary  to  the  form   and 
tScSt  of  the  faid  cuftoms  and  itatutes  ;  wherefore  the  faid  Rodham 
HoAiiy  who  fucs  in  this  behalf,  as  well  for  our  fovercign  lord  the 
king,  as  for  himfelf,  faith  that  he  is  injured  and  ha^h  fuflained 
damage,  to  the  amount  of  40/.,  arid  therefore  as  well  for  our  faid 
fovereign  lord  the  king  as  for  himfelf  he  brings  his  fuit,  ^\, 

The  defendants  pleaded^  in  the  ufual  form,  that  they  did  not 
ifllic  procefs  againft  the  agent,  t^c.  and  concluded  to  the  country^ 
But  for  having  his  majefty's  writ  of  confultation,  they  demurred 
generally  to  the  declaration. 

.This  cafe  was  firft  argued  in  Trinity  term  1788  on  a  fug^ 
^ftioA  for  a  prohibition j  by  Adair  and  Lawrence^  Serj(s.  for 
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1790.      *^c  plaintiff,  and  /////,  Rooke^  and  Lt  Blanc^  Scrjts.  for  the  de* 
■  ■         >  fcndants ;  after  which  the  court  ordered  the  plaiatiff  to  declare. 

"°***  On  the  demurrer  to  the  declaration,  the  fecond  argument  wif 

farlCAM-  in  Trinity  term  1789,  by  Le  Blanc  for  the  defendants,  and  Lauh 
renci  for  the  plaintiff;  the  third  in  Alichaelmas  term  foUowiog, 
by  Rookt  for  the  defendants,  and  Jilair  for  the  plaintifFi  and  the 
fourth  in  the  prefent  term  by  Hill  for  the  defendants,  and  Jddr 
for  the  plaintiff  (tf). 

The  fubftance  of  the  three  former  arguments  on  the  part  of 
the  defendants  was  as  follows  : 

The  ground  of  prohibition  flated  in  this  declaration  is,  that 
by  the  prize  aft  21  Geo.  3.  c,  15.  the  produce  of  captures  made 
by  his  majcfty's  fhips  of  war,  is  given  to  the  officers  and  crews 
belonging  to  thofe  (hips ;  that  in  the  prefent  cafe  there  has  beeo 
a  fentence  condemning  the  Hoogjkarpell  as  lawful  prize  to  the 
king;  and  that  after  fuch  condemnation  the  Lords  Commiffioocrs 
of  Appeals  had  no  power  to  award  a  monition,  calling  upon  the 
perfon  in  whofe  hands  the  proceeds  of  that  (hip  were,  to  bring 
in  an  account  of  thofe  proceeds,  and  pay  the  money  into  tbe 
bands  of  the  regiftrar  of  the  court  of  appeals,  Tbe  queftioo 
therefore  arifing  on  the  demurrer  is,  Whether  under  the  prize 
aft,  fuch  a  legal  right  veiled  in  the  plaintiff,  that  after  the  fen- 
tence  was  pronounced,  the  defendants  afted  contrary  to  tbe 
common  law  of  this  country  in  iffuing  fuch  a  monition  ?  Foff 
fuppofing  a  legal  right  to  be  vefted  in  the  captors  by  the  prise 
aft,  yet  unlefs  the  jurifdiftion  of  the  court  of  Appeals  be alfo 
taken  away,  there  is  no  ground  for  a  prohibition. 

Before  the  pafGng  of  any  of  the  prize  afts,  the  whole  pro- 
perty of  captures  made  from  an  enemy  veiled  in  the  crown } 
and  the  Aatute  in  queftion  is  a  declaration  of  the  Legiflaturei 
in  what  manner  thofe  prizes,  which  the  crown  bad  before  the 
fole  power  of  diftributing,  fhould  in  future  be  difpofed  of  in 
the  particular  cafes  mentioned  by  the  ftatute,  and  explained  by 
the  proclamation.  But  this  aft  clearly  refers  only  to  the  cafe  of  a 
fole  capture  made  by  the  king's  fliip^,  as  to  the  right  which  it  vefis 
in  the  captors.  The  firft  and  (econd  feftions  are  thofe  on  which  the 
claim  of  the  navy  is  founded  ;  but  in  the  former  the  fole  right  ia 
all  and  every  (hip  and  goods  taken  by  a  king's  (hip  Is  given  tp 
the  oiEcers  and  crews  on  board;  and  in  tbe  latter,  in  cafe  of  a 
piize  uken  by  a  (hip  having  a  letter  of  marque,  the  (ame  rigbtis 

(«}  Vide  poft*  th:  fourth  ar|uiDeot|  aad  the  rtaTont  which  indsced  the  court  to  rofwtit 
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given  to  the  owner  of  the   privateer.     The  words  of  the  a£l      1700. 
relating  to  the  king's  fhips  are,  that  the  difFcr-nt  pcrfons  on  ■- 

board   (hall    have   the  "  Sale  interejt'*  it   has  not  therefore  in       "!^^* 
contemplation,  the  cafe  of  a  capture  made  by  any  other  pecfons    EariCAM- 
than  thofe  whom  it  particularly  dcfcribes :  and  being   made  to 
limit  the  prerogative  of  the  crown,  (to  which  the  right  of  all 
prizes  before  belonged,)  the  court  is  bound  ftriftly  to  look  to 
the  a£t  itfelf,  to  determine  the  cafes  to  which  that  limitation 
extends.     But  in  the  prefent  inftance,  the  fentence  of  the  court 
of  appeal  declares  that  it  was  not  a  fole  capture  by  his  majefty's 
fhips  of  war,  fince  it  cxprefsly  ftates,  that  the  prize  was  taken 
by  the  joint  operation  of  the  fleet  and  army.     Yet  in  order  to 
intitle  the  plaintiff,  it  mud  be  contended  that  under  this  fentence 
the  navy   are  the   fole   captors ;.otherwife   they  c^annot  come 
within  the  words  of  the  ,a£l  of  parliament*     It  is  faid,  they  are. 
intkled  to  a  part :  let  it  be  (hewn  to  what  p^rt.     If  they  are 
not  imitled  to  the  whole,  can  this  court  either  from  the  zQ,  or 
proclamation  fay  that  the  plaintiff  h^rs  a  right  to  any  particular 
4]e(inttive  (hare  ?    The  proclamation'  to   which   the  ad  refers^ 
direds  that  the  whole  of  the  prize  (hall  be  divided  into  eight  parts 
and  diftributed  in  certain  (hares  among  the  officers  and  feamen, 
and  other  perfons  in  different  capacities  on  board  the  (hip  making 
the  capture.     No  pcjfon  therefore  can  claim  a  right  to  a  (harci 
of  any  part  lefs  than  the  whole:  and  though  m'arines  and  foldiers 
on  board  are  mentioned  in  the  proclamation,  yet  the  term  on 
hoard  means  belonging  to  thejhlp.     IVemyfs  v.  Linzee^  Dougl.  324, 
A  feparatebody  of  troops,  not  a<Ringas  marines,  are  not  foldiers 
w  boards  within  the  meaning  of  the  ftatute.     Such  then  being 
the  confirudion  of  the  a£t  and  proclamation,  and  that  court 
which  has  alone  the  cognizance  of  the  queftion.  Whether  prize 
or  no  prize?  having  faid  that  thij^  was  not  a  fole,  but  a  joint 
capture,  the  cafe  is  wholly  out  of  the  z6t ;  and  no  court  of  law 
can  claim  a  right  to  inquire  who  (hall  (hare  in  the  prize,  or  what 
Is    become  of  the  produce  of  it,  independent  of  the  court  of 
Admiralty :  more  efpecially  as  the  court  of  Admiralty  has  dircfled 
It  to  be  placed  in  the  hands  of  ih'^ir  regiftrar,  for  the  fecurity  and 
benefit  of  thofe  who  may  be  intitlcd. 

This  capture  therefore  not  being  veiled  by  the  prize  aft,  and 
heing  made  by  a  public  armament,  it  belongs  to  the  king  ais 
truftee  for  the  public,  and  he  has  a  right  to  diftribute  it  in  what 
manner  he  thinks  fit.  In  the  antient  authorities  it  is  laid  down, 
that  what  a  man  gains  in  battle  from  the  king's  enemies,  is  his 
^  lis  own. 
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1790.     own.     jBr^.  -<^^r.  tit.  Property^  pi.  38.     This  law  was  adaptdl 
• >  to  the  border  wars  with  IVales  and   Scotland^  as  it  encouraged 

"^*'*  the  great  landholders  to  collect  their  vaflals  together  at  their  owq 
far]  Cam?  expence,  to  repel  the  inroads  of  the  enem^.  But  this  was  oot 
law  as  to  foldiers  maintained  at  the  public  expence  ;  they  afied 
under  the  directions  and  in  the  name  of  the  crown,  to  which  all 
the  booty  which  they  took  belonged.  This  was  agreeable  to 
the  law  of  nations.  GroU  de  Jun  Belli  ^  Pac.  lit.  3.  c  6* 
yi  8.  ^  14.  and  has  been  adopted  by  our  courts  of  Admiralty, 
Jtix  y.  Brooniy  Carth,  398.  I2  Mod.  134.  In  the  cafe  of 
{a)Brymir  v.  Atkins^  this  court  lately  faid,  that  before  the  fixth  year 
of  Queen  jtnnC',  all  prizes  taken  in  war  were  of  right  vefted  in 
the  crown,  and  that  quefticns  concerning  the  property  of  fuch 
prizes  were  not  the  fubjeft  of  difcuflioii  in  courts  of  law.  This 
pofition  is  a  true  one,  and  is  decifive  of  the  prefent  cafe,  thi| 
being  a  queftion  concerning  the  property  of  a  prize,  and  not 
falling  within  the  prize  zSk.  Whether  it  belongs  to  the  king  or 
the  captors,  is  indifferent  as  to  the  application  for  the  prohibi- 
tion; no  fixed  proportion  being  afcertained,  the  court  of  Admi* 
I'alty  have  aright  to  decide  on  the  property,  and  to  fecure  it  till 
that  decifion  takes  place.  Captures  are  either  joint  or  fole.  Of 
joint  captures  there  are  three  kinds  :  i.  By  a  kmg's  (hip  and  a 
privateer  })aving  letters  of  marque;  2,  fiy  a  king's  (hip  and  % 
privateer  having  no  letter  of  marque;  3.  By  a  fl':et  and  army, 
^n  the  f.rft  cafe  (3),  the  proportion  between  the  king's  (hip  and 
the  privateer  is  fettled  by  ufage  according  to  the  number  o( 
|)erfons  on  board :  the  (hare  of  the  man  of  war  belongs  by  the 
common  law  to  the  crown,  and  is  vefted  by  the  prize  ads  in  tb^ 
piaR  of  war;  that  of  the  privateer  alfo  originally  belongs  to  the 
^rown,  and  is  given  to  the  privateer  by  virtue  of  the  king's 
commiffion.  In  this  cafe,  the  man  of  war  is  confidered  as  the 
fole  captor  of  the  kings  Jhare.  In  the  fccond  cafe,  the  proportioQ 
is  alfo  afcertained^  the  king  has  the  whole,  but  in  two  diflinS 
capacities  :  tlut  part  which  is  tr.lcen  by  the  (]rp  having  no  letter 
of  marqu?,  belongs  to  him  in  )iis  oHice  of  admiral  \  the  other^ 
as  owner  of  the  man  of  war.  7Vo  difTcrent  proAors  attend  t9 
make  the  claim,  the  king's  prodor  and  the  Admiralty  pro^loD 
In  this  cafe  alfo  the  man  of  war  i.%  the  fole  captor  of^heiing^s  (hare^ 
In  the  third  cafe,  the  whole  belongs  to  the  king;  both  army  and 
pavy  arc  paid  by  him,  he  has  a  right  to  the  whole,  and  it  depend| 
fin  his  picafure  whether  they  fhall  have  any  and  what  proportion. 

U)   Antiy   i:\.  {h)   D.ugf.  3Tr.  RcbffUy  llgrttey. 
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The  prize  a^s  wercdefigned  to  encourage  the  navy,  but  not     1790. 
to  difcourage  the  army.     The  king  gives  up  to  the  navy  his 
fliarc  in  the  prizes  which  they  take,  that  i?,  where  they  are  the         v. 
fole  captors.     But  the  a<3s  do  not  extend  to  the  cafe  of  a  joint   ^"p^^**** 
capture  by  a  fleet  and  army.     In   this  cafe  nothing  can  ved  ; 
becaufe  it  is  not  to  be  conceived,  that  the  king  could  dedgn  to 
give  away  ill  power  of  rev^arding  his  army.     He  gives  to  the 
navy  all  prizes  which  they  take ;  but  this  cannot  mean  all  which 
they  together  with  the  army  take;  otherwife  the  king's  grant 
would  be  extended  beyond  the  meaning  of  the  words,  and  moft 
ftrongly  againft  himfclf.     If  the  whole  were  veiled  in  the  fqua- 
dron,  the  inflru6lions  for  the  divifion  of  the  booty  would  be 
nugatory.     It  cannot  be  fuppofed  that  thefe  in(iru£tion$  refted  on 
the  acquiefcence  of  the  navy,  and  that  it  was  to  them  rather 
than  the  king  that  the  army  were  indebted  for  a  (bare.     If  the 
whole  be   not  vcfted,  neither   is  any  part,  no  proportion  being 
afcertained.     Nothing  is  vefted  till  the  royal  pleafure  is  known. 
It  is  like  the  cafe  of  a  Icafe  to  commence  at  Michaelmas^  for  fo 
many  years  as  J.  S.  (hall  name  ;  though  the  period  of  commence- 
ment  is  iixed,  yet  the  lefTee  has  no  right  of  entry  till  the  number 
of  years  is  named  by  J.  5.,  till  he  has  named  the  leafe  is  void 
for  uncertainty.     6  Co.  35.  b.     Co.  Litt.  45.  b,     2  Bac.  Abr.  664. 
But  even  if  the  court  Ihould  be  of  opinion  that  the  navy  have  a 
vefted  right  to  fuch  (hare  as  may  belong  to  them,  yet  there  are 
authorities  to  (hew  that  in  fuch  cafe  a  court  of  common  law  will 
not  prohibit  the  court  of  Admir<»lty  from  giving  efFe^ft  to  their 
fcntence,  the  fuhjedt  matter  being  within  their  jurifdiftion,  who 
having  cognizance  of  the  principal,  (hall  alfo  have  cognizance 
of  the  incident.     Turner  v.  Cary^  i  Lev-  243.  cited  DougL  604, 
Rix  V.  Broorrtt  Carth.  39K.     Brown  v.  Franklyn^  Cart.  474.  alfo 
cited    DougL   605.     Le  Caux  v.  Eden.     If  thefe   principles   be 
right,  the  declaration  contains  no  ground  for  a  prohibition.     It 
is  indeed  full  of  contrad£lion   and   fallacy.     It  ilates  that  the 
king's  pro6^or  applied  to  have  the  whole  condemned,  as  taken  by 
Commodon  JohnJione\  he  therefore  admitted   the  jurifdidion  of 
the  court  as  to  the  queftion,  Who  were  the  captors  ?    By  the 
fentence,  the  (hip  was  condemned  as  lawful  prize,  the  queftion 
as  to  the  captors  being  referved.     The  court  afterwards  pro- 
nounced for  the  intereft  of  the  army,  agreeable  to  the  fpirit  of 
the  king's  inftruftions,  and  decreed  the  prize  to  be  accordingly 
diitributed.     From  this  there  is  an  appeal,  and  the  lords  com. 
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1790.     miffioners  of  appeals,  though  tbey  reverfed  the  former  decree, 
'  declared  the  prize  to  have  been  taken  bjr  the  joint  operation  of 

V.  the  fleet  and  army.  The  competence  of  the  court  to  make  this 
^'piir.**'  decifion  cannot  be  doubted.  It  is  made  by  thofe  who  have  the 
exclufive  jurifdidlion  of  the  queftions.  Whether  prize  or  00 
prize  ?  and  who  were  the  captors  ?  and  by  the  tribunal  to  which 
the  plaintiff  himfelf  has  reforted  for  the  difcuffion  of  them;  the 
king's  prodor  having  prayed  that  the  fhip  might  be  condemned  as 
taken  by  the  fleet.  What  then  is  the  tffcSt  of  this  decree  ?  dircdly 
contrary  to  the  allegation  and  prayer  of  the  pro£ior.  It  declares 
the  prize  to  have  been  taken  by  the  joint  operation  of  the.  land 
and  fea  forces.  This  therefore  cannot  pof&bly  be  confidered  as  a 
fole  capture ;  nor  under  thefe  circumftances  can  the  prize  afi 
vcft  the  fole  intereft  in  the  navy.  It  is  objeded,  that  there  is  an 
averment,  which  the  defendants  might  have  traverfed^  of  the 
prize  being  taken  by  the  fleet  having  land  forces  on  board.  Bat 
this  averment  is  contradided  by  the  fentence  of  the  court.  This 
fentence  is  conclufive.  The  defendants  cannot  traverfe  the  aver- 
ment. After  the  queftion  has  been  folemnly  determined,  no 
other  Judicature  can  try  it.  The  king,  the  army,  and  thecom- 
miflioners  of  appeals  are  interefted  in  fuch  an  iflTue ;  there  would 
be  no  end  of  litigation.  The  averment  then  is  fallacious  and 
nugatory. 

The  declaration  goes.on  to  ftate,  that  the  navy  agent,  pend- 
ing the  difpute,  while  the  queftion.  Who  were  captors  ?  was 
refervfd  and  undecided,  fold  the  whole,  and  diftributed  a  (hare  to 
the  navy,  /.  #.  to  thofe  who  claimed  to  be  fole  captors,  but  whofe 
claim  was  undetermined,  and  who  were  afterwards  decreed  not 
to  be  the  fole  captors :  alfo,  that  the  refidue  was  remaining  in 
the  hands  of  the  agent,  ^^  and  by  him  ought  to  be  diftributed 
*^  to  the  captors  aforefaid  ;"  i.e.  to  thofe  who  were  decreed 
not  to  be  the  captors.  But  the  agent  bad  no  right  to  diftributp 
any  part  J  it  being  a  joint  capture,  nothing  vcfted.  Much  lefs 
had  he  a  right  to  diftributc  the  whole.  It  is  then  dated  that  the 
plaintiff  had  brought  an  adiion  againft  the  agent,  to  recover 
damages  for  his  negletS):  in  not  paying  the  plaintiflF  his  (hare. 
But  what  (liare  ?  What  ncglcci  ?  What  pretence  for  an  a&ion 
againft  the  agent,  till  the  balance  in  his  hands  is  liquidated? 
A  vcrdidt  in  fuch  an  a£iion  could  not  bind  the  other  claimants* 
This  adion  is  likewife  ftated  to  have  been  brought  in  Eafiif 
term  1788,  which  ended  on  the  ^th  0/  May;  but  the  monitioa 

to 
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to  have  iflued  on  the  jJ  of  May  in  that  year ;  fo  that  the  aflion      lypo. 

was  commenced   fubfcquent  to  the  mpnition,  and  was  brought   -— • 

merely  as  an  additional  argument  for  a  prohibition.  The  mo-  ^"* 
nition  requires  nothing  more  than  an  account  of  fales,  and  that  EariCAM. 
the  refidue  (hould  be  paid  into  court.  This  order  is  to  be  con- 
fidered  both  as  preparatory  to  the  execution  of  the  decree^  and 
as  a  comment  upon  it.  It  is  the  fame  monition  as  is  ufual  in 
all  prize  caufes  where  there  is  a  difpute.  The  court  orders  the 
property  to  be  brought  in,  to  fecure  it  for  the  right  claimants, 
and  for  the  payment  of  cofts.  If  a  prohibition  be  granted  on 
fuch  a  monition,  the  prize  court  cannot  proceed  and  do  juftice. 
It  frequently  happens  that  a  man  of  war  being  too  ftrong  for  a 
privateer,  takes  pofleiSon  of  a  prize,  denies  the  right  of  the  pri* 
vateer,  and  libels  accordingly  in  the  court  of  Admiralty,  but  it 
turns  out  that  the  man  of  war  has  no  right  \  if  the  court  could 
not  take  the  produce  out  of  the  hands  of  the  agent,  the  right 
of  the  privateer  could  not  be  fecured  :  the  agent  as  in  this  cafe^ 
might  fell  and  diftribute,  and  with  more  reafon,  fince  were  it  a 
joint  capture  with  a  privateer,  fomething  would  veft :  but  the 
{hare  would  be  uncertain ;  and  the  ground  of  the  prohibition 
would  be,  that  fomething  being  vefted,  though  it  were  uncertain 
what,  therefore  the  agent  (hould  retain  the  whole.  But  if  this 
were  allowed  the  court  could  afford  no  fecurity  to  the  claimants. 
The  prefent  is  a  monition  on  an  interlocutory  fentence,  previous 
to  final  judgment,  and  while  the  matter  remains  uncertain,  is 
highly  proper.  If  the  prize  court  cannot  call  upon  the  agent 
.  Co  account,  no  other  court  can.  No  coUrt  of  common  law  can, 
for  want  of  parties  to  the  fuit;  and  it  would  be  a  fingular 
ground  for  a  prohibition,  that  it  is  a  matter  of  equitable  jurif- 
didion  for  the  court  of  Chancery.  It  being  the  common  pra^ice 
of  the  court  of  Prize,  to  take  the  produce  of  fales  out  of  the  hands 
of  the  agent,  even  in  the  cafe  of  a  dtfputed  fole  capture,  that 
court  muft  clearly  have  a  right  to  do  the  fame,  in  a  joint  cap. 
Uire,  where  nothing  is  veiled.  But  if  it  be  doubtful,  whether  any 
iQtereft  is  vefted  or  not,  this  court  will  not  in  a  doubtful  cafe  grant 
a  prohibition ;  nor  will  it  forbid  the  inferior  court  to  proceed^ 
Dnlefs  it  is  clear  that  fuch  proceeding  is  contrary  to  law. 

But  fuppofing  fuch  a  confirudion  could  be  put  upon  the  aAt 
as  to  fay,  that  the  whole  is  given  to  the  navy  independent  of  the 
land  forces,  yet  the  ad  does  no  more  than  give  a  common  law 
right  to  perfons  who  before  had  no  right,  and  therefore  gives  a 

court 
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fjQQ.     court  of  common  law  only  on  a  concurrent  jurifdiAion  with  the 

■.  court  of  Admiralty.     That  court  therefore  being  already  in  pof- 

HoME      feflion  of  the  caufe,  and  having  given  that  fentence  which  it  was 

jariCAM-  alone  competent  to  give,  fhall  not  be  prevented  by  a  court  of  con- 

*•*'•      current  jurifdif^ion,  from  carrying  their  fentence  into  execution. 

Upon  the  whole  therefore  it  has  been  (hewn,  that  ift,  TheaA 
and  proclamation  do  not  extend  to  the  prefenC  cafe,  which  by  the 
decifion  of  the  court  of  Appeals,  is  not  that  of  a  fole  capture. 
2d,  If  it  fhould  be  conftrued  to  be  a  fole  capture,  ftill  that  court 
having  the  original  jurifdi£bion  of  it,  and  having  pronounced  a 
fentence  upon  it,  ought  to  be  permitted  to  carry  that  fentence  into 
execution.  3d,  If  it  fliould  be  holden,  that  a  vefted  right  is 
given  by  the  ^^i  to  the  navy,  in  fuch  fhare  as  fhall  belong  to 
them,  yet  as  the  court  cannot  determine  what  that  (hare  is,  it 
cannot  determine  that  any  particular  fhare  vefts  in  them,  and 
therefore  cannot  prohibit  the  lords  commiffioners  of  appeals^ 
^rom  dircding  the  money  to  be  placed  in  the  bands  of  the 
regiftrar. 

On  behalf  of  the  plaintiff*,  the  arguments  took  the  following 
courfe : 

With  refped  to  the  point  made  by  the  defendants,  that  <^ai 
"  the  original  queftion.  Whether  prize  or  no  prize  belonged  to 
*'  the  court  of  Admiralty,  therefore  they  had  a  right  of  enforcing 
"  their  fentence  ?*'  it  is  to  be  obferved,  that  by  the  z€t  in  quedion 
a  provifion  is  made,  that  in  cafe  of  captures  made  by  the  king's 
ihips,  the  cfEcers  and  crews  (hall  be  enabled  to  appoint  an 
agent,  for  the  fale  and  appraifement  of  the  prizes :  that  fuch  agent 
(hall  give  notice  in  the  Gazette,  when  he  means  to  diftribute 
the  money  :  that  he  fhall  not  pay  any  fhare  to  thofe  men  who 
have  deferted  :  but  that  the  fhares  of  deferters,  and  alfo  the 
unclaimed  parts,  fhall  be  appropriated  to  the  ufe  of  Gntmvich 
hoipital.  Now  if  the  court  of  Prize  can,  as  a  necefTary  con- 
fequence  of  the  cognizance  of  the  original  queftion,  compel 
the  agent  to  bring  into  court  the  produce  of  the  fales,  the  pro* 
vifions  of  the  a^  would  be  rendered  totally  nugatory.  That 
court  is  not  obliged  to  give  notice  in  the  Gazette,  and  cod- 
fequently  the  feamen  would  not  know  to  whom  to  apply  for 
their  prize-money.  Neither  is  that  court  bound  to  attend  to 
the  claufe  in  izvoMV  of  Greenwich  hofpital.  The  monition  there- 
fore goes  in  dirc6l  contradiction  to  the  a£l,  and  tends  to  defeat 
fome  of  its  moft  falutary  provifions.     Though  it  may  be  true, 

that 
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l}iat  before  any  prize-ads  were  pafled,  chat  court  had  a  right  to     i^qq, 
inquire  what  became  of  the  produce  of  the  fales,  yet  it  does  not  .^ 


(bllow  that  this  right  now  continues.  The  fole  property  of  any  ^o*** 
prize  taken  by  a  privateer,  having  a  letter  of  marque,  is  givea  £arlCAM« 
to  the  owners,  who  have  therefore  a  right  to  appoint  their  own  •***• 
9gent  to  difpofe  of  the  fhip,  and  the  court  of  Prize  could  not  in 
fuch  cafe  taice  it  out  of  his  hands^  without  fomc  complaint  being 
made  againft  bin).  So  in  the  prefent  cafe  the  law  having  vefted 
the  property  in  the  officers  and  crews  of  his  majefty's  fhips,  and 
they  having  placed  it  in  the  hahds  of  the  agent,  the  lords  com- 
Oiiflioners  of  appeals  can  have  no  right  to  take  it  out  of  his  hands, 
who  is  alone  to  fell  and  diftribute  it.  Thus  much  being  prc- 
piifed,  the  conftru<5lion  of  the'  ad  is  to  be  confldered. 

It  gives  to  the  flag  and  other  officers,  feamen,  marines,  and 
foldiers  on  board  every  (hip  in  his  majefty's  pay,  the  fo!e  intercft 
and  property  of  cvQiy  (hip  taken  from  the  States  General, 
Sifter  the  fame  (hall  be  condemned  as  lawful  prize  in  fuch 
proportions  as  (hall  be  direded  by  the  proclamation.  In  order 
therefore  for  any  perfon  to  intitle  himfelf  to  any  (hare  of  the 
prize,  it  is  only  necefTary  that  he  (hould  fall  within  the  defcrip* 
fion  of  the  perfons  mentioned  in  the  ad,  and  that  the  (bip 
taken  OiaTl  be  condemneu  as  lawful  prize  to  his  majefty.  Oa 
the  condemnation,  the  right  of  every  fuch  perfon  immediately 
attaches.  In  the  prefent  cafe,  it  is  admitted  by  the  pleadings, 
that  the  capture  was  made'  by  a  fquadron  of  (hips  under  the 
command  of  Commodore  Johnflone^  with  the  king's  troops  on 
)>oard.  The  right  therefore  of  the  navy  was  vefied  by  the  ad, 
and  the  ttoops  are  to  (}:are  as  perfons  doing  duty  on  board,  and 
affifiing  in  the  capture. 

The  fads  admitted  are  thefe.  A  fquadron  with  an  army 
on  board,  was  detached  to  efFed  one  given  objed.  That 
objed  was  the  redudion  of  the  Cape  of  Good  Hope.  For  this 
purpofe  the  army  was  put  on  board,  but  not  to  perform  any 
other  fcrvice  in  the  courfe  of  the  expedition,  which  might  be 
the  peculiar  and  proper  bufinefs  of  the  (hips  to  perform.  On 
the  arrival  of  the  armament  at  the  place  where  the  land  forces 
were  dcfigned  to  ad  dif^indly  from  the  navy,  it  was  likely  that 
a  confiderable  booty  would  be  acquired  :  and  as  in  that  fituation 
thofc  forces  would  be  expeded  to  take  a  great  (hare  in  the  fervice, 
ft  was  wife  and  politic  that  fome  provifion  (hould  be  made  for 
|he  diftribution  of  the  plunder.     It  was  accordingly  ordered  that 
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179c.  there  fliould  be  an  equal  divifion.  But  before  the  arrivil  of  the 
expedition  at  the  Cape^  there  were  fervices  which  the  fleet  were 
very  likely  to  perform,  namely,  the  capturing  of  the  (hips  of  tfce 
itrjCAM-  enemy,  with  which  they  might  fall  in ;  but  in  that  inteiral, 
there  was  no  fervice  to  which  the  army  was  peculiarly  dcftined. 
There  was  therefore  no  fpecial  provifion  made,  for  the  probable 
cafe  of  a  capture  made  between  the  failing  of  the  fleet  from  this 
country,  and  its  arrival  at  the  Cape  of  Good  Hope  :  the  reafon  of 
which  is  obvious,  beraufe  it  was  underftood  by  the  crown  that 
all  fuch  cafes  were  already  provided  for  by  the  prize* aA.  Un- 
lefs  the  court  were  to  fuppofe,  that  the  qbjefi  of  the  crowH  was 
to  take  to  itfelf  all  the  prizes  which  fliould  be  made  in  the  courfe 
of  the  voyage,  they  cannot  but  believe  that  this  omii&on  was  de- 
fignedly  made  :  the  probability  of  the  event  muft  have  fuggefted 
itfelf  to  the  minds  of  thofe  who  planned  the  expedition.  As 
therefore  it  appears,,  that  the  underflanding  of  the  crown  was, 
that  the  prize,  ad  would  operate  upon  any  capture  made  ahterior 
to  the  arrival  of  the  fquadron  at  the  Capi^  the  court  will  give 
that  efle£b  to  the  a£l  and  proclamation,  if  the  words  will  bear 
fuch  a  conflrudion.  But  the  words  are  fufficiently  large  for 
this  purpofe.  They  give  the  prize  to  the  officers,  (eameo, 
marines,  and  foldiers  on  board,  and  all  other  perfons  whdfliaU 
aflifl  in  the  capture.  And  though  when  the  zSt  mentions  foldiers 
on  board,  it  may  mean,  as  is  contended,  foldiers  doing  doty  as 
marines,  and  to  give  them  the  fame  advantages  as  marines,  yet 
flill  there  is  a  general  defcription  of  perfons ^affifttng  on  board, 
under  which  the  army  might  take.  In  the  cafe  of  JVemy$  ▼. 
Li'tnzee,  the  fltuation  of  Captain  ffemys  was  fimilar  to  that  of 
General  Meadows  in  the  prefent ;  he  and  his  troops  were  coniidered 
merely  as  paflengers,  they  were  on  the  fupernumerary  lift,  and 
he  fliared  in  the  prize  only  in  the  fifth  clafs,  as  a  perfon  affifting 
and  doing  duty  on  board.  He  was  not  under  the  command  of  the 
captain  of  the  frigate,  neither  was  General  Meadows  under  that 
of  Commodore  Johnftone.  In  the  one  cafe  it  was  a  fmall  detach- 
ment, in  the  other  an  army.  But  the  queflion  does  not  depend  on 
the  number  of  fqldiers.  So  in  the  cafe  of  the  fliip  La  CbarmanU^ 
taken  at  Lomjburgb^  in  the  year  1745,  the  court  of  Appeals 
decreed  (tf),  that  Captain  Hufton^  who  had  the  command  of  a 
company  of  troops  fent  to  affift  in  the  redudion  of  the  ifland,  and 
was  adu..;!^  put  on  board  the  king's  fliip  Princefs  Mary^  at  the 

{a)  Ttb,  2C|*i752,  at  appears  from  the  reglder  of  the  court  of  Appeaia. 

requeft 


HOM^ 


DE.H. 


IN  THE  Thirtieth  Year  oi^  GEORGE  III.  493 

re^ueft  of  the  commodore  of  the  fquadron,  and  affifling  on  board      1 790. 
at  the  time  of  the  capture,  was  not  intitled  to  (hare  in  the  clafs 
of  lieutenants  of  the  (hip. 

But  if  this  be  not  the  true  conftruflion  of  the  acl,  it  muft  be  ^^'^^^*« 
on  the  fuppoGtion,  that  the  fentence  of  the  court  of  Appeals  ia 
fome  meafure  controuls  the  fa£ls  which  are  admi(ted  on  the  plead-^ 
ingSy  and  that  this  court  is  bound  only  to  look  to  the  fentence. 
But  the  fentence  is,  that  the  price  was  taken  by  the  conjoint 
§piration  of  the  army  and  navy,  and  it  is  not  necefTary  that  any 
thing  more  (hall  be  intended,  by  the  words  conjoint  operation^  thaa 
that  the  capture  was  made  by  the  (hip  with  the  troops  on  board. 
The  court  will  prefume,  that  the  fentence  was  given  upon  thofe 
fa£ls  which  are  admitted  by  the  pleadings  to  be  true,  (becaufe  it 
was  in  the  power  of  the  defendants,  if  they  had  thought  proper, 
to  have  taken  {(Tue,  and  denied  thofe  faAs,)  unlefs  it  neceiTary 
follows,  from  the  words  of  the  fentence,  that  it  is  contradidory 
to  the  a&. 

This  capture  being  made  at  fea,  in  an  open  unfortified  bay,  was 
clearly  efFeded  by  the  operation  of  the  (hips.  There  were  but 
two  ways  in  which  the  army  could  aiSft ;  either  by  remaining 
in  the  (hips  and  adding  as  part  of  the  crew,  or  by  being  landed 
to  prevent  the  efcape  of  the  enemy  from  the  prize.  Now 
it  is  confifient  with  the  fads  ftated,  to  fuppofe  that  it  was  a 
capture  made  while  the  troops  were  on  board  the  (hips,  and  then 
it  is  obvioufly  within  the  prize-a£l ;  and  if  they  were  landed 
to  prevent  the  crew  of  the  enemy's  (hip  from  getting  on  (hore^ 
or  for  any  fuch  purpofe,  it  could  not  be  contended  that,  merely 
from  that  circumftance,  the  cafe  was  taken  out  of  the  a£t.  If 
an  enemy's  vtStl  were  driven  on  (bore,  and  a  party  of  feamen 
landed  to  prevent  the  crew  from  efcaping  and  removing  the 
cargo,  could  it  be  faid  that  this  was  not  a  capture  by  perfons 
on  bo^rd  the  (hip  making  the  prize  ?  In  [a)  Lindo  v.  Rodaey^ 
Lord  Mansfitld (^ysy  "it  would  be  fpinning  very  nicely  to  con- 
*«  tend,  if  the  enemy  left  the  (hip,  and  got  a-(hore  with  money, 
•*  were  followed  upon  land  and  ftrippcd  of  their  money,  that 
••  this  would  not  be  a  fea  capture;  the  prey  is,  as  it  were  killed 
•«  at  fea,  and  taken  upon  land."  And  his  lord(hip  before  fays, 
«*  the  original  caufe  of  taking  is  here  at  fea.  The  force  which 
<<  terrified  the  place  into  a  furrender,  was  at  fea ;  if  they  had 
t^  refiftedj  the  force  to  fubdue  would  have  been  from  the  fea." 

(<i)  DougJ,  613. 

So 
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1790.     So  in  the  prefent  cafe,  the  capturing  force  was  unqueftionibf/ 
^"  from  the  fca  ;  if  the  men  had  remained  on  board,  it  would  brf 

^.  clearly  within  the  prize-a£t,  and  their  being  put  out  of  the  (hipf 
lariCAM-  jQ  facihtate  the  entcrprize,  (fuppofing  that  to  have  been  the  cafej 
could  not  in  reafon  take  it  oUt  of  the  slQ.  The  ftrongeft  point 
relied  on  by  the  other  fide  is,  that  the  a£t  is  applicable  only  to 
the  cafe  of  a  fole  capture,  the  words  of  it  being,  that  the  takers 
Ihall  have  the  ^*  fole  intereft'^  in  the  thing  taken.  But  this,  fo 
far  from  being  a  neceflary  confequence  of  the  words,  is  contrary 
(o  common  experience.  On  the  conllruSion  of  the  prize-afis 
it  has  been  often  decided,  that  a  ihip  which  is  barely  in  fight  of 
flinotber  making  a  capture,  has  a  right  t6  fliare  in  the  prize.  If 
the  interpretation  contended  for  were  the  true  one,  no  prize 
taken  by  a  king's  (hip  and  a  privateer  could  be  condemned 
under  the  zR  :  the  iirft  claufe  givei  to  the  king's  (hips  fuch  prizes 
as  they  (hall  take ;  the  fecond  provides  for  pri^atedrs  the  fame 
encouragement ;  but  there  is  no  claufe  which  divides  the  prizef 
taken  by  both  jointly  :  the  confequence  therefore  would  be,  that 
fuch  captures  not  being  made  folely  by  either,  would  not  fall 
xHrithin  the  a£t ;  whereas  the  conftant  practice  is  to  confider  theitf 
as  made  by  both,  and  to  divide  them  accordingly  between  both* 
In  the  cafe  of  {a)  Le  Cra$  v.  Hughes^  it  clearly  appears  that  Lord 
Mamfield  does  not  confider  the  prize-a£l  as  being  confined  ta 
the  cafe  of  a  fo!e  capture.  In  the  cafe  of  the  Bunfaifanty  taken 
at  Louijbourgh  in  the  year  1758,  though  the  navy  were  not 
ftriftly  the  fole  captors,  yet  they  were  decreed  to  have  the  fole 
right  to  the  prize.  That  was  an  inftance  where  there  was  un- 
doubtedly a  [h)  conjoint  operation  of  land  force  ading  on  (hore» 
and  not  on  board  the  (hips,  yet  by  a  fentence  of  the  Admiralty,- 
the  prize  was  condmned  to  the  navy  alone  {c). 

Cur.  vult  aimfi 

After  thcfe  arguments,  the  cafe  flood  for  judgment.     But  on 

the  laft  day  of  Hilary  term  Lord  Loughborough  faid,  that 

{a\  ParK't  Infurancc,  269.  laft  edit. 

{i)  The  account  ot  that  co-operation,  at  diefcribed  in  the  difpatchei  feot  home  by 
the  commander  of  the  troops,  >Aas  as  follows : 

**  The  admiral  Tent  word,  he  intended  to  fend  in  boats  with  800  men,  to  ukedT 
<*  deftroy  the  PrudentezmithtBUnfaifant  in  the  harbour.  I  ordered  all  the  batterici 
<c  at  night  to  fire  into  the  enemy *s  works,  as  much  as  pofTible  to  keep  their  attencioa 
<«  to  the  land.  The  miners  and  workmen  went  on  very  wdi  whh  their  approccbesoi 
<<  the  covered  way,  though  they  had  a  continued  and  fmart  fire  from  it.  We  cood« 
«(  nued  our  fire  without  ceafing.  The  boats  goC  to  the  ihij>t  a(  ono  lA  die  mbtiiiofy 
**  and  took  them  both.** 

W  W.H»  '759* 
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although  he  had  formed  a  decided  opinion,  that  as  the  (hip  and     1790. 
cargo  in  queftion  were  condemned  as  lawful  prize,  the  prize-   ■ 
aft  attached  upon  it,  which  was  an  unlimited,  univerfal  grant  of        ^^* 
the  intereft  of  the  crown  to  the  navy  ;  and  although  the  fentencc   EmICam- 
of  the  court  of  Appeals  evidently  meant  to  affert,  that  by  reafon 
of  the  conjoint  operation  of  the  army  and  navy,  the  property  of 
the  prize  vefted  in  neither,  but   in  the  crown,  (a  propofition 
which  he  thought  dire£i1y  contrary  to  the  a£l  of  parliament,} 
yet  his  lord(hip  was  not  then  quite  fo  clear,  whether,  as  the  cafe 
ftood  upon  the  record,  it  appeared  that  the  court  of  Appeals  had 
exceeded  their  power  in  merely  ifluing  a  monition  to  the  agent  to 
bring  in  the  proceeds,  fo  as,  in  that  ffage  of  the  proceedings  to 
afford  a  ground  for  a  prohibition :  and  alfo  whether  there  being 
any  claimants  concerned  in  appointing  the  agent,  a  (ingle  claim- 
ant fhoutd  be  permitted  to  objed  to  the  agent  giving  an  account 
of  the  fates,  and  carrying  in  the  proceed?. 

On  thcfe  two  points  therefore,  his  lordfhip  defired  to  hear 
(bme  further  argument. 

Mr.  Jufticc  Wilson  faid,  he  wifhed  it  to  be  confidered  on 
further  argument,  ^hat  the  jurifdi£lion  of  the  court  of  Admiralty 
was  before  the  pafling  of  the  prize-adls.  On  the  difcovery  and 
firft  fettlement  of  America^  commiffions  were  granted  to  Sir  Walur 
RaUighy  and  other  private  pcrfons,  who  were  to  have  for  their 
own  benefit  whatever  they  might  take.  In  [a)  Leonard  there 
was  a  cafe,  he  obferved,  which  arofe  upon  one  of  thofe  com- 
miffioners,  where  two  fhips  belonging  to  different  private  adven- 
turers took  a  prize.  One  had  taken  it,  and  the  other  was  in 
fight.  It  became  a  queftion  before  the  Admiralty,  Whether  the 
latter  was  intitled  to  any  part  ?  The  court  of  Common  Pleas 
took  jurifdiAion  of  it  in  that  inftance,  and  faid  that  by  the  civil 
law,  each  fhip  was  intitled  to  a  moiety  ;  and  a  prohibition  was 
granted,  becaufe  thofe  two  parties  had  agreed  on  their  return 
to  England^  that  whatever  was  taken  (hould  be  divided  by  them 
In  a  certain  proportion. 

Lord  Loughborough  then  faid,  that  with  refpeft  to  the 
jurifdiAion  of  the  court  of  Admiralty,  he  conceived  that  ante- 
cedent to  the  prize-a£ts,  the  only  jurifdi<S) ion  which  the  court  of 
Admiralty  could  have,  was  to  pronounce  whether  the  capture  made 
were  a  legal  capture  or  not,  becaufe  the  fole  property  of  what 
was  taken  by  the  king's  fhips  was  in  the  crown,  and  therefore 

(0)  2  L»/r,  182    Smtri  v.  Sir  Ricbard  Budley, 

there 
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I7Q0.  there  could  be  but  one  perfon  intitled  to  any  thing  taken.  la 
the  reign  of  !^etn  Elizabeth^  and  ac  fubfequent  periods,  but 
particularly  in  that  reign,  there  were  feveral  comoiiffions  given 
Earl  Cam-  ^^  Sir  IValter  Raleigh^  Sir  Francis  Drake^  the  Earl  of  Cumbirlani^ 
and  others  who  undertook,  at  their  own  private  expence,  adven- 
tures to  fcek  what  they  could  get  from  the  Spaniards  in  Anwriu^ 
as  appeared  ^rom  the  commiffions  in  {a)  Rymer.  It  might  pro- 
bably have  been  a  matter  for  the  court  of  Admiralty  determining 
upon  the  legality  of  a  capture,  alfo  to  determine  between  the 
grantees  of  the  crown,  as  to  the  intereft  which  a  particular  (hip 
might  have  in  a  capture  made  by  another  fhip.  The  court  of 
Admiralty  acling  under  the  inftruclions  of  the  jcrown,  might 
incidentally  determine  the  queftion  between  the  grantees  of  the 
crown.  But  the  prize-a6i  had  introduced  a  new  law  as  binding 
as  the  common  law;  it  had  veiled  by  force  of  a  parliamentary 
grant,  a  title  to  all  prizes  taken  at  Tea,  in  the  navy.  No  jurif- 
didion  therefore  exiting  in  the  court  of  Admiralty  previous  to 
the  prize-a£l,  could  iniitle  that  court  (the  queftion  of  prize  being 
decided)  to  decide  the  queflion  of  property  in  the  prize  contrary 
to  the  terms  of  the  a£l  of  parliament. 

In  confequencc  of  what  was  thus  thrown  out  by  the  cour^ 
a  further  argument  was  ordered,  which  came  on  in  the  prefeot 
term  :  when 

/////,  Serjt.  in  fupport  of  the  demurrer,  argued  as  follows: 
In  order  to  intitle  the  plaintiff  to  a  prohibition,  it  is  incumbent 
on  him  to  (hew  in  his  declaration,  that  fome  legal  right  is  vefted 
in  him,  either  by  the  common  or  fbtute  law  of  the  kingdom, 
which  ha$  been  violated  by  the  defendants.  Now  no  fucb 
thing  appears.  If  the  fads  dated  in  the  declaration  coupled 
with  the  prize-a£l  were  a  fufHcient  anfwer  to  the  monition,  if 
ought  to  have  been  (hewn  below  :  it  ought  to  have  been  alle^d 
to  the  court  of '  Admiralty,  and  perhaps  they  might  have  aU 
lowed  it.  If  they  had  difallowed  it,  or  determined  contrary  to 
it,  then,  and  not  ////  then,  would  have  been  the  time  to  have 
applied  for  a  prohibition.  But  fuppofing  that  the  whole  of  the 
fadis  in  the  declaration  had  been  (hewn  for  caufe  to  the  lords  of 
appeal,  againft  their  proceeding  in  refped  to  the  agent,  yet' 
{{ill  they  ought  to  have  proceeded.  It  is  admitted  on  all  fides^ 
that  where  the  court  of  Admiralty  has  jurifdidion  of  the  principal 
matter,  if  any  collateral  matter  arifes  incidental  in  the  caiiii^ 

(41)  Jiymer*s  Fted,  vol.  i6.  p.  16.  ai.  &c.  edit.  17 15.  L$ad$M» 
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fuch  incidental  matter,  (though  if  it  had  been  the  original  caufe      ^79^- 
offuit,  would  have  been  properly  cognizable  in  the  courts  of  . "    " 

We/lminjier-hall,)  may  be  deter;nined  in  the  court  of  Admiralty;  v. 
and  if  that  court  determines  that  incidental  matter  according  to  ^^^^' 
the  common  or  ftatUte  law  of  the  land,  then  there  is  no  ground 
for  a  prohibiilon.  l^ow  the  firft  allegation  contained  ia  the 
declaration  Ls,  that  all  and  all  manner  of  picas,  concerning  the 
conflrufllon  and  expofition  of  the  laws  and  ftatutes  of  this  realm 
belong  to  the  king*s  courts  of  common  law.  But  this  is  too 
large  a  propofiiion  ;  fince  if  the  conftrudlion  of  the;  common 
t>T  (tatute  law  aVifes  mcidentally  in  a  caufe  in  the  courts  of  Admi« 
ralty,  thofe  courts,  it  isadniicted,  have  a  fight  to  make  that  coH'* 
Rnidion.  The  prbpofition  therefore  oiight  to  haVc  been  qualifiea 
accordingly.  1  his  qualification  of  the  general  allegation  of  hw 
is  peculiarly  applicable  to  the  pfefcnl  cafe,  for  it  is'iibt  alleged, 
fhat  the  letter  of  atlornby,  by  which  the  agent  Was  inftitutcd* 
was  exhibited  to  the  Lords  of  Appeal,  artd  that  they  eidier  would 
hot  admit  it,  or  determined  agaihft  it.  The  application  ho\V 
made  to  the  court,  being  to  reflrain  the  proceedings  againft 
Pa/fey^  on  the  ground  th^t  he  has  aii  authority  from  th^f^  whd 
have  a  legal  rights  (fbr  without  fii'ch  authority  he  is  a  mere  (Iran* 
gcr,)  that  authority  ought  to  have  been  (hewn  to  the  Lords  of 
Appeal ;  arid  if  they  had  adcd,  with  refpedt  to  that  authority, 
contrary  to  the  rules  of  the  common  hw,  (as  for  inftance  if 
Ihey  had  required  the  letter  of  attorney  to  be  proved  by  tw^ 
'  witncfles,)  th^n,  ihd  not  before,  there  would  be  a  fufficient  reafon 
for  a  prohibiiii.H.  For  then  it  would  be  a  cafe,  where  a  court 
4of  Prize  had  determined  an  incidental  matter,  properly  of  com- 
mon law  cognizance,  againft  the  rules  of  the  common  law. 
Thu$  in  the  cafe  of  Sonar i  v.  Sir  Richard  Buckley  {a)^  \t  wa$ 
^art  of  the  fuggeftion  for  the  prohibition,  (hat  the  agreement 
between  the  panics,  which  was  the  only  matter  cognizable  at 
Common  law^  had  been  alleged  in  the  court  of  Admiralty,  and 
khere  overruled,  and  on  this  ground  the  prohibition  was  granted. 
But  afterwards^  it  being  flated  by  the  other  fide^  that  the  co'jrc 
ioir  Admiralty  would  allow  that  plea  and  tfy  it,  a  conditional 
confultaiion  was  granted.  This  (hews  in  the  flongeft  term?, 
ibat  before  the  fuperior  court  will  grant  a  prohibition,  it  muft 
be  >fully  fatisfied  that  the  matter  of  common  law  cognizance 
(for  the  mifconliruflion  of  which  the  prohibi.ion  is  prayed)  has 

fa)  i  Lean,  i8a. 
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1 790.     been  clearly  and  plainly  laid  before  the  inferior  court.     On  thf 
^— fame  principle  the  cafe  of  Shatter  v.  Friend {a)^  was  decided,  whcte 

^  «^'  a  prohibition  was  granted  to  the  Ecclefiaftical  Court,  on  accooot 
jjflCAM-  ^f  ijjat  court  having  rcfufed  to  admit  proof  of  the  payment  of  a 
legacy  by  one  witnefs.  It  was  there  objeAed  that  the  motioo  for 
the  prohibition  came  too  late,  being  after  fentence  ;  but  Lord  HA 
faid  **  they  could  not  come  till  they  were  aggrieved  by  r^ufd 
**  of  pro9f^  and  that  was  not  known  till  after  fentence.*'  Tbif 
ibews  the  neceffity  of  the  nutter,  on  the  wrong  interpretatioa 
or  decifion  of  which  the  prohibition  is  to  be  founded,  being  folly 
and  plainly  exhibited  to  the  inferior  court.  Till  that  appears, 
there  is  no  ground  to  prohibit  them.  The  fuperior  court  viU 
not  prefume,  without  due  information,  that  the  inferior  court 
will  aA  wrong  in  their  decifion,  when  fuch  matter  is  brought 
before  them.     This  court  will  not  prejudge  the  court  below. 

But  fuppofing  that  every  thing,  which  ought  to  haveiicc» 
ihewn  to  the  Lords  of  Appeal,  was  (hewn.  '  In  that  cafe  tbey 
would  have  a£ted  perfeSly  right  in  ifluing  a  monition.  If  tbey 
had  not  ifTued  it,  they  might  perhaps  have  been  liable  to  a«a»» 
JamuSf  to  compel  them  to  execute  their  fentence.  They  were 
bound  to  require  the  agent  for  the  navy  to  bring  the  money  m 
his  hands  into  their  court,  to  fee  it  diftributed  according  Oi 
law.  For  a  legal  right  was  veded  in  the  army  to  a  (hare  in  the 
prize,  whatever  was  the  quantum  of  that  (bare.  Of  this  the 
court  of  Appeals  was  bound  to  take  care.  To  the  pofleffion  of 
this,  the  agent  does  not  appear  to  have  any  right.  The  declara* 
tion  in  dating  the  appointment  of  Taybr  and  Pajley  as  agents, 
does  not  (hew  that  they  or  either  of  them  had  a  right  to  be 
poOcflVd  of  the  whole.  The  ad  (t)  direds,  that  all  Tales,  (fi.  of 
any  (hip  and  goods,  Vi.  taken  by  any  of  his  majefty's  fhips  of 
war,  (ball  be  made  by  agents  or  perfons,  nominated  and  ap« 
pointed  in  equaf  numbers,  by  the  flag-officers,  captains,  officers, 
ftiips'  companies,  and  *<  otieri  intkled  tbereuntd^*'  Thofe  words 
are  added  to  every  different  cTafs  of  perfons,  to  whom^  in  dif* 
ferent  poportions,  the  prize  is  given^  But  in  the  declarauoa 
thofe  words  are  totally  omitted.  Now  it  is  clear^  not  only  firooi 
this  omifSon>  but  from  the  whole  declaration,  that  Pet/Hf  ft 
not  agent  for  the  army  as  well  as  the  navy.  The  conteft  it 
plainly  between  the  navy  and  army,  the  fomer  claiming  the 

(s)  I  Shovf*  158  9c  172%  {h)  19  Cm%  }•  c»  67.  /  51. 
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Whole,  and  the  latter  contending  for  a  part.     Pajliji  therefore     t^t^O* 
hot  being  appointed  "  tfy  thi  othen  nitiiUd  ibenitnto^**  vi%>  the  '" 

iiirmy,   cart  have  no  right  to  keep  their   fliarc  in  his  hands.      ^^^^ 
Kow  the  prdper  wa^  of  taking  that  (hare  out  of  hii  hands,  wa^  iari^CAw- 
by  direAing  him  to  tome  to  ^n  account;  atid  depofit  'the  pro-.       ***** 
Sceeds  of  the  (hip  and  cargo  id  the  court  of  Appeals.     If  his  con* 
Uituents  have  a  right  only  to  a  part,  fome  one  elfe  mud  havd 
a  right  to  the  other  part,   which  it  was  the  duty  of  the  iordi 
bommif&oners  to  prote£^.     But  an  account  coiild  not  be  taken 
df  a  part^  without  an  account  being  taken  of  the  whole.     The 
agent  alfo  haVihg  difpofed  of  pzti  of  the  proceeds,,  before  the 
final  adjudicatioh,  the  na<ry  who  appointed  himj  have  forfeited 
their  right. 

By  the  adV,  the  agent  is  to  be  appointed  by  ^  majority  of  tbo(il 
intitled.  But  it  is  not  ftated  in  the  declaration  that  Pojley  was 
appointed  by  a  majority.  It  caiinot  be  intended  that  he  was 
^pointed  by  them  all^  as  they  were  very  numerous,  and  many 
died  before  the  appointment.  And  this  ohjeSion  may  be  made^ 
though  it  be  on  a  general  demtirrer.  For  a  demurrer  admits 
botbin|;  but  What  is  Well  pleaded.  The  conftitution  of  the  , 
igent  goes  to  the  very  root  and  foundation  of  the  title  to  the 
prohibition  ;  but  it  is  defedively  fet  forth,  and  therefore  ill 
pleaded.  It  is  likewife  (lated  that  TdyFor  and  Pafley  were  ap* 
pointed  agents,  (not  that  P^Jiey  alone  was,)  and  that^T^^y^r  is 
ikad.  Now  the  diftin^iion  in  the  books  is  this,  that  where  an 
Iniirgfi  is  conveyed  to  two,  it  will  furvive  \  but  where  an  au-^ 
ibariijf  is  fo  conveyed^  it  is  to  be  taken  fkx\Q\fi  and  will  not 
furvive*  Thus  if  a  warrant  to  arreft  be  given  to  two,  without 
ikying  jointly  zni  fiverallj^  and  one  dies,  there  is  afi  end  of  it* 
The  principle  upon  which  an  executorfhip  furvtves,  is  that  an 
dcecator  has  an  intereft.  But  it  was  long  doubted  whether  a^ 
tdaiini(tratton  could  fUrvive.  The  appointment  alfo  (hould  have 
been  by  letter  of  attorney  according  to  the  diretHions  of  the  adi. 
But  there  is  no  letter  of  attorney  ftated.  Another  objeftion  is^ 
that  though  there  are  many  joint  conflituents  of  the  agent* 
having  a  joint  title  in  the  prize,  yet  the  adlion  is  brought  by 
%fingk  captain*  It  is  alfo  ftated  in  the  declaration,  that  part  of 
the  proceeds  has  be6n  received,  without  faying  what  part.  Now 
the  ptaintiflF  is  to  recover  by  his  own  ftrength;  and  he  has  not 
ibewn  a  right,  not  having  averred  that  he  had  not  ncetvid  tb$ 
vAqU  of  bit  Jbare.  Though  in  a  plea  in  bar,  ceruinty  to  a 
common  intent  is  fufficieiitj  yet  a  greater  certainty  ir  required 
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1790.  in  a  count.  Co- Liit.  305.^1.  This  was  a  matter  within  (M 
plai{iti(F''s  own  knowledge,  and  is  of  the  fubftance  of  his  title* 
If  he  had  made  the  proper  averment,  an   iflue  might  have  beeo 

Earl  Cam-  taken  upon  it.  It  has  be<:n  argued  on  the  part  of  the  plaiotiff, 
that  the  whole  right  was  in  the  navy,  and  chat  the  army  were 
intitlcd  only  to  a  part  as  ce/lul  qui  irujlsy  or  on  a  quantum  mertit* 
13ut  the  contray  is  mod  apparent  upon  the  face  of  the  dedaraciofl* 
£ither  the  prize  ad  does  not  attach,  and  then  the  whole  is  in  cbt 
crown,  or  it  docs  attach,  and  then  the  fame  proclamation  which 
gives  a  leg?]  right  to  the  navy,  gives  alfo  a  legal  right  to  the  army. 
The  prizes  are  to  be  divided  among  the  feamen,  marines,  and  fol- 
diers  on  board.  I'hefe  are  diftin£l  fets  of  men,  regulated  by  dif* 
fercnt  laws.  Ever  fince  the  reftoration,  there  has  been  a  (landing 
law  for  the  navy,  fo  alfo  there  is  a  (landing  law  for  the  marines; 
but  there  is  no  (landing  law  for  the  foldiers,  whofe  exiftence  »i 
an  aYmy  depends  upon  an  annual  zA  of  parliament.  Thcfe  dif- 
ferent clafles  of  men  are  accordingly  the  objedls  of  the  prize  aft 
and  proclamation,  in  certain  proportions.  The  fame  fort  of 
right  which  vefls  in  one,  vefts  alfo  in  the  others,  whatever  oiiy 
be  the  quantum  of  their  refpeilive  (hares.  The  cafe  of  JVtn^sy% 
L'tnzee  (/?),  was  referred  to  in  a  former  argument,  but  the  in- 
terpretation there  put  upon  the  words  **  on  board**  that  they 
meant  **  belonging  to  the  fhip'*  was  evidently  as  repugnant  to 
Lord  Mansfield^^  o^n\  opinion,  (though  he  felt  himfelf  bound 
by  the  decifion  in  the  cafe  of  Lord  jtnfin  and  the  Ctnturimf) 
as  it  was  to  former  determinations.  For  in  7r.  i  Geo.  i.-thrf 
court  of  King's  Bench  determined  in  the  cafe  of  Sautlow  ir« 
Walker  [b)y  that  an  admiral  who  was  appointed  in  England  10 
fuperfcde  another  in  the  command  cf  a  fquadron  at  Jamaica^  bot 
had  not  arrived  on  thai  Ration,  and  fo  was  not  adtualfy  on  board 
fome  (hip  compcfing  the  fquadron,  though  he  certainly  hoUngii 
to  it,  was  not  intitlcd  to  a  (hare  in  a  prize  taken  in  the  U^eft  In£n 
by  one  of  the  fhips  of  the  fquadron,  while  he  was  on  his  pafiage. 
It  is  therefore  to  be  hoped,  that  the  court  will  in  this  inftancf' 
pat  a  conllruolion  on  the  word?;  **  on  board,"  contrary  to  tJitt 
in  IVcmys  x.LitiT^e^  upon  the  fame  principle  on  which  tn  Gor* 
forth  V.  Fcnron  {c)  they  decided,  that  the  profits  of  an  office 
ought  not  to  be  feparated  from  the  execution  of  if.  The  public 
good  equally  requires,  that  thofe  perfons  who  perform  military 
ftrvice  fnould  receive  the  reward  of  thofe  fervices,  as  that  ihej 
who  execute  civil  offices,  fhould  receive  the  prciits  of  thofe  oiEcev 

{a)  Doufri.  -2  ^  K'ft  cJit. 

{h)  TbU  ulc  Mr.  Scrjt.  ///.'/  read  ficom  a  MS*  (t)  ^^Aut,  2*7* 

The 
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The  coorts  of  Admiralty  proceed  by  the  rules  of  tSe  civil  law  J"    17*90. 
Hale-s  Hift  C.  L,  31  U  J2.  and  according  to  the  ciyi!  law  (a)y' 


the  properly  of  prizes  taken  by  private  perfons  Was  in  the  cap-  ;   ^°*<"* 
tors.     So  alfo  by  the  antient  law  of  England  from   the  earli^ft    EarVcAML- 
ttme^,  the  prizes  which  were  taken  by  private  perfon^  belonged       '**^* 
to  thern,  fubje^l  to  certain  deductions.     This  appears  from   the* 
(^)  Blatk  Book  of  the  Admiralty,  from  many  [c)  rolls  of  parlia- 
ment, from  the  Year  Books,   2  Ric,  2,  3.  pi  4.  &  7  Ed\.  I4« 
I  RoL  Rep.  175.     Bro.  Mr.  Property,  pL  38.     CUrke's  Praxis 
Jfdmiraly  174  ^  175.     Harg.  TraSfs^  247.,  and  alfo  from  flatute 
20 Hen,  6.  c.  I.  which,  though  made  for  a   particular  purpofe, 
to  provide  for  the  cafe  of  neutral  goods,  or  thofe  of  a  friend  being, 
taken  in  the  (hip  of  an  enemy,  yet  proves  what  the  law  was  in 
general.     Thus  the  law  flood  in  former  times,  when  war  was 
regularly  declared,  and  the  method  of  carrying  on  hoflilities  by 
making  reprifals   was  not  fo  frequent  as  at  later  perio.ds.     By 
fubfcquent  regulations  of  the  Admiralty,  private  fhips  are  obliged 
to  take  out  letters  of  marque,  or  are  liable  to  be  treated  as  pirates^ 
which  is  alfo  agreeable  to  the  French  ordinances  (d) ;  but  the  pro^ 
perty  in  what  they  take  ftill  remains  in  th?  captors,  the  fcveral. 
prizc-a£ls  having  in  this  refped  recognized  the  antient  law. 

A-s  therefore  in  cafe  of  a  privateer,  the  (hare  of  the  prize  which , 
the  crew  would  h we,  would  depend  upon  the  agreement  they, 
had  entered  into  with  the  owners  by  whom  they  were  paid,  fp.^ 

(a)  Ea  ^»#r  ex  bojllbu:  capimusy  jure  gertumfijtlm  noP'afiuat,     Jnji,li6.  z.  tit.  i,/  17, . 

(^)    In  this  antient  trta  if e^  ivhkk  isfr/jerveii  among  tbt  btber  MSH,    Lft  hy  Lord  Ha'.e 
io  the  Society  of  Lincoln's  Jnny  are  the  foihtoing  ngnhtiani  : 

'<  S*tl  avieot  Jefouz  les  gagexiu  roy  (ur  U  mer,  ou  en  ports,  btedt  dts  ennemj^  eflrc- 
**  gaignex  par  touce  la  flnte  ou  par  pjrcclic  d'-cC'\t,  dunques  ^un  Sc  pieHdra  !e  roy  do.^ 
*'  toates  nunneres  d-iceut-x  blcns  la  iquirt':  pirtie,  et  les  feigneu  5  des   nefs  une  autre 
<*  qiurte  partlc  5  et  I'cutre  m^itie  d'iceuls  biens  auront  les  giijjhcurs  d*iceu!x,  la  qu.llc 
**  moiiie  doit  eltre  entrq  euU  egalemeat  parties  j  de  U  quelle  muitie  aura  radmiral  en  '^ 
**  ch;!CQne  ncF  doux  ihar«rs,  ceibadire,  autant  corarac  dtutf  mariners^  s'il  c(t  prefenc 
**  au  temps  que  la  p  iCee^V  fait;,  ei  i'il  eft  ^bfent,  do-iqu-$  il  n'aura  foiique  de  chacuia 
**  veJFcl  ung  lliare:  et  iceulx  dc  la  Flottc,  qui  font  hors  dc  veue  au  icmps  dc  la   prife,^ 
«•  n'auront  nulle  partle  d'icclc-  s'ils  ns  (ont  ieygiants  *ers  la  prile  et  de.*.ci»s  la  veue,  par 
**  »\nC\  qu'lz  foirnt  (cnubUbl'js  d'^iJcr  aux  captuuis  dc  Ix  priie  avec    leur    voiilesi  fe 
«f  meitier  eftoit  "     -^    t't' 

The  next  article  contains  a  pr<yvifion  as  to  primate  Jhips. 

*<   Si  hoiS  drs  gag<:s  dj  ruy,  aucun»  biens  par  gaiiiocers  ou  autres,  foient  prit  Air  1» 
«  mer,  d^nq  les  le  roy   ne  chalengcva   nul    droUy  ne   proprcment  aura  nul  part:  mail  « 
"  icenlx  qui  gaigrcz  les  aur9.1t,  forfque  radmiral  en  aura  deux  ihares/*     A.  20.  aivi, 
fttC/i^rU's  Pac,  175. 

(f)  Rut.  P.-rl.  50  Ed.  3.  AV  31.  Jc5l.  8t.  5  Hen.  4.  No  59.  7^8  Htn.  4.  " 
No,  2i.  zo  Hen  6.  Nj.  13.  je-1.  30.  in  which  IaU  there  aie  rules  for  ihe  divifion  o4  . 
p.izcs  taken  by  fliijsin  tlic  king's  pay,  not  totally  unlike  thofe  \a  iQOiern pioclanutAOA^* 

(J;  Code  de\  Frijes,  vsl,  i.  />.  34.  art.  7. 
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I79Q.      io  Ib^  prcfcnt  cafe,  if  it  be  not  wiihin  the  prise-ad,  both  army 

y  and  navy  muft  depend  on  the  bounty  of  the  king,  in  whom  the 

^^^^     prize  would  be  then  vefted,  and  by  whom  they  are  paid.     But  if 

Isri  Cam-  it  be  within  the  ad«  then  the  army  have  a  veiled  right  to  a  fliare^ 

'''*'      and  a  prohibition  ought  not  to  be  granted,  unlefs  the  monitioa 

bad  iflued  againft  their  agent  as  well  as  the  navy  agent. 

In  Piuiman*s  cafe,  6  C$.  18.  b.  it  was  holden  that  an  appeal  ia 
the  ecclefuAical  court  fufpended  the  former  fentence,  and  to  the 
lame  point  is  Gouldfi.  iiq.     So  it  is  of  an  appeal  in  a  court'rf 
Admiralty.     This  is  plain  from  all  the  proceedings  in  the  Admi^ 
lalty ;  and  from  the  ftile  which  the  plaintiff  himfelf  ufes  in  the 
declaration,  which  i$)  ^'  a  certain  bufinefs  of  appeal  and  complaint 
f*  of  nullity,''  the  decree  appealed  from  appears  to  be  not  ooly 
reverfed,  but  rendered  a  nullity  ab  origine^     The  former  feoteoce 
therefore  was  annulled,  and  that  which  remains  exprefsly  pro* 
nounces  the  capture  to  have  been  joint,  by  the  fleet  and  army. 
The  courts  of  Admiralty  have  an  undoubted  right  to  determine 
Ijvho  were  captors.     Tbey  examine  as  to  the  capture,  and  decide 
^hcther  it  be  lawful  prize  or  not,  and  either  referve  the  qucfiioii« 
Who  were  captprs  i  as  in  the  prefent  cafe,  or  decide  that  alfo* 
If  they  have  not  here  determined  it  to  be  a  joint  capture*  dK| 
liave  determined  nothing  on  the  fubjed ;  either  way,  therefoKi 
the  argument  on  the  p^rt  of  the  plaintiff,  that  the  navy  were  tb| 
fole  captors,  is  ill  founded.     And  the  court  cf  Appeals  having 
pronounced  their  fentence,  bad  clearly  a  ri^ht  to  iffue  procefs  ia 
execution  of  that  fentence  according  to  the  old  dodrine  in  TbiJ^wg 
V.  Broomy  and  the  modern  authority  of  Smart  v.  ffi/ff^  3  7m| 
fUp.  B.  R.  323.     Then,  if  the  t»ords  of  Appeals  had  a  right  tq 
ifTue  the  monition,  this  court  have  no  right  to  prohibit  them. 

jfdairy  Serjt.  for  the  plaintiff.  Admitting  many  of  the  prin- 
ciples Uid  down  in  fupport  of  the  demurrer,  the  application  o( 
them  to  the  prefent  cafe  may  fairl;/  be  controverted.  Allowing 
it  to  be  clear  law,  that  where  matter  properly  belonging  to  a  court 
of  common  law,  comes  incidentally  before  a  court  of  Admiralty, 
^n  Ecclena/tical  court,  or  any  other  court  proceeding  by  a  la^ 
different  from  the  common  law,  the  court  which  has  cognizance 
of  the  principal  has  alfo  cognizance  of  the  incident,  provided 
the  incident  be  determined  according  to  the  rules  of  the  common 
law;  yet  it  is  equally  clear,  that  if  the  incident  be  determined 
contrary  to  thofe  rules,  a  prohibition  ought  to  be  granted.  It 
remains  therefore  to  be  feep,  what  the  incident  is  in  this  ctfcg 
and  whether  the  court  of  Appeals  have  not  decided  that  incident 

in 
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in  a  manner  different  from  the  rules  of  the  common  law.    The     1790- 

incident  arifes  not  upon  the  letter  of  attorney  by  which  the  agent  ■ * 

was  appointed,   but  upon   the  conftruAion  of  the  prize-aA.         ^" 

Allowing  then  that  the  court  of  Appeals  have  a  right  to  conftrue   Earl  Cam. 

the  ftatutes  which  are  made  for  their  regulation,  yet  if  they  con* 

firue  thofe  (!atutes  wrong,  there  is  a  clear  ground  for  a  prohibition. 

This  doflrine  was  fully  admitted  by  the  court  in  the  late  cafe  of 

(a)  Brymer  v.  ^tkins^  and  is  not  to  be  difputed  5  a  fortiori  therefore 

if  they  a£i  contrary  to  thofe  ftatutes  they  ought  to  be  prohibited. 

With  refped  to  the  obje£tion,  that  the  agent  (who  aSed  under 
the  authority  of  the  navy)  having  taken  poiTeffion  of  the  prize^ 
and  applied  part  of  the  proceeds  before  the  final  adjudication,*  the 
navy  had  forfeited  their  right,  and  therefore  were  not  intitled  to 
a  prohibition  ;  the  anfwer  is,  that  there  has  been'  an  adjudication 
of  lawful  prize,  from  which  adjudication  there  has  been  no  appeal. 
The  only  part  of  the  judgment  of  the  court  of  Admiralty  which 
is  difputed  is,  that  which  was  referved  upon  that  adjudication, 
namely.  Who  were  the  captors  ?  The  fecond  fentence  with 
refpcd  to  the  capture,  is  that  which  the  platntiiF  conceives  to  be 
contrary  to  the  ad.  The  adjudication  of  prize  is  qaeftioned  by 
no  one,  nor  has  it  been  oppofed  in  any  ftage  of  the  bufinefs.  As 
to  the  objedion  to  the  ftatement  of  the  appointment  of  the 
agents,  that  ftatement  is,  that  they  were  duly  appointed,  which 
is  admitted  by  the  demurrer.  Upon  looking  into  the  claule  of 
the  ad,  it  will  appear  who  thofe  <<  others  interefted  therein"  are, 
who»  it  is  objeded,  are  not  ftated  to  have  concurred  in  the 
appointment  of  the  agents.  They  are  the  officers,  marines,  and 
foldiets  ading  on  board  the  fhips,  in  whom  an  intereft  is  unquef- 
tionably  vefted.  And  the  plaintiff  fo  far  from  oppofing  the 
intereft  of  the  army  under  the  prize-ad,  admits  that  by  the  ad 
they  have  a  vefted  intereft,  but  contends  that  they  have  no  other 
intereft  than  what  is  fo  vefted.  It  is  plain  from  adverting  to  the 
ad  and  proclamation,  in  what  capacity  the  officers,  marines,  and 
foldiers  claim  any  fliare  of  a  prize  taken  upon^the  High  Seas. 
The  proclamation  ftated  in  the  declaration,  and  referred  to  hy 
the  prize-ad,  (and  which  makes  as  much  a  part  of  it  as  if  it 
were  incorporated  with  it,)  direds  that  three-eighths  (ball  be 
given  to  the  captains  and  iUg-ofitcer  %  one-eighth  to  the  captains 
of  the  land  forces  and  marines,  and  the  lieutenants  and  certain 
other  officers  in  the  navy  mentioned  in  that  clafs ;  one-eighth  to 
the  lieutenantSy  quarter-mafters,  enfigns  of  the  land-fgrces^  iSc. 

{a)  Anle^  164. 
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1790,      and  other  naval-officers'  mentioned  in  that  clafs ;  another  eigbtl^ 
-  to  the  ferjeants  of  marines,  and  of  land  forces,  midihipmen,  bfe^, 

V.  and  the  remaining  two-eighths  to  the  marines,  foldiers,  feamen^ 
l;riCAM.  and  certain  other  perfons  enumerated.  Now  it  it  clear  that  in 
the  diitribution  of  thefe  feveral  (hares,  except  the  firft  three- 
eighths,  the  land-forces  on  board  have  an  intereft*  But  it  it 
equally  clear,  that  they  have  it,  not  as  a  di(lin£l  body  claiming  a 
Separate  (hare  by  itfelf,  but^^r  capita^  as  individuals  in  the  fevera^ 
clafles  in  which  they  are  placed.  On  (he  proclamation,  no  mi(^ 
can  (hare  beyond  the  rank  of  captain  of  land-forces,  as  claiming 
under  the  prize-ad^,  becaufc  the  rank  of  field  or  ftafF  officer  has  do 
relation  to  that  fituation  of  land-forces  on  board  a  (hip,  which  is 
marked  out  by  the  prize-ait.  The  captain  is  the  didind  com- 
mander of  his  company  like  a  captain  of  marines.  The  land-forces 
aft  on  board  the  (hip«  in  no  other  capacity  than  as  marines.  The 
plain  rcafon  therefore  of  the  priz?-aft  and  the  proctamation  en- 
grafted on  it  i^  thi^  ;  that  the  land  fjrces  while  they  areonboardtfae 
king's  (hips,  (hall  (hare  rateably  per  cofita  in  the  different  clafles 
in  which  they  are  placed,  with  the  crews  of  thoP  (hips.  As  to 
the  afting  againft  an  enemy  in  b;  ttie,  and  as  to  ihe  dividon  of 
fuch  prizes  as  m^y  be  taken,  they  are  confide  red  as  part  of  the 
refpeftive  crews.  With  regard  to  the  appointment  of  agents,  the 
univerfal  pradice  has  been,  that  the  marines  and  foidiert  fefving 
On  board  the  king's  (hip«,  have  never  feparately  had  any  part 
whatever  in  that  appointment.  From  the  n.anner,  indeed^  ta 
which  the  agents  are  to  be  appointed,  it  is  manifeft  that  i)0  (iicb 
feparate  appointment  can  take  place.  The  captains  of  the  navy 
have  a  right  to  appoint  one  or  more  agents,  nobody  but  a  flag- 
officer  can  interfere  with  them ;  the  officers  have  a  right  to  appotoC 
feparate  agents  for  thcmfelves  ;  but  there  is  no  provifion  for  the 
marines  or  land  forces  to  appoint  agents  ;  but  they  have  a  (hare  in 
the  appointment  in  the  fame  manner  as  they  have  a  (hare  in  tho 
prize-money,  in  the  feveral  clafles  to  which  they  belong.  The 
ftatemcnt  therefore  that  an  agent  is  duly  appointed  by  the  officers 
and  crews  of  the  feveral  (hips,  is  a  fiatement  that  he  is  appointed 
by  the  captain  and  fea  officers,  land  officers,  fcamen,  marines 
and  foldiers,  who  compofe  (he  crews  of  the  (hips  at  the  time 
when  the  prize  is  taken. 

Another  obje£^ion  has  been  made  with  refpefl  to  the  agent, 
namely,  that  it  is  not  averred  that  the  authoiity  given  to  Taylitr 
and  Pajley^  furvived  to  Pifiey,     But  this  objection   is   evidently 
without  Nundatinn.     Each  clafs  has  a  right  to  appoint  feparaiq 
a£'nt5,  or  the)  may  concur  in  the  appointment  of  ihef^(9pc,  as  wai 

here 
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l^ere  the  cafe.     But  Aippofe  that  each  had  appointed  feveral  agents     1790. 
ip  different  parts  of  the  world  i  it  would  fruftrate  the  end  of  the    -  i^ 

^&  of  parliament,  and  be  a  grofs  abfurdity,  if  the  moment  any  Homk 
one  of  them  died,  the  authority  of  the  others  fhould  ceafe*  It  EiHCam- 
ipight  perhaps  be  a  que^ion,  if  there  was  only  one  agent  ap* 
pointed  by  each  clafs,  and  he  died,  or  if  there  were  many,  and  they 
all  died,  fo  that  any  clafs  (hould  be  altogether  unreprefented  by 
an  agent,  whether  the  others  could  a£l  ex  parU,  till  that  defe^ 
were  fupplied.  But  that  is  not  the  cafe  here.  Taylor  2ind  Pajlq 
ll^ere  appointed  by  all  who  by  the  tlSl  had  a  right  to  appoint. 

With  regard  to  the  Qbje£^ion,  that  fuppofing  there  was  an  ex- 
cludve  right  in  the  navy,  it  ought  to  have  been  ftated  to  thf 
court  of  Appeals,  and  that  the  fuperior  court  ought  i\ot  to  pre« 
fume  that  the  inferior  court  would  have  decided  wrong,  if  the 
matter  had  been  brought  before  them ;  the  anfwer  is,  that  it  is 
2n  public  a£l  of  parliament  on  which  the  right  of  the  navy  is 
founded.  The  court  of  Prize  had  not  only  a  right  to  take  that 
zQi  into  confideration,  but  were  bound  to  do  it.  They  werp 
prefumed  i(i  law  to  b^  as  cognizant  of  that  at^  as  any  court  \x\ 
Wtjlminjlir-hall  It  was  therefore  before  the  cpurt,  and  they 
have  decided  and  a£led  upon  it,  in  fuch  a  n^anner  as  woul4 
render  void  the  provifions  of  the  fiatufte.  I'hus  much  as  to  the 
qbjedions  made  on  the  part  of  the  defendants,  to  the  feveral 
fiatements  in  the  declaration. 

In  refpe(Si  to  the  inquiry.  How  the  law  fiood  antecedent  to 
the  prize  a£ls  r  the  refult  of  that  inquiry  certainly  is,  as  was 
Hated  on  the  other  fide,  \\\  a  former  argument,  that  by  the  an« 
tient  law,  captures  made  in  war  belonged  generally  to  the  cap- 
tors, becaufe  the  force  employed  was  not  paid  by  the  crown  ; 
and  that  in  cafe  of  prizes  taken  at  fea,  the  captors  w^re  fubjed  to 
2(  contribution  to  the  Lord  High  Admiral,  as  an  acknowledge- 
ment of  the  authority  lender  which  they  adled.  But  when  an 
alteration  took  place  in  the  military  (late  of  the  kingdom  by  the 
-employment  of  niercenary  troops,  the  principle  was  eftabliflied, 
that  whe^e  a  capture  was  made  by  a  force  employed  and  paid  by 
the  fiate,  the  fubjedl  of  the  capture  belonged  to  th^.ftate,  and  not 
to  the  captors.  The  law  therefore  independent  of  the  prize  ads 
would  be  this,  that  where  perfons  adding  legally  in  war  and  not 
employed  and  paid  by  the  flate,  made  a  rightft^I  capture  from 
an  enemy,  part  of  the  prize  would  belong  to  tbenifelves^  where 
they  were  employed  and  paid  by  the  (late,  there  the  prize  would 
wholly  belong  to  the  flate.    The  prize  a£ts  then  intervene  in 

order 
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1790*     order  to  give  an  encouragement  to  perfons  commiffioned  and 
^  paid  by  the  fiate,  and  accordingly  create  an  equal  intercft  ia 

^^'      them  with  private  adventureri^  to  annoy  the  enemy»  as  well  for 
yariCAM-  their   own  emolument  as  the  public  fervice.     The  policy  of 

**'"  there  SL&t  feems  to  be,  to  put  the  force  of  the  kingdom  in  this 
refpefiy  upon  the  fame  footing  on  which  it  flood  by  the  antieot 
law.  The  effed  therefore  of  the  prize  ad  is,  that  as  fooa  tf 
a  (hip  taken  is  condemned  as  lawful  prize,  immediatdy  the 
property  of  it  is  veiled  in  the  captors,  which  would,  antecedent 
to  thofe  ads,  have  belonged  to  the  king.  That  eflfed  in  the 
prefent  infiance  is  produced  by  the  19  Gi&.  3.  r.  67.  and  dM 
21  Gio.  3.  c.  15.  taken  together. 

It  appeared  after  diligent  inquiry  {a)^  fufficiently  plain  upon  die 
former  arguments,  that  in  the  pradice  of  the  courts  of  Admiralty,a 
mixed  capture  has  never  been  holden  to  take  the  cafe  oat  of  the 
prize  ads  :  whether  that  capture  were  by  a  commifBoned  and  a 
non-com miffioned  (hip,  a  king's  (hip  and  a  private  (hip  of  war,  or 
even  a  joint  capture  by  a  naval  and  military  force;  a  ftrong  tnftanoe 
of  which  was  the  cafe  of  the  (hips  taken  at  Louijburgh.  So  that 
it  feems,  that  no  cafe  can  be  put  in  which  the  king's  (hips  areia«' 
titled  to  any  (bare  of  a  prize  taken  at  fea,  where  it  hat  not  becb 
uniformly  holden,  to  be  either  in  part  or  in  the  whole  within  the 
provifions  of  the  prize-ads.  Where  any  other  body  of  men 
have  a  feparate  right  to  (hare,  the  whole  (hould  not  be  con* 
demned  as  lawful  prize  to  the  king ;  for  the  inftant  chat  it  is 
fo  condemned,  by  the  terms  of  the  ad  of  parliament  it  becomes 
the  fole  property  of  the  captors.  In  this  cafe,  therefore,  notwitb* 
ftanding  the  preamble,  if  it  may  be  fo  called,  of  the  fentence  of 
the  Lords  of  Appeal,  the  legal  efFed  of  the  fentence  is  what  it 
ought  to  be,  to  veft  the  prize  in  the  navy  as  the  captors,  fub* 
jed  to  the  individual  right  of  thofe  being  on  board  the  king's 
(hips,  who  were  to  (hare  by  virtue  of  the  proclamation. 

It  has  been  faid,  that  as  far  as  relates  to  the  fad  of  thccaptnxt, 
the  plaintiff  is  to  be  bound  by  the  recital  of  the  fentence.  Admit* 
ting  this,  the  defendants  are  alfo  bound  upon  the  demurrer,  bf 
every  fad  Oated  in  the  declaration,  which  is  not  inconfiftent 
with  the  fad  (lated  in  the  fentence.  Now  it  is  (iated  as  a  ftft 
on  the  declaration,  and  admitted  by  the  demurrer,  that  the 
capture  was  made  upon  the  high  feas,  by  his  majefiy't  ihipi 
having  the  land  forces  on  board  at  the  time  of  the  capture* 

•  {a)  Aftrr  the  firft  argument  ca  the  dcmuner^  the  court  de  fixed  that  to^trr  Mkt 

p«i:icubr!)  ir.adc. 
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But  fays  the  rentence,  it  was  made  by  the  conjoint  operation  of     1790. 
the  army  and  navy.     Here  then  are  two  allegations  on  the  re-  ,    » 

^ord,  which  are,  in  one  fenfe,  binding  upon  the  parties.     The      Home 
plaiotifFis,  on  bis  part,  bound  by  the  allegation  of  the  fentence;    EvICau* 
tdie  defendants  on  theirs,  admit  by  the  demurrer  the  fads  ftated       ^'^* 
in  the  declaration^     The  allegation  therefore  in  the  fentence  is 
to  be  conftrued  in  fuch  a  manner  as  i^iM  be  confident  with  the 
admitted  fads  in  the  declaration.     What  then  is  the  allegation  i 
that  the  capture  was  effeded  by  the  conjoint  operation  of  army 
and  navy.     What  is  the  fad  i  that  the  army  was  on  board  the 
Ibips  at  the  time  of  the  capture.    This  explains  tb^  allegation* 
The  capture  tbei>  was  made  by  the  conjoint  operation  of  the 
army  and  navy :  which  is  the  fame  as  faying,  it  was  made  by 
the  conjoint  operation  of  feamen  and  foldiers  on  board  the  kingV 
(hipsi  by  the  feamen  under  the  command  of  C^mmibrt  Jobtt'^ 
jH^Hi^  and  the  (oldiers  under  that  of  Gfneral  Mtadows^  compofing 
at  that  time  a  part  of  the  crews  of  the  fquadron.     The  queftion 
then  is»  What  is  the  effed  of  the  fentence  ?   It  is  to  veft  the 
prize  in  the  naval  captors,  preferving  at  the  fame  time  U^e  right 
of  the  army  as  individuals,  and  as  making  a  part  of  that  naval 
force.    The  words  of  the  ad  of  parliament  cannot  have  any 
other  fair  interpretation.     But  it  is  objeded,  that  nothing  ap« 
^ars  by  the  fentence,  to  (hew  why  the  a£(  fliould  not  have  this 
effed.     A  doubt  was  fqggffted  by  the  court,  whether  there  was 
a  fufficient  ground  for  a  prohibition  in  any  thing  which  the 
court  of  Pri;pe  had  yet  done.     It  was  intimated,  that  fuppofing 
fhe  operation  of  the  ad  to  be  as  the  plaintiff  contends,  yet  the 
fentence  ought  to  be  conftrued  fo  as  to  give  it  a  legal  efied,  and 
not  fo  as  to   qpake  it  illegal,  for  the  purpofe  of  obtaining  a 
prohibition.     Now  it  appears  that  the  court  of  Appeals  have  in 
fad  done  fomething  contrary  to  the  ad  of  parliament.     They 
have  ordered  the  agent  not  only  to  bring  in  an  account  of  the 
vrhole,  but  alfo  to  bring  into  court  whatever  is  in  his  pofTcffion 
or  power,  of  the  produce  of  the  prize.     The  order  is  not  to 
bring  in  the  rtfidui^  which'  perhaps  might  be  conftrued  to  (hew 
an  acknowledgement  that  the  former  part  had  been  properly 
diftributed  ;  but  it  is  general  to  bring  in  the  ^*  proceeds  of  fuch 
^*  part  of.  the  (hip  and  cargo  as  might  be  in  his  hands,  power, 
'*  or   poiTcffi^on,*'     And   nan  confiat^  but  that  the  court  upon 
bringing  in  the  account,  might  hold  that  what  had  been  in  his  , 
power  or  pofliriEon,  and  which  had  been  divided  without  their 
authority,  was  within  the  meaning  of  the  moniMon,     But  in 

.truth 
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1790?     truth  the  court  of  Appeals  have  no  power  over  any  part.     By 
their  own  c6ndemnation  of  the  prize,  the  whole  belongs  to  the 


^,  Davy.  They  have  therefore  afled  in  point  of  fad  contrary  to 
JariCAM-  the  a£t  of  parliament,  i^hich  directs  that  the  produce  of  the 
prizes  which  (liall  be  condemned,  (hall  be  placed  in  the  hands 
of  the  agent.  By  looking  at  the  feveral  claufes  (a)  of  the  ad, 
there  will  be  fecn  a  regular  fyflem  framed  by  the  Legiflatore, 
direfling  both  fubftantidDy  and  formally,  the  difpofition  of  the 
ivhoic  of  the  capture.  The  appraifement  and  fale  are  to  be 
piade  by,  and  the  produce  is  vcficd  in  the  agent  appointed  under 
the  dirc£^ions  of  the  adl.  The  agent  is  bound  to  do  ceruin 
adls  by  which  notice  fhall  be  given  to  all  pai ties  interefted.  The 
agent  is  to  make  public  noiifications  before  the  difpofition  of  the 
))rize.  The  agent  is  to  m^ke  fimilar  notifications  to  Greemviib 
HojpitaL  In  tiie  hands  of  the  agent  the  fhares  of  run  men,  aod 
the  unclaimed  ih^rcs  arc  to  be  dcpodted,  the  latter  to  remain  there 
for  three  years.  And  on  non  compllince  with  the  terms  of  the 
act,  a  fevcre  penalty  is  inflidtcd  on  the  agent.  It  is  the  evideat 
intention  therefore  of  the  Legiflature  that  the  perfon  appointed 
agent  in  the  manner  prefcribv^d  by  the  a<fV,  (hall  be  refponrible  to 
the  par.iies  appointing  him,  (hall  be  refponfible  Xo  Greenwich  H9f» 
pital,  and  faill  be  refponfible  10  »he  public.  It  cannot  therefore 
with  any  rcafon  be  contenJed,  that  the  court  of  Appeals  have  9 
right^  ad  libitum,  to  take  the  whole  produce  out  of  the  hands  of 
the  agent  legally  conflituted,  and  withi/qt  any  application  for  this 
purpofc,  on  the  part  of  any  one  interefted  in  the  bufinefs.  The 
moment  the  Admiralty  take  the  whole  out  of  the  hands  of  the 
agent,  all  the  provifiuns  of  the  ad  which  have  been  enumerated, 
are  rendered  incfTeciual.  It  therefore  is  moft  clcar^  that  confiftent 
with  thofe  provifions,  it  is  not  in  the  power  of  the  court  of  Ap- 
peals,  to  adt  as  they  have  done  in, this  cafe,  on  the  application  of 
any  psrfon  not  interelled  in  the  prize.  It  is  not  flated  that  the 
monition  was  prayed  for  by  any  of  the  capiors,  or  that  on  their 
part  any  objection  was  made  to  the  appointmei.t  or  conduct- of 
the  ng^nt.  'i  here  m'ght  perhaps  be  a  ground  for  the  court  of 
Pilze  to  iiTue  a  monition  to  the  agent,  to  bring  in  the  money  of 
which  he  was  poficff^'d,  if  there  were  any  charge  of  fraud  or  em- 
bezzlement made  againft  him  by  any  of  the  cap*.o?s,  or  if  for 
any  oiher  rcafon  the  money  were  unfafe  in  his  hands.  Poffibly 
at  th>;  rtqucrt  of  the  captors,  the  court  of  Prize  would  take  fucV 

[j)  /';.;.-  15  Ctc.  3.  t%  6-./.  3--,  31,31,  33,  3i>  S3»S^»  37>  SS,  3-. 
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ft  mcafurc  for  fccurity.     But  no  ground  is  here  ftated,  no  com-      i-'qc. 
plaint  exhibited,  nor  any  application  made  by  the  captors  to  that 


court,  in  order  to  induce  them  to  iflue  a  monition.     It  is  the      "|^^* 
fpontaneous  aft  of  the  court,  to  take  the  money  from  the  only   Earl  Cam- 
perfon  who  can  perform  the  direftions  of  the  ftatuie,  to  whom 
it  is  given  as  a  truftee  both  for  the  captors  and  the  public,  and 
place  it  in  the  hands  of  an  officer,  to  whom  the  fiatute  gives  na 
power  whatever. 

As  to  thd  objedjon,  that  the  motion  for  a  prchihition  is  not 
made  by  the  general  body  of  perfons  intcrefted,  but  by  olne  cap* 
tain  alone  ;  if  that  objc»Slion  were  to  prevail,  it  would  amount  to 
a  declaration,  that  in  cafe  of  a  capture  by  a  king's  /bip,  the 
court  would  never  grant  a  prohibition,  unlcfs  at  the  joint  requeft 
of  all  parties  concerned.     But  yvhat  they  have  all  a  right  to  do 
coUeftively,   the   (sLmc  right  has  each  to  do  individunlly.     In  the 
prefent  cafe  indet^  it  is  almoft  a  phyfical  impofllbility  that  they 
all  fliould  join.     As  then  the  court  of  Appeals  has  already  done 
feme  tSt  contrary  to  the  ftatute,  there    is  ample  ground  for  a 
prahibitiort.     But  it  has  been  fnggcfted,  that  as  the  diredlory  part* 
of  tho-fentence  adnnits  of  a  legal  conftruition,  this  court  ought  not 
to  infcr^  that  if  the  money  is  brought  into  the  court  of  Appeals, 
that  eoiirtf  %11l  apply  it  bthe'rwrfe  than  the  ftatutc  dircds.     But 
it  isrn  gddd  ground   for  a  prohibition,  if  there  appears  reafon 
to  believe'tfiat  the  court  of  Appeals  vi^il!  fo  apj>ly  the  money, 
though  they  hive  not  af^ualiy  fo  applied  it.     Thus  in  the  cafe  of 
mU^  itx.  V.  Birdj  Aityn^  56.  a  prohibition  was  granted  to  the 
EccUfiafti'e^  court,    becaufe  it  hid  threatened  to  repeal  letters  of 
adminiftration  without  juft  caufel     It  v  as  not  granted  quia  timet, 
but^ecaai'i^  the  Ecclefiaftical  court  had  manifeded  an  intentioa 
of  aAing 'CO)itt-ary  to  ths  common  law.     The  fime  doflrine  is 
laid  downy  a^//.  y/^r.  Hr.  Prohlhitrorij  303.  pL  27  &r  28.    Thefe 
cafes  eftablift  the  prineipfe,  tlwt  where  an  inferior  court*  plainly 
(hews  a  defigfi' to 'adl  contrary  to  the  common  laiv,  if  is  not 
fiecefiary  X6  leait  till  they  have  really  fo  aflcd^  iii  order  to  have  a ' 
ground  for  a  prohibition.     In  the  prefent  cafe,  the  court  of  Ap- 
peals'h^Ve  evTdtriily  (hewn  fuch  4n  intentian,  both  by  thnt  part 
of  their  fehtence  which  holds  the  cafe  to  be  out  of  the  pr  ze-^dJ,  ' 
and  by  the  o'rdie^F  to  bring  in  the  money  j  for  that  order  would  be 
uhneceflary  unlefs  they  meant  to  difpofe  of  the   money  in  fonie ' 
manner  repugnant  to  the  difpofitibn  which  the  ft itiitc  points  out. 
Upon  the  Whole  then  of  the  cafe  it  appears,  that*  the  court  of 

Appeals 
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1790.     Appeals  have  not  only  a£led  alreadjr  in  oppofition  to  the  19  Gti.  j; 

'  c.  67.  and  21  Geo.  3.  c.  15.  but  have  alfo  maBifefted  a  clear  in^ 

''^^^     tention  of  adding  farther  in  oppofition  to  thofe  ftaliitea.    The 

XariCAM.   {Plaintiff  has  therefore  fubflantia]  ground  tofiipport^  aod  ia  wui 
i90  early  in  applying  for  a  prohibition. 

Hill^  in  reply,  went  over  the  gtneral  groiindi  which  he  btfoit 
Hated.  With  regard  to  the  objedion  on  the  part  of  the  p1aintt#, 
that  great  inconvenience  Would  follow,  if  the  agency  of  P^JL^ 
had  determined  by  the  death  of  Taylor^  he  argued^  that  the  ap^ 
t)ointQient  ought  to  have  been  made  to  them,  and  the  forvivor 
of  them,  or  to  them  jointly  and  feverally,  v^hich  woold  baveok- 
tiated  all  fuch  inconvenience.  The  plaintiflT  therefore  ought  not 
to  reft  on  a  poffible  inconvenience^  which  might  eafily  have  beat 
awarded  by  a  proper  method  of  appomtment;  As  to  the  arg«** 
fnent,  that  the  agent  could  not  execute  the  feveral  matters  whicK 
he  is  required  to  do  by  the  afi,  if  he  had  appeared  and  brought 
In  the  proceeds,  what  is  there  required  by  the  ad  that  he  nighi 
not  do,  and  yet  have  obeyed  that  procefs  ?  He  might  have  givcit  r 
all  the  notifications :  the  pofleffion  of  the  coiirt  would  have  beat' 
his  pofleffiont  as  much  as  the  pofleifion  of  a  receiver :  the  \t^. 
ttxt&  oiGranwich  HoJpHdl  would  have  been  as  fafe  in  thei^  hands 
as  in  his.  There  is  not  any  one  part  of  the  aid,  but  what  migfat 
have  bren  performed  confiftently  with  the  obedience  6f  the  ageat. 
to  the  procefs.  If  fo,  the  whole  of  the  argun()ent  ok  the  othe^ 
fide  falls  to  the  ground  |  and  the  Lords  of  Appeal  hav6  not  coa^ 
travened  the  ad,  The[agent  indeed  need  nOt  have  brought  in  tU! 
money,  but  he  might  have  fiiewn  caufe  upon  the  proceftw  If  he 
had  (hewn  caufe^  and  they  had  infifted  upon  hi%  doing  any  thing 
inconfiftent  with  bis  duty  as  agent,  then  and  not  ttlt  theh,  chey 
would  have  contravened  the  ad.  But  it  docs  not  appear  thtft^ 
the  mere  iflTuing  of  procefs  could  difable  him  to  perform  his  dotjf 
as  agent,  even  fuppofing  he  was  agent,  whkh  is  begging  this 
whole  queftion,  and  of  which  the  Lords  of  Appeals  bad  a  right 
to  be  informed.  Suppofe  Pafiij  bad  not  been  agent  at  all,  i 
monition  might  then  have  ifTued  agarnft  him  ;  and  why  fhouli 
it  not,  when  he  does  not  make  his  agency  appear  ?  The  objediotf 
therefore,  that  this  application  for  a  prohibhion  ia  at  leaft  pie* 
mature,  remains  unanfweied.  The  appIicatioQ  itfelf  ia  diveftl^ 
contrary  to  Tbf  King  v.  Broom^  and  many  other  authoritiea.  I^ 
that  cafe  there  had  been  a  fentence  condemning  a  fliip  as  lawfidf 
prise,  and  aftet  ihi  fcntenCc  a  libel  bad  ilTued  agaiaft  Brmn  tor 

compel 
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compel  him  to  bring  in  the  produce.     It  appeared  that  Brd9m  had      i  ^po. 
taken  the  money,  as  Pa/liy  has  in  this  cafe,  as  agent  for  other  per-   *■  - 

ibns^  who  were  the  African  Company.  It  was  argued  in  that  cafe,  Homk 
that  by  the  fentence  of  condemnation  a  legal  right  was  veiled  in  £trlCAM. 
the  king,  which  was  the  fub]e£t  of  an  a£lion  at  law,  and  therefore  ^^^' 
the  court  of  Admiralty  had  no  right  to  iflue  procefs.  The  anfwer 
to  that  argument  applies  with  its  full  force  to  the  cafe  now  before 
fhe  court.  The  anfwer  was,  that  notwithftanding  the  execution 
of  the  fentence  depended  on  a  legal  right,  yet  it  was  incident  to 
the  jurifdidion  of  the  court  of  Admiralty,  and  on  that  ground  the 
prohibition  was  refufed.  There  the  African  Company  had  a  right 
to  take  prizes ;  Broom  derived  his  power  from  them ;  but  the 
common  law  right  which  the  company  had  to  take  did  not  prote£fc 
Bro9m  from  the  monition.  Neither  in  this  cafe  can  the  parlia- 
sientary  right  of  the  captors  exempt  faflty  from  a  monition* 
Thefe  two  cafes  are  parallel.  A  right  derived  from  an  aS  of  par- 
liament is  not  ftronger  than  a  right  derived  from  the  common  law. 
AH  the  arguments  and  reafoning  of  the  court  likewife  in  Smart  v. 
Wolffs  are  fully  applicable  to  this  cafe  {a).  Cur.  vuh  advif 

On  this  day  judgment  was  pronounced  as  follows  by 
Lord  Loughborough  :— In  this  cafe  the  declaration  ftateSjfirft 
lit  a  propofition  of  law,  that  the  expofition  of  the  ftatute  laws  of  thi» 
fiealm  appertains  to  the  king's  courts  of  record.  It  then  recites  tho 
prize-a£t,  which  pafled  apon  the  war  againft  the  States  Generals 
iMid  fail  majefty^s  proclamation  for  a  diftribution  of  prizes,  under 

(«)  lo  the  courie  of  the  argumentf  Mr.  Serjt  Kill  pointed  out  an  Inaccuracy  in  the' 
J^itfcA  pme-a^j  %\Cf*  3.  c.  15.  the  third  re£lion  of  whichj  after  reciting  that  by  the 
19  Gm,  3*  e.  67.  &  %o  Get,  3.  c.  22.  **  Several  proWfions  and  rrgulations  were 
**  eftabliihed  for  the  better  carrying  on  ihe  falutary  purpofes  by  the  faida^s  intended  ia 
*<  the  prolccution  of  hoftilities  againft  France  and  Sf>ain,**  enacts,  «  that  the  feverah 
**  feguhuiont  and  proviiiont  refpeding  the  grant  of  commjfont  or  letters  9/  marquty  the 
**  periiMf  adiAf ,  and  the  capturea  D)ade>  under  the  authority  of  fuch  ctmmiffiMi  w 
**  UiUrt  tf  marqutf  and  all  other  cltufes,  provifoes,  matters  and  things  contained  in  the 
^  filid  8^  fltall  extend,  and  be  conftrued  and  deemed  to  extend  to  the  grant  of  com^ 
^  rnSfiom  $r  Ittiifi  0/  marque  to  the  perfoos  ading,  and  the  captures  made,  under  the 
**  tatbofity  of  fuch  tommjjiont  or  letters  of  marqiur  for  general  reprifals  agaiuft  thft 
^  Ibipty  goods  andfubje^s  of  the  States  General  uf  the  United  Provinces,  and  all  other 
**  mattert  or  tkings  whatfoever  iureJpeB  of  tbefame,  during  the  continuance  of  hoftilities 
**  afahUI  the  States  General  of  the  United  Provinces,  as  fully,  amply,  and  eHTedtually, 
<*  IP  aM  lotentr  and  purpoicsy  ai  if  the  fiuxie  regulations*,  provifions,  claufes^  provifoes^. 
^  mattert  and  things  had  been  particularly  lepeated  and  re-enaded  in  this  a^.**  It  is 
plaifii  that  this  fe^ion  is  fo  worded  as  to  leave  it  doubtful  whether  it  is  meant  to  extend 
ID  aay  prarifions  of  the  two  fonner  a£ts  refpeding  captures  made  by  the  JCing^ifbi^p 
fl^High  in  poiat  of  praAice  it  has  been  holden  to  include  thofe  prcvi&ons.  The  fame 
•mbi|UJty  prenils  la  the  third  fe^ioo  of  the  Spamfi  ptize.a£t.     a,o  Gm.  3.  (.  23. 
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iTQO*     ^^^  authority  given  by  that  ad*     It  then  ftates  the  appointmenl' 
>  of  Commodon  Johnflont  as  commander   of  a   fquadron,  of  the 

HoMx  plaintiff  as  captain  of  a  (hip  in  that  fquadron,  and  of  Gourd 
Carl  Cam*  Meadaws  as  commander  in  chief  of  the  land  forces,  to  be  em^ 
»««.  ployed  on  an  expedition  againft  the  Capi  of  Good  Hopgy  a  colonf 
of  the  States  General  in  Africa^  and  fecret  inftruftions  given  by 
his  majefly,  direded  to  the  two  commanding  officers  Commodori 
Johnflone  and  General  Meadows^  in  order  to  prevent  difputei 
which  might  arife  between  the  fleet  and  army.  )&y  thefe  inftruc* 
tions  it  was  provided,  that  fuch  booty  as  (hould  be  taken  front 
the  enemy  by  the  joint  operation  of  the  fleet  and  army  at  the 
attack  of  the  Cape^  (hould  be  diftributed  among  the  land  and 
fea  forces  into  two  (hares ;  the  (hare  of  the  navy  to  be  divided 
according  to  the  regulations  eflablKhed  for  the  fervice,  T1)e 
declaration  then  flates,  that  the  fqiiadron  with  the  land  force! 
on  board  proceeded  upon  the  faid  expedition^  but  did  not  make 
any  attack  upon  the  tape  of  Gdod  HopBi 

It  then  ftates,  that  upon  the  21ft  of  Juty  the  fquadron,  trith 
the  (hip  of  which  the  plaintiff  was  captain,  having  the  land 
forces  on  board,  did  in  a  certain  open  unfortified  bay,  called 
Saldahna  Bay^  at  a  great  diftance  from  the  Cape  of  Good  Hope^ 
attack  and  feize  as  prize  the  (hip  Hoogjkarpill  and  cargo,  the 
property  of  the  fubje£ts  of  the  States  General.  The  declaratioil 
then  ftates  a  libel  in  the  High  Court  of  Admiralty,  by  his  ma- 
jefty*s  prodor,  for  the  condemnation  of  the  faid  (hip  as  lawful 
prize,  being  taken  by  Commodore  John/! one  and  his  fquadron,  and 
a  fentence  thereupon  upon  the  4th  of  September  17829  con- 
demning the  (hip  and  cargo  as  good  and  lawful  prize  generally,' 
referving  the  queftion.  Who  were  captors  ?  and  afterwards  upon 
the  matter  referved,  on  the  28th  of  May  1785,  an  interlocutory 
order  of  the  court  of  Admiralty,  pronouncing  for  the  interefl! 
of  the  army  generally,  agreeable  to  the  fpirit  of  his  majefly's 
inftrudions,  and  decreeing  the  diftribution  of  the  prize,  accord- 
ing to  fuch  inftru£tions,  in  equal  (hares.  The  declaration  then 
proceeds  to  ftate  an  appeal  from  this  laft  decree. upon  the  30tb 
june  1786,  and  a  decree  of  the  court  of  Appeals,  reverfing  the 
laft  mentioned  decree  of  the  judge  of  the  High  Court  of  Admi- 
ralty, and  pronouncing  the  (hip  and  cargo  to  have  been  taken  by 
the  conjoint  operation  of  his  majefty's  (hips  employed  on  an  ex- 
pedition againft  the  C<7// tf/'GWi/tf^/,  nnder  the  command  of 
Commodore  Johnjlone^  and  of  the  army  under  the  command  of  G/iir- 
raijdiadows  upon  the  fame  expeditioni  and  condemmng  the  ftiipr 
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With  the  unclaimed  cargo,  as  good  and  lawful  prize  to  the  king;'    1790. 

The  declaration  then  ftates,  that  Edward  Taylor  and  John  PaJIiy 

were  duly  appointed  agents  by  the  officers  and  crews  of  the 

feveral  (hips'  companies  of  the  fquadron,  and  as  (uch  agents,  foon    ^^^^* 

after  the  decree  of  the  4th  of  September  1782,  caufed  the  (hip 

and  her  cargo  to  be  fold,  received  the  produce,  diftributed  part 

thereof  among  the  officers  and  crews  of  the  fquadron,  and  that 

the  refidue  remained  in  the  hands  of  Pajley^  and  ought  to  be 

diftributed  to  the  captors  aforefaid,  purfuant  to  the  ftatute  and 

proclamation.     It  then  flates,  that  the  plaintiff  Home  brought 

his  a£lion  in  the  court  of  King's  Bench,  of  trefpafs  on  the  cafe 

on  promifes,  agalnft  Pafley  the  furviving  agent,  {Taylor  being    . 

fiated  to  be  dead,)  for  damages  for  the  non-payment  of  his 

ihare.     It  then  dates  as  a  propofition  of  law,  that  the  commif* 

fioners  of  appeals  in  prize  caufes  have   no  authority  by  law  to 

take  out  of  the  hands  of  any  agent  fo  appointed,  the  money 

arifing  from  any  fale  of  prizes  finally  adjudged  lawful  prize  to 

his  majefty  in  a  court  of  Admiralty.     That  the  commlffioners  of 

appeals  contriving  to  take  out  of  the  hands  of  Pajky  the  money, 

and  to  prevent  the  plaintiff  recovering  at  law  his  damages,  did, 

on  the  3d  of  May  1788,  iffue  a  monition  to  Pajley  to  bring  in  an 

account  of  fates,  together  with  the  proceeds.     This  is  the  whole 

of  the  declaration.     The  defendant  traverfes  the  laft  allegation 

of  procefs  iffued  againft  the  prohibition,  and  demurs  generally 

to  the  reft  of  the  declaration*     This  general  demurrer  confe* 

quently  admits  all  fuch  fads  ftated  in  the  declaration  as  are  well 

pleaded. 

Upon  the  laft  argument  three  objedions  were  taken  to  the 
ftatement  of  the  declaration,  to  (hew  that  upon  the  face  of  the 
declaration,  the  plaintiff  has  not  made  out  a  cafe  which  intitles 
^im  to  a  prohibition.  I  fliall  mention  thefe  objections  vtx"^  briefly, 
becaufe  to  each  of  them,  as  it  feems  to  me,  a  very  fhort  and 
diftind  anfwer  occurs.  The  firft  I  (hall  take  notice  .of  was  that, 
by  the  plaintifPs  own  (hewing,  he  and  all  the  fquadron  have  for- 
feited their  ftiare  in  the  diftribution  of  the  prize,  becaufe  part  of 
it  was  diftributed  before  final  fent^ence  of  condemnation.  It  is 
of  no  moment  to  difcufs  whether  there  was  any  fuch  caufe  of 
forfeiture,  becaufe  the  objeAion  miftakes  the  ftate  of  the  decla* 
ration ;  which  indeed  ftates  that  part  had  been  diftributed,  but 
alfo  exprefsly  ftates,  that  it  was  after  the  fentence  upon  the  4th  of 
September^  againft  which  fentence  there  is  no  appeal,  and  which 
was  an  adjudication)  condemning  the  (bip  and  cargo  as  lawfiU 

Vol,  It  L 1  |?"^« 
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1790.     prize.     The  fecond  objedion  is,  that  the  appointment  of  Ttfbf 

•  and  PaJI^y  as  agents  for  the  officers  and  crews  of  the  (quadroo, 

•  ^^  is  not  well  fet  forth,  from  an  expreffion  in  the  flat ute  which  fiiys 
^nil'^**"  ^^^^  ^^^  officers  and  crews  and  others  having  intereft  in  thepriae^ 
.{hall  appoint  agents,  and  then  marks  out  the  manner  in  which 
they  are  to  be  appointed.  The  fubfequent  part  of  that  claufeof  the 
z&  fufficiehtly  (hews  that  no  other  perfons  but  the  officers  and 
crews  of  the  fquadron  can  haveahy  concurrence  in  the  appointment 
of  agents.  There  may  be  four  agents ;  one  appointed  by  ttie 
flag^fficer,  another  by  the  captains,  another  by  the  lieutenaoti 
and  other  officers  of  that  rank,  and  another  by  the  prtirate  men 
and  thofe  who  are  in  the  fifth  clafs  according  to  the  proclamation, 
to  fhare  the  amount  of  the  prize.  There  is  no  other  defcripdon 
of  perfons  who  can  under  the  a<Si  concur  in  the  appointment  of 
agents.  But  that  is  rather  going  further  than  is  neceflary  for  an 
anfwer  to  the  obje£lion  ;  for  this  is  not  a  cafe  where  the  agents 
are  parties  appearing  as  plaintiffs,  fetting  out  ,a.  title ;  but  the 
plaintiff  Home  who  is  to  make  out  his  own  title  diftin£lly,  fiates 
as  a  fa6l  that  agents  were  duly  appointed.  This  is  undoubtedly 
fuf&cient  upon  a  general  demurrer.  If  there  is  any  obje£lioa 
to  the  appointment  of  agents,  and  if  that  obje£)ion  would  be 
fufficient  to  turn  round  the  plaintiff' in  this  cafe,  it  ought  to  hafc 
been  fet  forth  more  particulaily.  Upon  a  general  demurrer, 
the  allegation  that  (he  agents  were  duly  appointed  is  certainly 
fufHcient.  Another  objcdion  was,  that  the  authority  of  the 
agents  was  determined  by  the  death  of  Taylor.  Now,  though 
this-too  is  of  no  moment  upon  a  general  demurrer,  it  is  alfo  not 
true;  becaufe  this  is  not  a  mere  authority  given  toTayUrixA 
PaJIey ;  they  have  an  intereft  in  the  proceeds  of  the  prize,  and  it 
is  certain  that  where  perfons  are  appointed  with  an  intereft  vefted 
in  them,  the  intereft  fui  vives.  The  furviving  agent  P^^  being 
poflefFed  as  agent,  he  muft  continue  to  be  accountable  to  thofe 
who  have  appointed  him,  in  the  character  of  agent.  It  was 
totally  immaterial  whether  Taylor  had  remained  ;  all  the  intereft 
that  was  in  Taylor  is  now  in  P^^Jlcy\  all  that  Pajley  poflefles,  and 
ail  that  Taylor  together  with  him  pofllfttrd,  Pajley  is  chargeable 
with.  He  received  it  in  the  chara^^er  of  agent,  and  is  anfwer- 
able  for  it  in  that  character.  All  ihsfe  objeiSions  were  over- 
looked in  the  former  arguments;  and  for  the  reafons  I  have 
given,  the  court  are  of  opinion  that  they  arc  of  no  weight. 

Upon  the  three  firft,  and  the  latter  p^rt  of  the  laft  argument, 
the  cafe  has  been  very  fairly  debated  on  Its  real  merits*    The 

coust 
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court  has  given  all  the  fcope  to  the  quefiion  which  the  importance     1790. 
of  it  required  5  firft  on  the  motion  for  a  prohibition,  then  upon  ■ 

three  arguments  on  the  demurrer :  and  we  are  all  unanimoufly  ^^^ 
of  the  opinion  which  I  (hall  clofe  with  delivering.  The  pro*  EtriCAK« 
hibition  was  prayed  upon  a  ground  which  has  never  been  ^^^* 
difputed,  that  it  belongs  to  the  coura  of  common  law  to  con* 
troul  the  proceeding  of  all  other  courts  if  they  tranfgrefs  the 
limits  affigned  to  them ;  and  the  argument  for  the  demurrer  has 
fully  admitted  the  proportion  upon  which  the  declaration  is 
built  to  be  good  in  law,  namely,  that  the  expofition  of  the 
ftatute  law  of  the  land  appertains  to  the  king's  courts  of  record, 
and  ought  to  be  difcufled  and  determined  in  thofe  courts.  Th^ 
general  grounds  upon  which  the  courts  of  frtftminJler''baU 
proceed  in  matters  of  prohibition,  were  fo  fully  difcufled  in  a 
late  cafe  (tf),  and  when  the  court  in  that  cafe  difpofed  of  the 
motion,  that  I  avoid  entering  into  them,  and  afliime  it  to  be  a 
clear  ground  for  over-ruling  the  demurrer  in  this  cafe,  if  it  (hall 
appear  upon  the  face  of  the  declaration  that  the  plaintifF  has  a 
legal  right  founded  on  an  aA  of  parliament,  and  that  the  com- 
miffioners  of  prize  are  proceeding  to  deprive  him  of  that  right, 
or  to  obftru6t  him  in  the  profecution  of  it.  On  the  other  hand, 
if  the  plaintiff  has  either  no  fuch  right,  or  the  commi/Iioners  of 
appeals  are  not  proceeding  to  a6l  in  oppofition  to  it,  the  demurrer 
muft  be  allowed.  It  was  admitted  on  both  (ides,  and  is  certainly 
true,  that  the  general  queftion  of  prize  does  not  belong  to  the 
courts  of  common  law.  By  general  que((ion  of  prize  I  mean 
a  queftion,  Whether  a  (hip  or  goods  taken  at  fea  be  lawful  prize 
or  not?  It  was  admitted  alfo,  that  when  there  is  an  adjudication 
of  prize  by  the  court  of  Admiralty,  the  rights  which  an  aS  of 
parliament  gives  refpeding  that  prize  are  the  Aibjefl  of  anions 
at  law,  and  are  cognizable  in  the  courts  of  common  law. 

The  argument  in  fupport  of  the  demurrer  maintains  thefe  pro* 
pofitions.  Firft,  that  this  appears  to  bea  cafe  in  which  the  king's 
(hips  were  not  the  fole  captors  \  2dly,  that  the  a£l  of  parliament 
vefts  a  right  to  the  pri:^  in  the  king's  (hips,  only  in  the  cafe 
where  they  are  the  fole  captors ;  jdly,  that  the  court  of  Prize 
has  a  general  authority  in  all  cafes  to  diftribute  the  (hares  of  the 
prize,  and  therefore  that  the  propofition  with  which  the  decla* 
ration  concludes,  namely,  that  the  commif&oners  of  prize  have 
not  by  law  authority  to  taice  out  of  the  hands  of  the  agent,  the 

(tf )  y'l^  Brymer  v.  Atklnty  aate^  164. 
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1790.     money  arifing  from  the  Tale  of  prizes,  is  oot  a  truepofitioof 
■  >  but  that  on  the  contrary,  the  commiffioners  have  a  right  to 

"«T*  ^^^^^  ^^^^^  pofTcfTed  of  the  produce  to  bring  it  into  that  court 
Sari  Cam-  The  firft  propofiiion  then  to  be  maintained  on  the  part  of  thofe 
who  fupport  the  demurrer,  is  a  propofition  of  fad,  namelft 
that  this  appears  to  be  a  caie  in  which  the  king's  (hips  are  oot 
the  fole  captors.  This  is  founded  upon  the  terms  of  the  two 
fentences  which  are  fet  forth  in  the  declaration,  together  with 
the  fa£ls  ftated,  that  the  fleet  and  army  were  deftined  upon  a 
joint  fervice,  and  were  both  concurring  in  the  capture.  From 
reading  the  declaration  attentively,  it  certainly  does  not  appear 
that  the  army  a$  fuch  gave  any  aid  to  the  capture.  When  I  fay 
t\it  army  as  fuch  g^yc  no  M  io  xht  capture,  1  mean  to  exclude 
the  cafe  of  the  army  being  ftatiomd  on  hoard  the  flat  at  the  time 
of  the  capture.  For  though  they  are  dithibuied  amongft  the 
fhips,  yet  they  are  not  ading  there  as  an  army^  but  arc  only  part 
of  the  force  that  is  on  hoard  each  rcfpe^ive  {hip.  In  that  fitua- 
tion  the  foJdiers  and  officers  are  concurring  in  the  capture,  but 
nootherwife  concurring  than  as  any  paflengers  on  board  might 
be.  WheaKjieak  of  the  army  as  fuch  concurring  in  the  capture, 
I  am  to  be  underilood  to  mean  a  concurrence,  in  which  the 
land  forces  adling  under  the  command  of  their  proper  officers, 
are  carrying  on  fomc  operation  or  other  that  may  be  conducive 
to  tbe  objc^,  in  what  the  fleet  a£)ing  as  a  fleet  is  concerned. 
It  cannot  be  therefore  taken  from  the  fa6!s  flated  in  the  decla- 
ration, thaj  the  army  as  fuch  ^  was  in  any  refpecl  operating  towards 
the  capture  of  the  (hip  in  qucftion.  The  flatement  of  the 
declaration  i?,  that  the  fquadron  of  which  the  plaintiff's  fhip 
was  one,  with  the  army  on  board  took  the  prize.  If,  therefore, 
it  was  nece(r«ry  for  the  defendant  to  avail  himfclf  of  this  f^d, 
it  would  have  been  proper  for  him  to  have  dated  by  a  plea  the 
manner  in  which  the  army  acled,  and  what  was  the  co-0{>eratioa 
of  the  army  towards  the  redudlion  of  this  fhip  flated  to  be  taken 
upon  the  High  Se*^s.  Bur  upon  a  demurrer  we  mufl  take  the 
fa£l  as  it  (lands  upon  tf.e  face  of  the  declaration.  I  will  now 
proceed  to  fee  whether  the  fentences  will  aid  the  demurrer  in  the 
afl'umption  of  the  {ji6h^  that  the  Icing's  fhips  were  not  the  fole  cap- 
tors. The  fir'ft*  Ter.tence  of  the  High  Court  of  Admiralty  holds 
the  arnriy  according  to  the  fpirit  of  the  inftruflions,  to  be  intitled 
to  a  fliare  in  the  capture.  But  certainly  in  that  fente nee  there 
is  no  copclufion  whatever  to  be  drawn,  that  the  army  was  in 
la£t,  asanarmy^  aftivc  in  the  capture,  or  in  any  rcfptdi  operating 

towards 
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towards  it.     According  to  the  fpirit  of  the  inftj^uiiions  giving     1790. 
(he  utmoft  latitude  to  that  expredion,  the  judge  might  fuppofe 


the  ftrength  of  the  flict  incie^fed  by  the  acceffion  of  the  army,  ^^* 
and  therefore,  taking  the  cafe  itfelf  to  be  within  the  inftruitionf.  Earl  Cam- 
that  the  army  was  intitled  to  a  (hare.  The  other  fentence  ftates, 
th^t  the  capture  was  made  by  the  conjoint  operation  of  the  fhips 
and  troops.  Now  both  thefe  fentences  are  perfe£^ly  confiftent 
with  the  allegation  of  fadis  ftated  in  the  declaration,  that  the 
troops  were  on  board  the  fleet.  Being  on  board  the  fleet,  it  can- 
not be  faid  that  they  had  no  fhare  at  all,  were  of  no  weight,  or  of 
no  moment  in  the  reduction  of  this  particular  (hip.  Therefore 
literally  taken  it  might  be  true,  that  the  capture  was  the  efFe£l  of 
the  geiierap  efforts  of  all  that  were  on  board,  whether  in  the 
chara£ter  of  feamen,  or  foldiers.  But  this  by  no  means  furnlfhes 
a  ftatc  of  fafts  to  (hew  any  acceflion  of  the  army,  as  an  army^  to 
the  redu6^ion  of  the  (hip  in  queflion.  Upon  thofe  grounds  there* 
fore  I  (hall  feel  myfelf  bound  upon  the  demurrer  to  hold  that 
the  plaintifl^  has  (hewn  a  title  of  fole  captor,  in  the  fquadron  of  ■ 
which  his  (hip  was  a  part,  and  that  he  will  of  confequence  be 
intitled  to  a  prohibition,  if  in  the  fequel  of  the  declaration,  he  has 
ihewn  any  aft  done  by  the  court  of  Prize  contrary  to  his  right. 

In  confidering  the  fecond  propofuion,  which  is,  that  the  zSt 
ofparliament  vcfts  a  right  to  the  prize  only  in  the  cafe  where 
the  king's  (hips  are  the  fole  captors,  I  will  go  a  little  out  of  the 
record,  and  take  for  granted  as  a  matter  of  fuppofition,  what  I 
think  ought  to  have  been  introduced  in  a  plea  upon  the  record,  if 
the  defendant  wifhed  to  avail  himfelf  of  it.  I  will  take  the  fup- 
pofition, that  the  army  had  landed,  and  given  aflxftance  from  the 
fiiore,  in  any  mode  in  which  fuch  affiftance  to  a  capture  afloat 
could  be  given.  Upon  that  fuppofuion,  the  queition  will  be. 
Whether  the  confequence  drawn  from  it  is  true,  and  can  be  main<- 
tained  ?  The  firft  fentence  holds  the  ;;rmy  as  fuch  to  be  intitled  to 
^^are  ;  which  may  be^  though  the  right  was  vefted  in  the  king's 
(hips  ;  for  there  might  be  others  concurring  in  the  capture,  who 
would  be  intitled  either  upon  the  ground  of  afEflance,  or  upon 
fome  grounds,  which  it  is  not  necefTary  for  me  to  (late,  to  have 
a  concurrent  iniercft  with  them  in  the  produce  of  their  (hare. 
But  it  by  no  means  follows,  that  the  fleet,  becaufe  of  another 
body  concuring  in  afliitancc,  (hall  have  no  veiled  right.  The 
fecond  lentence  has  been  arpucd,and  I  believe  it  has  been  argued 
very  juftly  and  fairly  according  to  the  intent  of  it,  to  proceed 
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1790.  wpon  this  fuppofition,  namely,  that  the  cafe  of  a  co-operation  of 
another  force  befides  that  of  the  Ling's  (hips,  takes  the  cafe  cn« 
tircly  out  of  the  prize-acl.  That  propofltion  undoubtedly  is  not 
EariCAM.  ftatcJ  in  terms  upon  the  face  of  the  fentcnce.  But  it  has  been 
argued  to  be  the  ground  of  thefentence;  and  I  take  it  that  it 
was  the  ground.  I  take  it  according  to  the  argument,  which 
was  infifttd  upon  in  fupport  of  that  fentence,  that  when  tbe 
fentence  proceeds  to  fay,  that  it  (hall  be  condemned  as  lawful 
prize  to  the  king,  it  does  not  mean  merely  to  pronounce  that  it 
is  huful  prize,  (for  that  is  the  form  of  the  adjudication  where  the 
ri?Ht  is  unquefiionahly  in  the  captors,  where  there  is  no  contro- 
vert),  n^T  any  difpute  made  upon  it,)  but  that  it  means  that  the 
righr  is  vcfced  in  the  king  by  his  prerogative,  and  that  it  is  at  bit 
niajcffy's  ditpofa].  Now  the  prize-^ft  fays  in  diliin£l  terms,  that 
the  officers,  He.  of  the  king's  (hips  (hall  have  the  foli  intereft  aad 
proprty  in  all  fhips  and  cargoes,  He*  which  they  (hall  take, 
bemg  firft  adjudged  lawful  prize.  Thefe  are  the  terms  of  tbe 
ftatute.  Antecedent  to  any  ftatute  upon  the  fubjed,  there  if 
no  doubt  but  that  by  the  law  of  the  realm  the  property  of  prizes 
taken  by  the  king's  fhips  was  in  the  king.  The  cfFc<a  of  tb^ 
prizc-aa  is  a  parliamentary  gift  by  the  king  of  that  intereff, 
which  his  majcfty  would  have  had  in  the  prizes,  to  the  officers 
and  crews  of  the  fevcral  (hips  of  the  fleet,  and  to  the  owners  of 
the  privateers  which  (hall  have  been  fitted  out  under  the  di- 
rcflicns  of  the  z&.  The  expicffions  of  the  a«Sl  are  diftind  and 
plain,  and  the  operation  of  it  is,  to  transfer  to  thofe  who  are  to 
take,  all  the  intereft  which  antecedent  to  the  ad  was  in  tbe 
king.  It  rcfpeds  only  prizes  taken  at  fea;  the  expreffion  is 
that  they  (lull  have  the  fa/e  interejl  and  property^  but  certainly 
that  mode  of  expreffion  does  not  exclude  the  pafe  of  a  joint 
capture ;  which  joint  capture  may  either  be,  by  a  king's  (hip 
and  foreign  allied  force,  (in  a  cafe  where  this  country  is  carrying 
on  a  war  in  conjunftion  with  fome  other  ftate  of  Europe^)  by  a 
king's  (hip  and  a  private  (hip  of  war,  or  by  a  king's  (hip  and  a 
non-commiffioned  (hip.  In  every  one  of  which  cafes,  the  pro- 
perty of  what  the  king's  (hips  take,  has  uniformly  and  repeatedly 
been  adjudged  to  the  officers  and  crews  of  his  majefty's  (hips. 
They  zxtfolely  intitUd  to  what  they  take,  not  to  what  ihcj/tiilj 
take\  that  is  not  the  expreffion  of  the  a£).  So  far  as  they  are 
the  captors,  no  other  power  has  any  right  to  interfere  with 
them.  XVhere  there  are  others,  (whether  an  allied  force,  a  pri- 
vate (hip  of  war,  or  a  non-commiffioncd  (hip,)  alfo  captors,  they 
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have  a  right,  in  Tome  cafes  as  for  a  quantum  meruit  for  aSiftance     1790. 
given  J  in  others,  they  have  been  holdcn  to  have  a  diftin£l  and 


fpecific  fhare  in  the  capture.  But  that  in  no  cafe  dcftroysjhe  ^***** 
right  which  the  king's  (hips  folely  have,  quoad  that  capture  which  Earl  Caic- 
they  have  made.  They  have  a  ve fled  property  in  what  they  take.  *****' 
The  fecond  fc£lion  of  the  aft  goes  on  and  fays,  in  like  manner^ 
fliips  taken  by  privateers  ihall  wholly  and  entirely  belong  to  the 
owners,  to  be  diftributed  according  to  the  contraft  they  have 
entered  into.  That  cannot  be  holden  to  exclude  the  privateer, 
by  any  fair  conftrudion  of  the  words,  in  cafes  of  joint  capture, 
^uppofe  this  cafe  to  happen ;  a  king's  (hip  and  a  privateer  are 
jointly  and  equally  concerned,  and  equal  in  point  of  force,  in  the 
iredui^ion  and  capture  of  an  enemy's  fbip.  Would  it  be  a  reafon- 
ilble  conftru£lion  of  the  a£l,  to  fay  to  the  king's  (hip,  ^<  the 
**  pri?e  is  not  your  fole  property  j"  to  the  privateer,  "  it  cannot 
♦*  wholly  and  entirely  belong  to  you  •,  it  was  taken  by  you  both 
♦'  conjointly,  therefore  it  fhall  belong  to  neither  of  you."  The 
propofition  feems  to  mc  to  be  morally  impofiibie.  i  he  intereft 
of  the  king's  (hip,  which  would  in  that  cafe  be  in  a  moiety  of 
ihe  prize,  would  be  an  intereft  to  ihcm  folely  ;  the  intereft  of  the 
privateer,  in  the  other  moiety  of  which  they  would  be  the  captors, 
would  wholly  belong  to  them,  to  be  diftiibuted  according  to  the 
contrad  they  mi^ht  huve  entered  into  with  their  owners.  Thefe 
cafes  are  perfeftly  clear,  and  have  been  determined  in  inftances  fa 
numerous,  that  it  is  quite  unneceftary  to  enter  into  a  detail  of 
them  :  they  have  been  referred  to  in  the  courfe  of  the  argument. 
This  is  the  cafe  of  a  joint  expedition  by  fea  and  land  forces,  and 
of  an  operation,  whereby  the  enemy's  (hips  are  reduced;  the  (hips 
being  always  fuppofed  to  be  taken  on  the  high  (eas.  It  varies  the 
cafe,  where  the  object  has  been  the  redudiion  of  a  part  cf  the 
enemy's  territory.  The  confequence  of  that  redudiion  may  be 
theacquifition  of  property  afloat,  of  (hips  of  war  taken  in  s^ 
harbour,  of  (hips  coming  into  a  harbour  after  the  place  has  been 
reduced.  In  all  thefe  cales,  perhaps  it  would  be  difficult  to  Uy 
that  the  capture  was  made  by  the  king's  (hip^  If  a  garrifon 
town  with  an  inclofed  harbour  had  been  reduced,  and  the  fhips 
had  fallen  with  the  place,  and  as  a  confequence  of  the  taking  of 
the  place,  or  of  the  redudion  of  the  country  ;  thefe  could  not  be 
deemed  to  be  captures  made  by  the  king's  (hips.  As  fuch  cafes 
might  podibly  happen,  where  expeditions  have  been  undertakea 
at  fea  in  foreign  parts,  by  the  naval  and  military  forces  of  this 
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1790.  country  a£ling  conjointly,  inftru£lions  have  been  giren  for  die 
ditlribution  of  fuch  booty  a$  might  be  taken,  which  is  the 
phrafe  commonly  ufed.  But  I  do  not  apprehend  that  ever  the 
EariCAM-  inftrutlions  have  been  dire£My  pointed,  ihat  the  inftruAions  le* 
ferred  to  in  this  declaration  are  fo  pointed,  or  chat  thej  could  bf 
p  'fiihiiity  be  pointed,  to  give  to  any  part  of  his  majefty's  fubjefls 
adine  under  his  majefty's  diredions,  prizes  taken  upon  the  high 
Teas  by  the*  king^  ihips.  A  parliamentary  grant  cannot  be  coa- 
trouled  by  the  cRcQ  of  any  grant  under  the  king's  fign  manuaU 
The  king  has  not  the  property  to  grant,  he  has  parted  with  it  all. 
Whatever  is  the  proper  matter  of  marine  prize,  whatever  (hips  are 
Uktn  afl.at,  and  not  as  booty  in  confequence  of  the  redu£lion  of 
the  country,  are  the  fubje^  of  the  ad  of  parliament.  The  ad 
of  parliament  attaching  upon  it,  the  right  of  the  king's  Ihips^is 
to  the  intirety.  In  point  of  h{k  we  very  well  know,  that  where 
fuch  expeditions  have  been  undertaken,  agreements  have  been 
entered  into  by  the  different  perfons  entitled  under  the  king^ 
proclamation,  and  the  different  divifions  of  the  army,  and  they 
have  put  the  whole  together  in  order  to  avoid  difputes; 

In  the  cafe  of  the  Ponduherry  prizes,  feveral  aAions  were  tried 
upon  them  before  me.  Thofe  agreements  had  been  made  be* 
tween  the  fuperior  officers,  between  the  captains  of  the  navy 
and  the  officers  of  the  fame  rank  in  the  army,  but  had  been 
refufed  to  be  made  between  the  third  clafs  in  the  difiribution, 
the  lieutenants  of  the  navy,  and  the  captains  of  the  army ;  the 
lieutenants  of  the  navy  had  refufed  to  concur  In  it,  Tliough 
in  the  other  chffcs,  the  land  forces  were  admitted  to  Ihare,  they 
were  not  admiittd  to  ftiare  in  that  clofsy  with  refpefl  to  the  ;iri2C« 
taken  at  fea  ;  and  a  recovery  was  had  againfl  the  agent  on  that 
ground.  But  I  am  arguing  this  cafe  much  further  than  there 
is  occafion  to  go  ;  for  aJmit  for  the  purpofc  of  the  argument, 
that^  a  co-operation  might  takeeffc<^  fo  far  as  to  give  a  right  to 
the  army  to  fhare,  does  it  follow  from  the  army  bein^  intitled 
to  (hare,  that  the  co-operation  of  the  army  fbould  deftroy  and 
annul  totally  the  right  of  the  navy  ?  That  conclufion  is  a  great 
deal  beyond  the  premifes.  I'he  intereft  in  a  prize  taken  at  fea 
(of  \\hich  I  am  always  fpeaking)  may,  by  poilibilitVf  (I  do  not 
fay  that  it  cannot,)  be  fhared  or  difiributed,  but  it  cannot  be 
taken  away.  I'he  interefl  which  is  vefled,  after  the  adjudication 
of  lawful  prize,  in  confequence  of  a  parliamentary  grant,  cannot 
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be"  annulled  or  deftroyed.    If  upon  any  merits,  or  upon  any     1790. 
ground  upon  which. affiftancc  may  give  a  right  to  fliare  it,  a  (hare   '  ^ 

may  be  imparted  to  others,  that  ihare  can  be  aCcertained  and  «. 
>  iiipported.  Yet  the  very  Aippofition  that  it  is  a  fliare,  admits  ^f^^"  . 
that  it  muft  be  a  (hare  of  fomething  which,  is  vefted  in  fomebody. 
The  propofi(ion  contained  in  the  fentence  fuppofes  that  the  right 
which  the  navy  would  have  had  by  law  to  every  thing  that  is 
takeb  afloat,  is  by  the  intervention  of  another  power  co-operating 
with  the  navy  taken  away  and  deftroyed  :  which  appears  to  me 
Co  be  a  propofition  direi^ly  contradidory  to  the  ad,  and  not 
founded  at  all,  in  confequence  of  the  parliamentary  gift  in  favour 
of  the  officers  and  crews  of  his  majefly's  fliips.  If  it  could  be 
fupported,  it  would  undoubtedly  reverfe  all  the  cafes  where  a  co- 
operation by  a  non«commiffioned  fliip,  or  a  privateer,  or  a  foreign 
allied  force  intervenes.  But  in  none  of  thefe  cafes  could  it  be 
Aiid,  the  king's  fhip  was  not  folely  intitled.  The  propofition 
muft  be  either  general,  that  the  king's  fliips  tan  take  a  vefted 
right  in  no  cafe  where  affiftance  is  given  them,  or  that  they  muft 
in  a)l  cafes,  where  they  are  captqrs,  have  a  vefted  right,  fubjedi 
to  fMch  claim  for  affiftance,  or  any  other  party  can  make  againft 
them.  I  have  in  this  part  of  the  argument,  as  I  faid  before,  gone 
cut  of  the  record :  it  is  now  fit  I  fliould  return  to  it. 

When  I  (ay,  that  upon  the  fads  ftated  in  this  declaration, 
and  admitted  by  the  demurrer,  it  does  not  appear  that  there 
was  furh  aififtance  given  by  any  other  force,  as  to  make  it  a  joint- 
operation,  but  that  the  king's  (hips  had  reduced  this  prize,  and  ' 
taken  it ;  it  muft  be  remembered  that  the  fubjed  of  the  capture 
has  been  adjudged  to  be  lawful  prize,  taken  by  the  (hips  having 
the  king's  forces  on  board ;  in  which  refped  the  king's  forces 
^re  intitled  to  come  in  for  a  participation  under  the  a£t  and 
proclamation.  But  that  does  not  prevent  a  right  from  vefting, 
but  on  the  contrary,  eftabli(bes  that  the  right  is  vefted,  for  it 
\%  under  the  proclamation  founded  upon  the  a£i:  of  parliament, 
that  the  troops  are  intitled  to  fuch  (bare  as  upon  the  face  of  this 
declaration  belongs  to  them.  I  npw  come  to  the  terms  of  the 
fentence,  and  I  own  that  for  fome  length  of  time,  they  raifed 
confiderable  doubt  in  my  mind,  what  would  be  the>efult  of  this 
queftjon,  and  what  would  be  proper  for  the  court  to  do  in  dif- 
ppfing  of  this  demurrer.  It  is  poflible  to-underftand  the  fentence 
fconfiftently  with  the  right  of  the  navy.  For  the  premifcs  afliimcd 
\>f  (be  fentence  do  not  appear  to  form  a  conclufion,  that  the 
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1700.     n^vy  ^^^  ^^^  incitled.     It  is  not  inconfiftent  with  the  fuppofitiori 
■  that  the  navy  is  intitled  ;  and  I  might  underftand  the  fentencc, 

HoMK      where  ihcy  adjudge  it  prize  to  his  majefty,  (in  the  common  way 
lariCAM-  in  which  fentences  are  pronounced,)  not  to  be  inconfiftent  with 
Dsxf.      that  right,  if  the  court  had  gone  on  to  pronounce  afterwards, 
that   it   {hould  be  diftributed  according    to    the   terms  of  the 
proclamation,  though  It  had  contained  this  recital,  that  the  price 
was  eiFe£led  by  the  conjoint  operation  of  the  land  forces,  as  well 
as  by  the  officers  and  crews  of  his  majetty's  (hips.     But  then 
after  the  fentence  paflcd,  the  declaration  ftates  that  a  moriitioa 
tflued  upon  it*     Confidcring  the  terms  of  that  monition,  I  am 
perfectly  clear  in  opinion  that  it  gives  a  different  conftriidion 
and  a  different  efftd  to  the  fentence.     The  monition  is  not 
againft  the  agent  merely  to  account  for  what  he  has  received, 
and  to  bring  in  the  account  of  fales  and  di(burfements  :  but  it 
goes  on,  and  dire£ts  the  agent  to  bring  into  the  coart  of  Ap- 
peals the  proceeds  of  the  cargo  remaining  in  his  hands.     It  wai 
argued  for  the  plaintift^*,  that  the  terms  of  the  monition  were 
large  enough  to  extend  to  the  efFeft  of  overhauling  the  panial 
d'.ftribution  already  made,  and  to  oblige  the  agent  :o  bring  in  all 
that  had  been   in  his  hands.     I  60  not  think  it  could  have  that 
conftrudion.     I  take  it  to  be  directed   fimply  to  bring  in  the 
refidue,  what  is  in  his  hands  ;  but  alfo  that  it  dire6is  the  agent 
to  bring  into  the  court  of  Prize  the  proceeds  of  the  prize  in  bis 
hantls.     Now  Tuch  a  monition  is  a  very  ufual  ftep  taken  either 
by  the  court  of  Admiralty,  or  by  the  court  of  Appeal  in  prise 
caufes,  where  the  fubjed  of  the  fuir,  the  fhip  or  goods,  are  not 
deemed  legal  prize,  and  where  of  courfe  they  are  not  veiled  ia 
the  captors,  in  order  to  make  reftitution.     The  agent  who  bis 
got  the  proceeds  in  his  hands,  may  be  direfled  to  bring  in  ihofe 
proceed?,  that  they  may  be  reftored  to  thofe  to  whom  they  be- 
long.    But  I  do  not  find  .that  any  inftance  could  be  quoted^ 
where  a  monition  had  iflued  againft  the  agents  to  bring  in  the 
proceeds  of  the  prize,  in  a  cafe  where  it  bad  been  adjudged  iawfil 
prizfy  and  of  courfe  where  upon  that  adjudication,  it  was  to  be 
diftributed  either  to  a  privateer,  or  according  to  the  terms  of 
his  majcfly's  proclamation,  to  the  officers  and  crews  of  the  dif- 
ferent fbips  intitled.     And  I  think  it  cannot  be;  for  the  z€t  his 
made  very  fpecial  provifions  with  refpect  to  the  payment  of  (bares 
^fcer  adjudication;  upon  whicb   adjudication    a  legal   right  is 
veiled.    The  agents  are  to  be  npminated  by  different  clafles  of 
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people  intttled,  as  I  haveftated.  Every  ftep  of  the  duty  of  the  1790. 
agents  is  under  the  directions  of  the  ad.  They  alone  are  to 
make  the  Tales  and  appraifements.  All  the  produce  of  the  pri^e 
is  to  be  put  into  their  hands.  They  are  then  to  give  public  EwICah- 
notification  of  the  times  of  payment^  fo  many  days  before  a£lual 
payment  is  made.  They  are  directed  after  fuch  notification,  to 
make  payment  according  to  the  prize  liftsi,  and  in  the  proportions 
in  which  the  parties  are  intitled.  They  are  direded  to  give  an 
account,  from  time  to  time,  of  all  their  proceedin^gs.  They  arp 
direAed^tofurnifb  Greenwich  Hofpital,  in  which,  by  law  in  cer- 
tain cafes,  an  intereft  in  every  prize  veiled  in|capcors,  is  alfo  veiled, 
with  accounts  in  order  to  afcertain  that  intereft.  They  are 
throughout  the  whole  courfe  of  the  ad,  fuppofed  to  be  fubjed  to 
adions,  at  the  inftance  of  thofe  who  are  intitled  to  fbare  in  the 
prize.  It  is  a  legal  vefled  right,  and  the  method  of  obtaining  the 
effed  of  that  right  is  by  adion  againft  the  agents.  In  particular 
cafes  they  are  furniOied  by  the  ftatute  with  a  defence  to  the  adion. 
As  in  the  cafe  where  men  bring  an  adiion  againft  the  agent,  for 
a  fhare  having  been  marked  Run^  it  is  by  the  ftatute  a  fufficient 
defence  to  the  agent,  and  he  is  intitled  to  a  verdid  in  his  favour, 
if  the  plaintiff*  does  not  ground  himfelf  upon  a  certificate  that 
the  R.  has  been  taken  ofF.  If  he  fails  in  any  part  of  the  duty  im- 
pofed  upon  him  by  the  ad,  a  penalty  to  be  recovered  in  the  courts 
of  Jf\fiminfier^bailj  meets  him  at  every  ftep.  The  intention 
of  the  ad  is  obvious,  and  perfedly  fquares  with  the  rules  of 
law,  that  the  pri^e  being  ajudged  by  the  court  of  Admiralty, 
diftribution  of  the  intereft  in  that  prize,  is  to  be  managed  as  the 
diftribution  of  any  other  legal  vefted  right  is  according  to  the 
laws  of  the  land,  namely,  by  adion  in  the  courts  of  law.  I 
^o  not  care  to  lay  it  down,  for  I  am  not  able  to  fay  that  I  am 
perfedly  fure  that  I  fee  the  whole  extent  of  all  poffible  cafes  that 
may  occur,  I  do  not  care  to  lay  it  down,  that  therp  is  no  poffible 
icafe  in  which  the  agent  of  a  prize  may  not  be  ordered  by  the 
court  of  Admiralty,  or  court  of  Prize,  to  bring  in  the  adual 
proceeds  of  the  prize.  Yet  I  profefs  I  have  not  been  able  to 
figure  to  myfelf  what  that  cafe  can  be.  Suppofe  a  cafe  in 
which  it  is  fufpeded  that  the  agents  are  infolvent  or  likely  to 
become  infolvent,  and  that  for  the  fafety  of  thofe  interefted,  it 
ivas  defirable  to  take  the  money  out  of  the  agent's  hands,  and 
|odge  it  in  fome  fafe  cuftody.  That  appears  to  me,  fpeaking 
f  onjedurally,  to  be  a  poffible  ma^cr  to  be  done  by  the  court  of 
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ijQO,      Prize  ;  for  I  fhould  doubt  whether  in  fucb  a  cafe  an  applicatioo 

could  be  made  to  the  court  of  Chancery  to  fecurc  the  money. 

The  court  of  Prize  could  not  indeed  noake  ibc  diftribution  thcm- 

SariCAM-    fcrlves,  nor  do  I  find  that  any  fuch  application  has  been  made  to 

them. 

Could  there  then  be  a  fuit  againft  the  agents  for  diftributton  ? 
A  fuit  for  diftribution  might  be  well  maintained  tn  the  court  of 
Admiralty  5  or  if  the  cafe:  were  got  into  the  court  of  Appeals,  in 
that  court.     But  what  would  be   the   decree  to  be  n;>ade  upon 
that?  it  would  be  a  peifonal  decree  upon  the  agent;   the  diftri- 
bution  would   be  diredttd,  the  fhares  allotted,  and  then  upon 
that  decree,  the  agents  might  be  proceeded  againft  perfonaliy. 
It  would  be  a  contempt  of  court  if  they  did  not  make  payment 
according  to  the  order.     Yet  there  would  be  a  much  better  way^ 
a  more  efFedlual  one,  by  an  aflion  immediately  grounded  upon 
the  right  vefted^  and  the  quantum  of  that  right  afcertaincd  by  the 
order  of  diftribution.     But  the. court  itfclf  cannot,  as  I  conceive, 
take  into  their  own  hands  to  dired  the  proceeds  of  the  priae  to 
be  paid  over  to  their  regiftrar,  for  the  purpofe  of  diftributing  it^ 
The  regiftrar  is  liable  to  none  of  the  provifions  of  the  ^dc  to 
which  the  agent  is  liable.     The  agent  is  liable  to  an  aflion.     But 
I  am  at  a  lofs  to  conceive,  if  the  agent  is  diredled  to  pay  over 
all  the  money,  how  the  action  for  money  had  and  received  coul<) 
be  maintained  in   cffe^  againd  him,  that  money  having  bee!) 
taken  out  of  bis  hand  .     1  am  {lill  more  <\t  a  lofs  to.  qcinceivr, 
how  it  could  be  maintained  againft  the  regiftrar.     What  fort  of 
an  ofHcer  is  the  reglHrar  ?    Is  he  to  make  diftribution  ?    No*     Is 
be  to  make  notiiicaiion  ?  No.     The  a£l  directs  that  to  be  made 
by  the  agent.     Is  he  fubjedl  to  any  penalty  ?    No,  he  is  not  the 
pcrfon  to  whom  the  a£l  is  diredled,  to  whom  the  duty  is  cn- 
juined,  and  who  is  anfwerable  for  the  breach  of  that  duty,  in  an 
adion  to  be  brought.     Would  the  agent  be  protected  in  an  ac- 
tion for  the  penalty  ?    It  would  be  hard  that  the  agent  fhould  be 
liable  to  it,  but  1  do  not  fee  upon  the  face  of  the  law,  how  be 
could  be  furniihed  with  a  defence,  for  the  non-performance  of 
the  duty  enjoined  by  the  a£t.     But  none  of  thefe  remedies  can 
take  place  againft  the  regiftrar.     Therefore  it  fecms  the  clear 
dire£lion  of  the  slQj  that  the  money  is  to  remain  in  the  hands  of 
the  agent,  liable  to  the  ad^ions  of  thofe  who  have  a  legal  vefled 
^ight  in  it :  that  to  thofe  perfons  the  agent  is  accountable,  that 
againft  the  primary  intereft  of  thofe  perfons,  the  money  is  not  to 
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be  taken  out  of  the  hands  of  the  agent  by  order  of  the  court  of     1790. 
Prize.     The  conftruflion  which  has  been  put  upon  xhe  fecond 


feiKcQce  is,  that  there  was  no  vefted  right  in  this  prize  in  the  '^°"* 
officers  and  crews  of  his  majefty's  (bips,  nor  in  the  army;  but  lariCAM. 
that  upon  the  ground  ftated  in  the  fentcnce,  the  whole  was  vefted  ^^^' 
in  his  majefty  by  his  prerogative ;  and  was  to  be  difpofed  of  to 
fuch  ufes  as  his  majefty  (hould  think  He.  With  that  conftrudion 
of  the  fentence  the  monition  which  has  iflued  is  perfeiSliy  confift- 
ent ;  but  not  with  the  idea,  which  we  take  to  be  a  well  founded 
idea,  that  by  force  of  the  aft,  after  the  adjudication  of  lawful 
prize,  the  plaintiff  and  all  other  ofHcers,  and  the  crews  of  his 
majefly's  fquadron,  havjB  a  vefted  legal  right.  The  cffc&of  the 
monition  is  diredlly  in  prejudice  of  the  right  of  afiion  of  all 
other  perfons  concerned  $  it  interferes  with  the  legal  duty  impofed 
upon  the  agent,  and  fubverts  and  overturns  the  law  with  refpeft 
to  the  duty  and  fituatioii  of  agents,  where  they  are  afting  for  *- 
perfons  having  a  vefted  right  in  prizes.  It  is  not  neceftary  to 
have  rccourfe  to  thofe  cafes  cited  of  Lord  An/on  and  the  others, 
becaufe  the  proceeding  in  this  cafe  prevents  the  plaintiff  from 
recov;ering  his  legal  vefted  right,  at  leaft  it  difturbs  him  in  the 
recovery  of  that  right,  if  not  tojtilly  prevents  him,  and  fubjcfls 
the  agent,  and  all  others  who  are  interefted  in  the  ads  of  the 
agent,  {^Greenwich  Hofpltal  included,)  to  the  courts  of  Prize. 
Whereas  according  to  the  conftrudlion,  which  we  are  of  opinion 
ought  t6  be  given  to  the  prize-a<ft,  all  thofe  rights  are  to  be 
enforced  in  Weftminfter-hall^  belong  to  the  courts  of  IVeJlmlnfter" 
hall^  and  do  not  belong  to  the  courts  of  Prize.  Thefe  are  the 
grounds  which  I  have  gone  through,  without  referring  to  the 
cafes  that  have  been  cited  by  name.  Thofe  cafes  are  very  well 
known,  arc  in  the  memory  of  every  one,  and  will  all  be  found 
in  the  recolIe£):ion  of  the  argument.  The  ground  upon  which 
we  proceed  is,  that  upon  the  face  of  this  declaration,  the  plaintiff 
\i^%  2i  legal vejled rig!)t  in  the  fubje£t  of  the  monition;  that  the 
court  of  Prize  cannot  deprive  him  of  that  right,  cannot  do  an 
a£^  prejudicial  to  that  right,  and  cannot  prevent  or  obftrudl  him 
in  the  recovery  of  that  right.  The  demurrer  therefore  muft  be 
over-ruled,  and 

Judgment  given  for  the  plainiifF  in  prohibition  {a). 


(tf)  [But  this  judgment  was  revrrfcd  on 

awric  of  error  Co  the  court  of  K.  B.   who 

"^refufcd    to   grant  the  prohibition  j  on  the 

ground  that  the  Prize  courts  ami  courts  of 

/Appeal  have;  the  U\t  ao4  cxclufm- juiifdlc- 


tion  over  the  queflion  of  prize  or  no  prize, 
and  ^ho  are  the  capton  f  nocwithilanvilng 
iny  of  the  prize-a£t&  \  and  that  if  they  pro- 
nounce a  fentci:ce  of  condcmna  ion,  adjudg- 
ing alfo  who  are  ihc  captois,  the  courts  of 
coQim«>a 
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common  law  cannot  examine  the  juftice  or 
propriety  of  it,  even  though  perhaps  thej 
would  have  put  a  diflTerenc  conftru^oo  on 
the  priae-aAs.— >And  thac  the  (ame  courts 
have  power  to  enforce  their  decrees.  4  7'€rm 
Rejt,  B.  R.  3gx. 


Jhe  judgment  of  the  coort  of  R.  t. 
wu  affirmed  in  the  Hoafe  of  Lords,  thoafk 
not  altogether  on  the  fai 
Sttpeft.  Tol.  s.  p.  533.  m»i  fmi.  Ctfn^ 
8voy   vol.  6. 


•  P-  *03-I 


The  following  Rules  were  made  this  Term. 

*'  I T  is  ordered,  that  from  and  after  this  term,  no  tail4mi 
taken  in  London  or  Middle/ex^  by  yirtue  of  any  proceft 
ifluing  out  of  this  court,  returnable  on  the  firft  return  of  any 
r  ^26  ]  term,  (hall  be  put  in  fuit  until  after  thefftb  day  in  full  term ;  and 
that  no  bail-bond  taken  in  any  other  city  or  county  by  virtue  of 
fuch  procefs,  (hall  be  put  in  fuit  until  after  the  ninth  day  in  fnU 
term  \  and  that  no  bail-bond  taken  in  London  or  MiddUfex^  by 
virtue  of  any  procefs  iflfuing  out  of  this  court,  returnable  on  the 
fecond  or  any  other  fubfequent  return  of  the  term,  (hall  be  pot 
in  fuit  until  after  the  end  of  four  days^  exclufive  of  the  day  00 
which  fuch  procefs  (hall  be  exprefTed  to  be  returnable ;  and  that 
no  bail-bond  taken  in  any  other  city  or  county  by  virtue  of  fuch 
laft-mentioned  procefs,  (hall  be  put  in  fuit  until  after  the  end  ^ 
eight  daysj  excluflve  of  the  day  on  which  fuch  laft-mentioned 
procefs  (hall  be  expreflfed  to  be  returnable,  upon  pain  of  having 
all  proceedings  made  upon  fuch  bail-bonds  to  the  contrary  there- 
of, fet  afide  with  cods  ;  any  former  rule  or  order  of  this  court 
to  the  contrary  thereof  in  any  wife  notwithftanding.*' 

"  IT  is  ordered.  That  from  and  after  the  firft  day  of  Afiebael^ 
mas  term  next,  every  fine  at  the  time  of  the  figning  of  the 
Judgc*s  allocatur  thereon,  (hall  have  the  writ  of  covenant  fnd 
out  and  annexed  thereto.  And  it  is  alfo  ordered,  that  from  and 
after  the  firft  day  of  Michaelmas  term  nex^  in  every  comfloon 
recovery  wherein  the  vouchee  or  vouchees  (hall  perfonally  appear 
at  the  bar  of  this  court,  for  the  purpofe  of  fuffering  fuch  reco- 
very, the  writ  of  entry  Jhall  hefutdout  and  produced  z\  the  time  of 
the  recording  of  the  vouchee  or  vouchee's  appearance  at  bar,  at 
the  foot  of  the  precipe  in  fuch  recovery.  And  it  is  further 
ordered,  that  from  and  after  the  firft  day  of  Michaelmas  term 
next,  on  every  common  recovery  wherein  the  vouchee  or 
vouchees*  warrant  or  warrants  of  attorney  (ball  be  taken  under  a 
•  [See  the  dedimus  poteflatem^^  the  allocatur  of  the  Lord  Chief  Juftice  or 
■**'  P*«*-l  jomc  one  or  other  of  the  jufticcs  of  this  court,  Jkallhe  indorfed'in 
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die  fame  manner  on allocaturszrenow  indorfed  on  fines  taken  by      1790. 
didimus  poUftatemf  by  virtue  of  the  feveral  rules  and  orders  of   •  ■• 

this  court  in  that  behalf  made;  and  that  ac  the  time  of  in* 
dorfing  Aich  allocatur  in  every  fuch  common  recovery  taken  by 
Jidimus  potifiaiemy  the  writ  of  entry  (ball  be  annexed  thereto 
together  with  the  affidavit  or  affidavits  of  the  caption  or  captions 
of  fttch  warrant  or  warrants  of  attorney  refpefiively/' 

Lougbb$roughm 

H.  Gould. 

J.  Heath. 

J.  mifon. 

THE   END   OF   TRINITY   TERM. 


The  following  Rule  of  laft   Trinity  Term^   (ante^  526.)   was     r  ^^7  1 
amended,  by  the  infertion  of  the  words  marked  with  inverted 
commas* 


In  the  Common  Pleas. 

Trinity  Term^  in  the  Thirtieth  Tear  of  the  Reign  of  King  George 
the  Third. 

|T  IS  ORDERED,  That  from  and  after  the  firft  day  of 
Michaelmas  term  next,  every  fine,  at  the  time  of  figning  the 
jttdge^s  allocatur  thereon,  ihall  have  the  writ  of  covenant  fued 
out  and  annexed  thereto. 

AND  IT  IS  ALSO  ORDERED,  That  from  and  after  the 
firft  day  of  Michaelmas  term  next,  in  every  common  recovery, 
wherein  the  vouchee  or  vouchees  (hall  perfonally  appear  at  the 
bar  of  this  court  for  the  purpofe  of  fufFcring  fuch  recovery, 
the  writ  of  entry  fhall  be  fued  out,  and  produced  at  the  time 
of  the  recording  of  the  vouchee  or  vouchee*s  appearance  at  bar, 
at  the  foot  of  the  praecipe  in  fuch  recovery. 

AND  IT  IS  FURTHER  ORDERED,  That  from  and 
after  the  firft  day  of  Michaelmas  term  next,  in  every  common 
recovery,  wherein  **  the  tenant  or  tenants,  or  the"  vouchee  or 
vouchees,  warrant  or  warrants  of  attorney  (hall  be  taken  under  a 
dedimus  pote/latem,  "  there  (hall  be  written  on  every  copy  of  the 

•*  praecipe. 


I    5^7    1        . 

<<  praecipe,  and  of  fuch  warnot  of  attorni!^  having  fucb  affidatit 
*^  or  affidavits  as  is  or  are  required  by  the  rule  of  this  court  made 
<*  in  Hilary  term  lii  the  fourtjftenth  year  of  the  reign  of  his  pre- 
^^  fent  majefty,  thereto  annexed  the  allocatur  of  the  Lord  Chief 
^<  Juftice,  or  feme  one  other  of  the  juftices  of  this  court,  in  the 
^*  fsime  or  like  manner  as  allocatur s  are  now  written  on  fines 
^^  taken  by  didimus  poteftaUm ;  and  the  copy  of  the  pnecipe  and 
«<  warrant  or  warrrants  of  attorney,  with  the  allocatur  thereon, 
<<  (hall  be  filed  as  direfled  by  the  faid  rule:  And  that,  at  the 
<<  time  of  figning  fuch  allocatur^  the  writ  of  entry  for  fuch  com- 
^*  men  recovery  (ball  be  produced  before  the  judge  figning  fuch 
*^^  allocatur^  who  may  mark  fuch  writ  with  his  title,  name,  or 
^*  initials  thereof;  and  fuch  writ  (hall  alfo  be  produced  at  the 
^^  time  of  the  arraignment  of  fuch  red>very/' 

BY  THE  COURT. 


Mr.  Juftice  Wilson  was  abfent  during  the  whole  of  the 
two  following  terms,  being  under  the  neccffity  of  going  ta 
Lifion  for  the  recovery  of  his  health. 


CASES 

AUGUED  AND  DETERMINED 


1790. 

IH  THB 


Court  of  COMMON   PLEAS, 


IM 


Michaelmas  Term, 

In  the  Thirty,  firft  Year. of  the  Reign  of  George  III. 


GoocH  V.  Pearson,  rhitfl^y 

,  iVtfv.  18th. 

/^N  a  former  day  Kerbyj  Serjt.  moved  for  judgment  as  in  Although 

cafe  of  a  non-Iuif,  for  nor  proceeding  to  trial  in  due  time  J^en^^venof 
after  iflue  joined,  upon  which  the  plaintiff  entered  into  a  per-  a  motion  for 
emptory  undertaking  to  try  his  caufe.  But  this  undertaking  not  DI  c^/ofT 
being  performed,  on  that  ground  Kerby  now  again  moved  for  noi.-iuit,for 
judgment  as  in  cafe  of  a  non-fuit.  It  was  obje£)ed  that  this  ingtorUiin 
motion  was  irregular,  becaufe  no  notice  of  motion  had  been  tcnfTuJjoh- 
given  according  to  the  ftatute  (/?) ;  in  anfwer  to  viWxch  Kerby  cd,onwhich 
.      .  -       .         r    i_         .   .     1         -        .     J  L  .the  ph.miff 

argued,  that  as  notice  of  the  original  motion  had  been  given,  entcnimot 

the  terms  of  the  ftatute  were  complied   wich,  and  no  not  ce  of  peremptory 

■  r  n-  T^         ^  r         •       ,  .  und'TiaJcing 

the  prefent  motion  was  necefl.uy.  But  the  court  after  looking  toiry,  yet 
into  the  i^atute  were  very  clearly  of  a  different  opinion,  and  hav-  *^'^^^  ^**fi 
ing  inquired  of  the  fecondaries  as  to  the  prad^ice,  (who  faid  that  of  the  like 
in  this  rcfpedl  there  was  no  difference  between  the  two  motion?,)  noTproc«d- 

Rcfufed  the  rule.    in?i  ou\a\\n 

purfuance  of 

,      ■      ^  the  undei« 

(-)  14  Geo.  2.  c.  17.  j^j^j^ 
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Saturday,         Martin  &  Ux.  Admimftratrix  of  Norfolk  v. 

Nfv,  loth. 

Norfolk^  a  Bankrupt. 

TVhcrethe     npO  this  adlion  of  ajjumpfit  on  promifcs  made  to  the  intcftatep 
pie^s  the  ^^  defendant  pleaded  the  general  plea  of  bankruptcy,  and 

««^j>Pj«    obtained  a  verdiG.     And  now  Le  Bknc^  Scrjt,  moved  that  the 
cy,tDanac'  prothonotary  might  be  direSed  to  tax  the  defendant  hiscofts,OB 
b^ln^^lJSl'-^  the  ground  that  by  the  flaU  5  Geo.  2.  c.  30.  /  7.  if  a  bankmpt 
tvr  or  adm^t  wcre  fucd  for  a  debt  due  before  the  bankruptcy,  •*  and  if  a  Tcr- 
"&i*°'^  "  dia  pafs  for  the  defendant,  or  the  plaintiff  (hall  become  non- 
wCTdia,  the   •<  fuited,  or  judgment  be  given   againft  the   plaintiff,  the  if- 
L  lhbu)o     •*  fendant  Jhall  recover  bis  full  cofts.*'     fie  argued  that  this  ftatutc 
(cftxonsq,%,  contained  no  exception  in  favour  of  executors  and  adminiftrators; 
that  if  it  had  been  the  intention  of  the  Legiflaturc  to  make  fuch 
an  exception,  it  would  have  been  expreffed,  as  in  the  flat.  8  &  9 
JV.  3.  r.  II.  the  5th  feflion  of  which  provides,  that  **  Nothing 
'<  therein  contained  fbould  be  conftrued  to  alter  the  laws  in  being 
**  as  to  executors  and  adminiftrators  in  fuch  cafes  where  they 
•*  were  not  then  liable  to  the  payment  of  cofts  of  fuit."     It  couU 
not  indeed  have  been  the  deiign  of  the  Legiflature  in  5  G/i.  l* 
c.  30.  to  exempt  any  plaintiff  from  paying  cofts  to  the  bank- 
rupt,  who  was  divefted  of  all  his  property,  and  had  not  other- 
wife  the  means  of  defending  adions  which  might  be  brought 
againft  him. 

Bondy  Serjt.  contra.  The  ftatute  5  do.  2.  c,  30.  muft  be 
conftrued  in  the  fame  manner  as  others  in  pari  materia.  Nov 
the  23/7/;?.  8.  c.  15.  and  /^Jac.  i.  r.  3.  which  firft  gave  coSs 
to  defendants  where  they  gained  a  verdidi,  are  general  in  their 
cxpreflions,  and  make  no  exception  of  the  cafe  of  executors  and 
adminiftrators  ;  and  yet  it  has  been  uniformly  bolden  that  thofe 
/latutes  do  not  extend  to  executors  and  adminiiirators.  Cro.  Eta 
69.  Forde  v.  Rolls^  Id.  503.  Featherflone  v.  AUyhone^  Cro.  Jac. 
229*  Haywarth  v.  David.  They  fue  en  auter  droits  and  are 
prefumed  to  do  the  beft  for  the  eflate  of  thofe  whom  they  repre* 
fent ;  but  as  they  are  not  fuppofed  to  know  precifely  the  rights 
of  the  teftator  or  intef^ate,  and  the  extent  of  his  contrads,  00 
malicious  motives  are  to  be  imputed  to  them,  in  bringing  an 
adion,  and  cofts  are  given  in  lieu  of  the  amercement  fro  fdfr 

*  ilaimrtt 
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ttamoTi  :   the  fame  do£trine  is   recognized  in  Bllgh  v.   Ccpe^     lygo. 
BarneSy  142.  {a) 


Le  Blanc  replied,  that  though  it  was  true^  that  executors  and         v.  .       .' 

adminirtrators  were  prefumed  not  to  be  fully  cognizant  of  the   NonroLic.  j 

rights  of  the  teftatpr  or  intettate,  and  therefore  not  aduated  by 
malicious  motives,  yet  that  rule  was  not  applicable  to  the  pre- 
fent  cafe,  a  eommilSon  of  bankruptcy  being  a  matter  of  public 
notoriety,  of  which  the  plaintiffs  might  have  informed  ihem- 
felves,  and  of  which  they  could  not  be  prefumed  to  be  ignorant. 

For  the  fame  reafon  the  authority  of  Bligb  v.  Cope  was  not  ia  / 

I>oint,  fince  the  h€t  of  the  defendant  in  that  cafe  being  a  fugitive 
was  not  open  and  notorious.     But 

The  court  held  the  plaintiffs  not  liable  to  cods,  being  clearly  I 

of  opinion  that  the  flat.  5  Geo.  2.  r.  30.  ought  to  be  conflrued  in  ^ 

the  fame  manner  as  23  Hen.  8.  c,  15.  and  4  Jac.  i.  c.  3.  j 

Rule  refufed.  ] 

{a)  Lad  edition. 


DaWKINS /y.    ReID.  WedmJJg^^ 

Nov.  a4!h. 

1>AIL  were  put  in  to  the  action  in  due  time,  yet  the  bail-  where  bail 

bond  was   affigned  and  proceeded  upon.     In  confcquence  J[,'^^Vth'e 

of  this,  a  rule  was  granted  to  fhew  caufe  why  the  aHignment  and  defendant  is 

&II  fubfcquent  proceedings  (hnuld  not  be  fct  afide.  "^^t^no^^e^ 

Bondy  Scrjt.   (hewed  for  caufe  that   the  defendant  had   not  but  the 

given  notice  of  bail,  which  he  faid  was  nccefTary.     Adair^  Serjt.  muftfrarch. 

anfwered,  that  the  plaintitt  was  bound  to  fcarch  in  the  Filazcr's  •''  theFiu- 

Tk  '  r  •  »cr4bo<.lc. 

Book,  and  that  though  notice  in  fuch  cafe  w;is  frequently  given,  otherwife, 

it  was  a  matter  of  favour  rather  than  of  right :  but  he  allowed  that  i^ /l'^^***. 

if  the  bail  were  not  put  in  in  due  time,  then  notice  mud  be  due  time. 
given. 

The  court  were  of  this  opinion,  and  therefore  made  the 

Rule  abfolute  {b). 

^b)   See  Ja:f>fy's  N.-tv  Irtjir.  CUr,  C.B,  3d  eJ'.t.  156. 


Andrews  v.  Blake.  Thurfjay, 

Nov.  a5th. 

/TpHIS  was  an  aflion  of  ajfumpftt  on  a  bill  of  exchange,  in  whcrfii.icre 

which   the   defendant    let   judgment    go    by    default.     In  "juimcnt 

%  bill  of  exchange,  the  court  vrill  refer  ic  to  ibe  proihonotary  to  afcertaln  the  dtmages  and  calculate 
Vitercft  withoat  a  writ  of  ioquity* 

M  m  2  con- 


Andrkws 


S30  CASES  IN  MICHAELMAS  TERM 

1790.  confequence  of  which  a  rule  was  granted  to  fliew  caufe  wRjf 
it  fhould  not  be  referred  to  the  prothonotary  to  afcertata  the 
damages  and  calculate  intereft  on  the  bill,  without  a  writ  of 

Blake,  inquiry.  Kerby^  Serjt.  (hewed  caufe,  contending  that  the  court 
could  not  difpenfe  with  a  writ  of  inquiry  in  an  adlion  of  da- 
mages; and  he  ftated  the  principle  to  be,  that  the  interventiott 
of  a  jury  was  nece/Tary  in  all  cafes,  where  the  debt  really  due  did 
not  appear  upon  the  face  of  the  declaration* 

Lawrence^  Serjt.  in  fupport  of  the  rule,  relied  on  the  cafe  of 
Rajhltigh  V.  Salmon^  {anti^  ^S^.)  where  on  a  judgment  by  defauk 
on  a  promifTory  note,  the  fame  reference  was  made  to  the  pro- 
thonotary as  was  defired  in  the  prefent  inftance*  The  court  (aid^ 
that  as  it  would  be  the  means  of  faving  expence  to  the  parties,  as 
the  amount  of  the  bill  appeared  on  the  face  of  it,  and  the  intereft 
might  be  exaf^ly  calculated,  they  thought  it  right  to  make  tte 
Rule  abfolute,  which  was  accordingly  done  {a)> 

{a)  Vide  {antty  RsJbU'igb  v.  Salmon^  252.  and  the   note  there,  and]  fcf.  541* 
L:rgmjH  V.  Fcnn. 


Monday,      Thrale  and   others  v.  The  Bifhop  of  London  and 
^'"'•*^*-  others. 

Though  the  TN  laft  Hilary  term  (a),  judgment  was  given  for  the  dcfcndtBt 
ha!^td!!l  ^"  demurrer   in  quare  impedity   and    Le  BlanCy  Serjt.  oof 

mcnton'de-  moved  on  the  part  of  the  plaintiff,  that  the  prothonotary  might  be 
^""7«Af-    reftrained  from  taxin;^  cofts  to  the  defendant  j  he  argued  tbatu 
fit,  hcisnoc  the  plaintiff  would  not  have  been  ictitled  to  cofts  if  he  had  fitc- 
co(b  [under   ceeded,  neither  was  the  defendant,  the  right  being  mutual.    The 
ftat.  g&9     flafujg  Qf  GUuciJier  {h)  gave  cofts  only  where  damages  vetc 
recoverable  at  common  law,  but  as  there  were  no  damages  it 
common   law   \ii  quart  tmptdit^  cofts  were   not  given  by  thit 
ftatute.     So  alfo  where  double  or  treble  damages  were  created, 
cofts  were  not  increafed  by  that  ftatute  in  the  fame  proportion, 
unlefs  in  cafes  where  finoje  damages  might  have  been  recovewJ 
at  common  kw.     2  Inft.   289.     And  though   the  flat,  Wi}* 
mlnfler%{c)  gave  damages  in  quare  impedit  and  darrein  pre/itt' 
mcnty  yet  as  thofe  damages  did  not  accrue  at  common  law,  thc/?at» 
Gloucejler  did  not  operaie  to  give  cofts  in  thofe  adtions,  2  Ififi.  l^ 
Pilfold*^  cafe,  1 0  C<7.  1 1 6.  a,  (d)     The  only  ground  then  on  whid 

(0)  [Eaflrri  (tcante,  pa.  y^-jS.]  {h)  6  Ed.  i.  c  i.  {c)    Ij^rf.!./.!. 

{J)  [Bia:  fee  i  lam  K/^.  B.  R.  jz,  73.  itid  ilic  cafes  there  cited.] 

thi 
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the  defendant  can  reft  his  claim  to  cofts,  is  the  8  ^v  ^//-  c*  ii-      1700. 
But  this  ftatute,  though  the  words  of  it  are  general,  cannot  now 


be  conftrued  fo  as  to  entitle  the  defendant  to  make  good  his    Thralk 
claim,  againft   the  authority  of  adjudged  cafes.     In  Lomax  v.  The'i.tbop 
The  Bijhop  of  London^   Barnes^  139.  {a)   it  was  holden  that  the  o^ ^^^o"- 
plaintiff  in  a  ^M^r^  impedit  (brought  for  the  fame  advowfon  by 
the  fame  family  as  in  the  prclnit  cafe)  had  no  right  to  cofts  j'and 
the  cafe  of  The  King  v.  Midlam^  3  Burr.  1720.  fliews  the  right 
to  be  reciprocal.     Formedon  is,  in  this  refpe6(,  in  the  fameiicua* 
lion  as  quare  impedit  (no  damages  being  recoverable  in  it  at  com- 
mon law.  It  does  not  fall  withm  the  ftacute  of  Gloucejier) ;  and  in 
Formedon  cofts  are  not  allowed.  Miller  v.  Stagrave^  Cooke  Pradf. 
25*  which   cafe,  being  fubfequent  in  point  of  time,  and  fully 
confidered,  is  fufficient  to  over-rule  the  (hort  anonymous   note 
in  Cooke's  Pra£i.  4.  where  it  is  faid  that  the  defendant  in  quare 
impedit  Ihall  have  cofts  on  demurrer.     It  is  alfo  of  great  weight, 
that  no  inftance  can  be  produced  in  the  courfe  of  modern  prac-  i 

tice,  where  cofts  have  been  iti  fa£l  allowed  in  this  a6liun.  j 

Bond,^  Serjt.  contra.     The  defendant  having  prevailed   in  the  j 

fuit,  and  had  a  writ  to  the  Biftiop,  is  entitled  to  the  cofts  of  I 

that  fuit.  The  ftat.  S  &  g  fV.  3.  r.  ir.  is  general  in  its  mean- 
ing and  expreffions,  and  includes  quare  impedit  with  Other  adiions: 
hy  mentioning  ^^  demandant  and  tenant^*'  it  feems  evidently  de- 
(igned  to  extend  to  real  as  well  as  perfonal  adiions.  With  refpeft 
to  Cooke'' 5  PraSf.  4.  there  is  no  reafon  why  the  anonymous  Cafe 
oi  quare  impedit  there  ftated,  which  is  cxprefsly  in  favour  of  the 
prefent  defendant,  fhould  be  invalidated  by  the  fubfequent  deter- 
mination \n  formedon. 

Cur.  vult  advif. 

Lord  Loughborough.— After  having  taken  the  conftruftioa 
of  the  ftat.  8^9/:^.  3.  c.  11.  and  the  cafes  cited  into  full  con- 
fideration,  we  are  of  opinion  that  the  defendant  is  n'*t  int»t1ed  to 
cofts  on  the  demurrer.  Soon  after  the  pafting  that  ftatute, 
namely  in  the  loth  year  of  King  fVilliam^  the  cafe  of  Thomas 
y.  Lloyd  was  decided  in  the  King's  Bench,  which  is  reported 
I  Salk.  194.  and  i  Lord  Ray m  336.  {b)  in  which,  on  a  plea  of 
privilege  by  the  defendant  which  was  holden  good  on  demurrer, 
it  was  contended  that  he  was  intitled  to  cofts  in  confequence  of 
the  judgment,  but  the  determination  of  the  court  was,  that 
cofts  were  only  given  by  the  ftatute  where  the  r  ght  was  reci- 

{a)  UAcditioa.  (b)  S.  C.  Comberb.  482.     laAXw/.  195. 

M  m  3  ^  procal 
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J790.  procal  between  plaintifFand  defendant.  In  the  fecond  year  of 
Q^ieen  Anne  the  fame  qucdion  came  before  the  court  of  King'l 
Bench  in  the  cafe  of  (^)  Garland  y.  Extend  on  a  pica  in  abatement. 
The  BiHiop  and  coRs  were  again  refufed.  After  thefe  cafes  came  the  anonj- 
of  London,  j^quj  ^^j  ^^fg  j^,  ^^jg  court,  where  it  is  dated  that  the  defendant 
was  holden  to  be  iniitled  to  cofts.  But  in  the  tenth  year  of 
George  i.  the  cafe  of  Miller  v.  Sengrave^  Cooke  Prac.  25.  under- 
went repeated  argument  and  confideration,  and  though  one  of  the 
judges  differed,  at  firft,  from  the  reft  of  the  court,  yet  it  was 
afterwards  folemnly  refolved  that  no  cofts  ihould  be  allowed. 
The  conftruflion  which  was  put  on  the  ftatute  in  that  cafe  we 
think  rhe  true  one,  that  the  cofts  given  by  it  are  confined  to 
cafes  where  the  plaintiff  as  well  as  defendant  is  intitled  to  them. 

Rule  abfolute. 

{a)  X  Salk,  194.     2  Ld.  Raym.  991.  {h)  Cooke\i  Cfif.  PraB,  4. 


;W'Wtfy,  Jordan  v.  Cole. 

Uov.  29tb. 

whcrrjudg-  JUDGMENT    being   flgned    againft   the   defendant  in  tk 

eda-ainfta'  •^    court  of  the   mayor  of  London^   he  furrendered    himfelf  to 

an^i^fcTior"  ^^^  Poultry  Comptery  on   the   iqih  of  May  laft   in   difchargc  «{ 

court  of  re  his  bail,     in  the  24th  o^  jfuly  a  ca,  fa.  ifTued   out   of  that  coiirt 

furrcndcrs'i'n  ^^  charge  him  in  execution,  but  he  had  been  previoufly  rexnored 

dikhargcof  by  hal/eos  corpus  to  the  Fuet  Prifon  on  the  7  th  of  June.     And  in 

before  he  is  this  term  Lawrence^  Serjt.  obtained   a  rule  to  (hew  caufe,  wbjf 

charged  in  ^  certiorari  (houid    not  iflue  to  the  mayor's  court  to  remove  the 

execution,  is  *         '  . 

icmivcdM     record  of  the  judgment  into  this  court,  in  order  to  charge  the 

MeJs^cor^    defendant  in   execution   on  it    in   the   Fleet,  by  virtue  of /«<. 

/•*,  'he        iQ  Ceo,  3.  c.  70.  /  4.  {a)     The  only  dolibt  was  on  the  con- 
court  will 

grant  a  certiorari  to  rem:>vc  the  recoid  in  order  to  charge  him  in  execution  In  the  F/«r,  by  TUtoeef 
the  ftat.  ij^  Geo.  3.  *•  70.  /•  4- 

flfuaio^ 

(d)  Which  IS  as  follows—"  And  forafmuch  as  perfons  ferved  with  procers  iffoiil 
«  out  of  inferior  courts,  where  the  debt  is  under  ten  pounds,  may  in  order  to  iitid 
«  execution,  remove  their  perfons  and  ef^edls  beyond  the  Jimits  of  the  juiifdidioaflf 
<<  fuch  courts,  be  it  en^ded  by  the  authority  aforefiid,  that  in  all  cafes  wheic  it^ 
**  judgment  Hiall  becbtained  in  any  adtion  or  fulr,  in  any  infeiior  court  of  record|  2 
*<  ihall  and  may  be  Uwml  to  and  for  any  of  his  majefty's  couru  of  recoid  at  W^m» 
^*  Jitr^  upon  aflida\iis  made  and  filed  thncin  of  fuch  judgment  being  obtained,  and  if 
•*  dlPtgent  fearcb  and  inquiiy  having  bren  made  after  tktperjon  crperjcns  of  thedefecdMS 
**  or  defendants,  or  bia»  her  or  their  effeds,  ai:d  of  execution  having  itlued  againft  ibt 
<<  perfon  tr  perfons,  or  e/Fcds,  as  the  cafe  may  be,  of  the  defendant  or  defervdaotit  ■< 
**  that  thr^fonor  perfont,  or  effeds  of  the  defendant  or  dcfendanti,  are  nf /e  kifmai 
'**  in  tbejurifdidtoo  of  fuch  infeiiot  court,  (which  affidavit  may  be  made  befbnaj«d|i 
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ftru£lion  of  the  ftatute,  which  does  not  in  exprefs  terms  extend  1790. 

to   the   cafe  of  a   prifoner  in  adual  cuftody.     But  the  court  — ^^ 

thought  that  the  cafe  was  within  the  equity  of  the  ftatute,  and  J^y*'*" 

therefore  made  the  Colz^ 

Rule  abfolute. 
And  the  defendant  being  afterwards  brought  up  was  committed 
in  execution. 

'<  or  commiffioiier  tnchorifed  to  take  affidavits  and  fucb  fuperior  court)  to  earft  tJkg 
*'  record  of  thefa'td  judgment  to  he  removed  into  fucb  fuperior  court,  to  iffue  vfrits  §f 
**  execution  thereupon  to  the  Jberiff  of  any  county,  city,  liberty  or  place,  agmnfi  tJkg 
**  perfin  or  ferfonSf  or  effecis  of  the  defendant  o*  defendants,  in  the  fame  manner  at  upom 
**  judgments  obtained  in  thefaid  courts  at  Wefimmfttr  :  jind  the  fieriff  upon  every  fuck 
**  execution  Jbalh  and  he  is  hereby  autborifed  to  detain  the  defendant  or  defendants  until  the 
**  fum  of  twenty  {hillings  <  e  paid  to  him,  or  to  levy  the  fame  out  of  the  etfe^s, 
**  according  to  the  nature  of  the  execution,  for  the  cxtraordinaiy  coda  of  the  plaintiff* 
**  or  plaintiffs  in  the  inferior  court,  fubfequent  to  the  faid  judgment,  and  of  the  ex«cu. 
**  tion  in  the  fuperior  court,  over  and  above  the  m'jney  for  which  fuch  execution  (hail 
<«  be  iffucd." 


Abbey  v.  Martin,  ^*^^*. 

^HE  defendant  being  arrefted  on  a  capias  ai  r^.  gave  bail  where  pro- 
in  the  ufual  manner  to  the  (herifF,  but  not  having  perfefled  Turt^Vula 
bail  to  the  adion  in  due  time,  the  bail  bond   was  afBgned,  and  tbeiafiretnrm 
procefs  iflued  again  ft  the  bail  returnable  on  the  laji  return  ^f  Trinity  deciaratioa 
//r/w,  v/z.  in  three  weeks  of  the  Holy  Trinity^  with  copies  of  ^ay'te^Sed 
which  they  were  duly  ferved.     On  the  23d  of  Junty  the  laft  day  with  notice 
of  Trinity  term,  a  declaration  was  filed  de  bene  ejfe  until  an  ap-  ^;S^,|,^ 
pearance  (hould  be  entered,  and  notice  given  to  plead  within  the  J'**'^'^^ 
firft  four  days  of  Michatlmas  term.    No  appearance  being  entered  next  term, 
on  the  26Lhof  OSi^ber  following,  on  that  day  the  plaintiiF  entered 
appearances  according  to  the  ftatute,  gave  rules  to  plead  on  the 
firft  day  of  Michaelmas  term  Novembtr  the  6th,  and  on  the  joth 
of  November  figned  judgment  for  want  of  a  piea. 

In  confequence  of  this  Cockell^  Serjt.  obtained  a  rule  to  (hew 
caufe  why  all  the  proceedings  (hould  not  be  let  afide,  on  the 
ground  that  no  declaration  could  be  filed  de  bene  eJfe  where  the 
writ  was  returnable  on  the  laft  return  of  a  term,  the  rule  8  Geo.  3, 
expreffing  only  the  firft,  fecond,  and  third  returns.  But  TheCourt^ 
after  contulting  the  fecondaries,  held  the  proceedings  to  be  regu- 
lar, due  notice  being  given  to  plead  in  the  prefent  term. 

Rule  difcharged  (n). 

{s)  Banes,  34s.    I$thtrby  1,  Lhyd,     Jmpey  Nno  Ufiu  CUu  C  B,  199.  aoi« 

Mm  4 
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1790^ 

^'"'^'^»  Hooper  v.  Harcourt. 

After  ver-  ^HE  defendant  in  this  adion  (which  was  for  the  penalty  of 
court  will  ^^c  ftatute  (fl)  for  cxpofihg  a  hare  10  fale)  having  gained  a 

not  compel    ycrdlft  at  the  laft  affixes  at  Hereford,  on  the  motion  of  MarSidL 

•na.torncy  ^  J        ^  '       ' 

todifcover  Sfrjt.  a  rule  was  granted  to  fhew  caufe  why  the  pLintiff'i 
abodeo?hlf  attorney  (hould  not  inform  the  defendant's  attorney  of  the  place 
^^^^  of  abode  of  the   plaintiff,  on  an  affidavit    of   the  defendant'! 

attorney  ftating  that  the  pUintifF's  attorney  had  declared  at  the 
affizes  that  the  plaintiff  was  in  very  indigent  circumflance%  and 
that  he  (the  attorney)  was  employed  by  one  Majw  Roberts, 
JVatfon^  Serjr.  fhewed  caufe  by  producing  an  aflSdavit  of  the 
plaintiff's  attorney,  denying  that  he  was  acquainted  with  the 
place  of  abode  of  the  plaintiff. 

The  Court  were  of  opinion  that  the  application  ought  to  have 
been  made  in  a  more  early  fiage  of  the  caufe,  and  came  too  hte 
after  verdid,  an  attorney  not  being  obliged  to  expofe  his  client 
to  be  taken  in  execution. 

Rule  difcharged  {h). 

{a)  5  jlr.n.  e,  14.  fe?  vidt%\  Geo.  i.  f.  la. 

(i)  1  Stra,  402,  Cynn  v.  ICir6y.     Barnes^  126.     Shindler  v.  Ri^<rtt, 
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CASES 

ARGUED  AND  DETERMINED  ,79,. 


IN    THE 


Court   of  COMMON  PLEAS, 


I  N 


Hilary  Term, 

In  the  Thirty-firft  Year  of  the  Reign  of  George  III. 


Doe  on  the   fcveral   Demifes    of  Matthew  Roberts  rbMrfiay^ 
and   Mary  his    Wife,    and  of  the   faid  Matthew      '^''"^^ ' 
Roberts  v.  Elizabeth  Polgrean. 

'THIS  was  an  ejeftment  brought  to  recover  a  leafehold  tcne-  ^,  |^-„^ 

ment  pnrt  ..f  an  eitate  called   Lower  Larlggan  in  the  parifli  poflefledof 

of  Aladdern  in   the  county  of  Cornwall.     At   the  trial  of  the  teimofgoa 

caufe  before  Mr.  Jj^ice  Heath,  at  tlie  h(\  affizes  for  that  county,  ^f*"'  P'f: 
•^  '  -^ '   vious  to  his 

a  verdiiSt  was  found  for  the  plaintiff,  fubjedt  to  the  opinion  o£  mjniage 

the  court  on  the  following  caie:  granted  the 

John  Honcychurch  the  elder,  of  higher  Lartgran  in  the  parifli  ^^rmto**^. 

of  Aladdern,  btin^  poffefTed  of  the  premifes  in  queftion   for   the  '*hdr,imme^ 

rcfidue  of  a  term  of  nine  hundred    and  ninety-nine  years  then  *L ,'gr'ilf^' 

unexpired,  by  his  will  bearing  date  the  20th   of  May  1720,  ^'drathofA. 

devifed  the  faid  premifes  to  truftees,  from  and  immediately  after  «»fjTOco 

his  deceafe,  for  and  during  all   the  reft,  refidue  and  remainder  *| ^*^«f*»«*^- 

o  ,  *'  and  her 

to  come  and  unexpired  of  the  faid   term,  in   tr«.'ft  fur  his  wife  «» heirs  to 

Elizabeth  Honcychurch  for  her  life,  and  after  her  dtceafe,  then  "^J^h'ct* 

in   trult  for  his  daughter   Mary  Rawles^  the    wife  of  William  "ownpro- 

Rawles^  for  her  life,  and  after  her  deceafe,  then  in  iruft  for  his  <«ner"'^ihc 

grandfon   William  Raivles.  fon   of  the  faid    William  and    Mary  '"a'i'gc 
*•  '  ^    to.»lc  etfea, 

ji.  furviveJ  B.  awd  died  withMuc  ifTue,  inteftate,  and  wrh^iic  having  t.lccn  out  admi  tiiluti  >n  to  B, 
his  wife.  The  term  upon  the  death  of  A.  w;:iU  to  hi^  aJmnultrjior,  a.il  not  o  tlie  jdm'iiiflrator  of 
B»  [the  court  being  of  opinion  that  rh:  deed  muil  be  conilrac.d  as  a  picknt  gift  lo  (he  wife  la  Caic 
ibsfurvivid  her  huiband,  to  take  efieCt  ia  poucliioa  on  liiai  eye.'icj 

Raw/cs, 
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1791.      RawleSy  and  the  tffue  of  his  body  lawfully  begotten j  and   after  his 

'  deceofe  without  iffue^  then  in  truft  for  the  ad,  3d.  4th,  5th,  and 

^^^        all  and  every  other  Ton  and  fons  by  the  faid  JVilliam  RawliS^ 

Pol-       on  the  body  of  the  faid  Msry  Rawles  lawfully  to  be  begotten, 

fcverally,  fuccefTxvely,  and  in  remainder  one  after   another,  at 

they  fliould  be  in  feniority  of  age  and  priority  of  birth,  ifc,  and 

for  want  of  fuch  ifllie,  then  in  truft  in  lik3  manner  for  all  and 

every  the  daughter  and  daughters  by  the  faid  William  Rawles  oo 

the  body  of  the  faid  Mary  Rawles  lawfully  to  be  begottea  and 

their  iflue,  l^c.  with  remainder  over. 

Afterwards  the  faid  John  Honeychurch  on  the  nth  of  AaguJI 
1724,  by  indenture  of  that  date  made  between  the  faid  John 
Honeychurch  of  the  one  part,  and  Mary  Rawles  widow  and 
daughter  of  the  faid  John  Honeychurch  of  the  other  part,  granted 
and  afligned  unto  the  faid  Mary  Rawles  immediately  after  the 
death  of  the  faid  John  Honeychurch  and  Elizabeth  Honeychurch^ 
his  then  wife,  and  not  before,  ail  the  before-mentioned  premifes, 
To  hold  the  fame  unto  the  faid  Mary  Rawles^  during  her 
natural  life,  with  remainder  to  her  fon  William  Rawles  and  bis 
ijfue  lawfully  begotten^  and  in  default  of  ijfue  of  the  faid  William 
Rawles,  then  to  Elizabeth  Rawles  now  Elizabeth  Polgrean  (the 
defendant)  daughter  of  the  faid  Mary  Rawles  during  her  natural 
life,  with  remainder  over.  John  Honeychurch  afterwards  died, 
whereupon  the  faid  Mary  Rawles  his  daughter  pofiefled  herfclf  of 
the  premifes  in  queftion,  and  on  the  24th  day  of  Jpril  1749,  the 
faid  Mary  Rawles  having  then  furvived  her  mother  Elizabeth 
Honeychurch,  by  indenture  of  that  date  afligned  and  fet  over  td 
her  fon  William  Rawles,  his  executors  and  adminiftrators  the  faid 
premifes  during  the  remainder  of  the  faid  term.  Afterwards  on 
the  29th  Jpril  1749,  by  indenture  of  that  date,  made  between  the 
faid  William  Rawles  of  the  firft  part,  Margery  Cole  widow  of  the 
fecond  part,  and  John  Highman  of  the  third  part,  reciting  that 
a  marriage  had  been  agreed  upon  between  the  faid  William  Rawles 
and  Margery  Cole,  the  faid  William  Rawles  for  and  in  confideration 
of  natural  love  and  afledUon,  did  give,  grant,  affign,  and  make 
over  "  unto  the  faid  Margery  Cole  and  her  heirs  immediately  after 
**  the  death  of  him  the  faid  William  Rawles,  all  the  premifes  tberein 
'•*  bfore  mentioned,  to  hold  the  fame  unto  the  faid  Margery  Cole  and 
**  her  heirs  to  and  for  her  and  their  own  proper  ufefor  ever.**  The 
marriage  between  William  Rawles  and  Margery  Cole  took  effed, 
William  Rawles  furvived  his  wife,  and  afterwards  died  withouC 
lilue  living  at  the  lime  of  bis  dcathj  intefiate,  and  adaiiAiftratioa 

fif 
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cf  his  rights  and  crci^its  was  in  due  form  of  Jaw  granted  to  the     179T. 
defendant  Elizabeth  Polgrean.     Mary  Roberts  the   leflbr  oF  the  m 

plaintiff  the  wife  of  Matthew  Roberts^  the  other  leflbr  of  the       Do« 
plaintiff,  was  the  daughter  Qi  Margery  Cole  (afterwards  Margery      Pql- 
RawleSy)  by  a  former  hufband,  and  adminiftration  of  all  her  goods,    o»«a2<, 
rights,  and  credits,  was  granted  to  the  faid  Mary  Roberts. 

Rooie,  Serjt.  for  the  leffors  of  the  plaintiff.  This  queftioi^ 
arifes  between  the  filler  of  IViUiam  Rawles  who  was  poffcffed  of 
the  term,  and  the  daughter  of  his  wife  by  a  former  hufband. 
What  the  general  equity  of  the  cafe  is  cannot  be  doubted* 
JFilliam  Rawles  being  about  to  marry  a  widow  and  to  poffefs 
himfclf  of  all  her  perfonal  property,  agrees  previous  to  the  mar- 
riage, to  fettle  the  term  on  her  ^nd  her  family,  as  a  provifion  for 
them  after  his  deceafe.  It  was  clearly  his  intention  that  her 
family  (hould  be  benefited  in  preference  to  his  own  ;  which  was 
a  fair  and  reafonable  intention,  he  having  by  the  marriage  be- 
come pofltffed  of  all  his  wife's  perfonal  property.  The  intention 
then  of  the  parties  is  in  favour  of  the  leffors  of  the  plaintiff.  It 
is  alfo  clear  that  IViUiam  Rawles  had  a  right  to  make  the  fettlc- 
ment.  A  term  for  years  given  generally,  is  given  abfolutcly. 
Here  the  term  was  given  to  IViUiam  Rawles  and  his  iffue  j  this 
was  an  abfolute  difpofiiion  of  the  whole.  Having  therefore 
exerted  this  right,  and  given  the  term  to  his  wife  after  his  death, 
her  intereft  in  contemplation  of  law  was  a  mere  poffibility.  A 
legal  poffibility  has  no  exiftence  till  a  certain  event  takes  place* 
It  differs  from  a  contingency,  inafmuch  as  in  the  latter  an  in- 
tereft e^ifts,  though  it  depends  upon  fome  future  circumftancc 
whether  that  intereft  fliall  take  effeft  in  pc>ffeffion.  This  agrees 
with  the  logical  diftindion  between  a  poffibility  and  a  contin- 
gency ;  a  poffibility  being  defined  to  be,  that  which  has  no  adlual 
cxiftcnce  till  a  future  event  fcall  happen ;  a  contingency,  that 
which  has  a  prcfent  exiftence,  but  which  may  or  may  not  happen 
to  take  effefl.  Terms  for  years  however  long,  were  in  their 
origin  of  fo  precarious  a  nature  as  to  the  continuance  of  the 
tenure,  that  in  contemplation  of  law  if  they  are  granted  over  by 
deed  after  an  eftate  for  life  in  them,  fuch  an  expectant  intereft  is 
not  a  vefted  right,  but  a  mere  poffibility.  4  Co.  66.  b,  Fulwood's 
cafe,  8C9. 95«tf.  Matt*  Manning's  cafe,  i  Caf,  in  Cane.  131^ 
tf^ood  V.  Sandersj  Sir  IViUiam  Jones^  416.  Bery  v.  Burlaee.  The 
gueftion  then  is.  What  right  the  hufband  has  over  a  mere  poffi- 
bility fipttled  on  the  wife  ?    It  is  clearly  to  be  diftinguiihed  from 

a  vefted 
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1791.      a  vefted  interefl.     If  a  chattel  real  is  vefted  in  the  hufband  m 
■  right  of  his  wife,  he  may  difpofe  of  it  during  the  coverture  ;  be 

^"*  (hall  have  it  if  he  furvive  her  without  taking  out  ad  m  mi  ft  ration, 
Pol-  bccaufe  it  has  once  veftcd  in  him.  Plowd.  192.  Co.  Lift.  46.  *. 
I  Roll.  Abr,  345.  //.  pL  8.  So  if  the  hufb-ind  die  before  the  wife, 
(he  fhall  not  agiin  be  pofleflcd  of  what  flje  has  once  difpofed  of; 
as  if  he  has  leafed  the  whole  chattel  intf reft,  the  tent  (hall  go  to 
his  executors  and  not  to  the  wife.  He  m-y  forfeit  it.  i  RM. 
Ahr.  344.  G.  //.  2.  It  may  be  extended  for  his  debt.  Ihid^  pL  j- 
So  outlawry  and  attainder  are  gitts  in  law.  Co^Litt,  351.  a*  But 
if  he  grant  only  part  of  the  term  and  die,  the  wife  ftiall  have  the 
refidue,  bccaufe  the  hufband  .who  had  it  in  her  right  did  not  difpofe 
of  it.  Co.  Liu.  46.  b.  1  RolU  Abr.  345.  G.  pi  10.  Perk.  834. 
If  (he  furvive  and  the  hufband  has  not  dilpofed  of  it,  (he  ihall 
have  it  again.  He  cannot  charge  it,  Co.  Lilt,  351-  tf-  nor  can 
he  devife  it,  IbiJ.  It  is  clear  therefore  that  the  hufband  (ball  have 
a  chattel  real  if  he  is  once  poffejed  in  right  of  his  wire  ;  and  his 
executors  (hall  have  the  rent  if  he  once  difpofes  of  it.  But  it  is 
equally  clear  that  if  //  never  vejis  in  him  (which  a  .poflibility  has 
been  ft^e^yn  not  to  do)  he  acquires  no  power  over  it,  nor  can  he 
difpofe  of  it.  He  cannot  affign  it,  Lampet's  cafe,  10  Co  51  a, 
nor  releafe  it,  Salh.  316.  Gage  v.  Jclon^  in  which  cafe  the  words 
of  Lord  Holt  are  exceedingly  ftrong.  "  Where  the  wife  hath 
**  any  right  or  duty  which  by  poflibility  m^y  happen  or  accrue 
**  during  the  coverture,  the  hufband  may  by  releafe  difcharge  it, 
**  but  where  the  wife  hath  a  right  or  duty,  which  by  by  no  pojji* 
•*  bility  can  accrue  to  her  during  the  coverture^  the  hujbund  cannot 
**  releafe  it.**  If  he  does  not  difpofe  of  it,  it  goes  to  the  executor 
of  the  wife  in  cafe  (he  (hould  die  firft,  and  does  not  furvive  to 
the  hufband  or  his  reprefentatives.  The  words  of  Lord  Coke  arc 
decifive  of  the  queftion.  "  If  a  leafe  be  made  to  a  baron  aud 
**  feme  for  term  of  th^ir  lives,  the  remainder  to  the  executors  of 
*^  the  furvivor  of  them,  the  hufband  grants  away  this  term  and 
•*  dieih,  this  (hall  not  bar  the  wife,  for  that  the  wife  bad  but  a 
"  poJfilUltj  and  no  intereft."  Co.  Litt.  ^^b.b.  A  nd  "  if  a  feme  folc 
^'  be  pofleiTed  of  a  chattel  real,  and  be  tlicreof  difpoftefled,  and 
<<  then  taketh  hufband,  and  the  wife  dieth  and  the  hufband  furvive^ 
•*  this  right  is  not  given  to  the  hufband  by  the  intermarriage, 
**  but  the  executors  or  adminiftrators  of  the  wife  (hall  have  hyfoit 
**  is  if  the  wife  have  but  a  pojjtbility.'*  Co.  Litt.  3S  ^  •  «•  A  iruft 
for  the  wife  does  not  veft  in  the  hufband;  he  (h<kil  not  have  it 
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as  hufband  if  he  furvivc  the  wife,     i  Roll.  Abr.  345.  pU   13.     1791. 
Though  he  may  difpofe  of  a  iruft  in  equity.     1  Eq,  Caf.  Abr.  58. 


A  right  of  af^ion  or  of  entry  in  right  of  the  wife,  not  exercifed       "^^^ 
by  the  hufband  in  her  life- limr,  does  not  furvive  to  him.     A       Pol- 
poffibility  cannot  veft  in  the  hufband  or  in  any  other  pcrfon,  till     ^■*^** 
the  event  takes  place  on  which  it  depends  ;  he  has  therefore  no 
power  over  it,   prior  to  that  event.     Co.  Lit,  351.11.     If  then 
the  hafband  has  no  power  over  it,  if  it  does  not  veft  in  him,  he 
cannot  have  it  in  his  marital  charafler  if  he  furvive,  but  ought 
to  take  out  adminiftration.     In  the  prefent  cafe,  as  the  hufband^^^ 
did  not  take  out  adminiftration,  the  intereft  in  the  term   could 
not  go  to  his  reprefentatives,   but  is  vefted  in  the  adminiftratrix 
of  the  wife,  the  Icflbr  of  the  plaintiff.     But  it  may  be  objedled 
that  the  adminiftratrix  is  a  mere  truftce,  aud  therefore  ought  not 
to  bring  the  eje6)ment.     But  an  adminiftrator  has  a  legal  interefl: 
while  the  adminiftration  remains  unimpeached,  and  in  a  cafe  like 
the  prefent  (of  a  married  woman  who  dies  before  her  huftjand, 
but  to  whom  he  does  not  take  out  adminiftration,)  is  liable  to  her 
debts  contra6^ed  before  the  coverture,  from  which  the  huftjand 
is  difcharged  unlefs  they  were  fucd  for  during  the  life-time  of  the 
wife.     I  Roll,  Abr.  351.  G,  pi  2.     The  court  will  not  prefume 
that  there  are  no  debts,  nor  create  a  truft  by  implication  againft 
the  intent  of  the  parties.     That  intent  obvioufly   was  that  the 
izm\\y  oi  Margery  Cole  fhoM  be  benefited   rather  than  that  of 
tFilUam  Rawles.     And  it  would  be  dangerous  to  fay,  that  an  ad- 
miniftrator  could  not  maintain  an  ejectment  againft  the  next  of 
kin  without  giving  an  account  of  debts  and  aflcts.     In  the  ca(e 
of  a  clear  truft,  it  is  not  fettled  that  a  truftee  may  not  fapport  an 
cje<9ment  {a).     But  in  the  cafe  of  a  mere  conftru<flive  truft  (which 
this  is)  depending  on  equitable  circumftances,  courts  of  law  will 
leave  the  law  to  take  its  courfe,  and  the  parties  to  apply  to  equity, 
if  neceflary,  on  the  fpecial  circumftances  of  their  cafe, 

Lawrencty  Serjt.  for  the  defendant.  There  are  two  points  in 
this  cafe,  cither  of  which  is  fufficient  to  intiile  the  defendant : 
the  firft,  that  (he  may  take  in  her  own  right  under  the  former 
deed,  the  limitation  to  her  not  being  too  remote;  the  fecond, 
that  (he  may  take  as  adminiftratrix  of  her  brother  IVilHam 
Rawlis,  With  refped  to  the  flrft  point,  the  limitation  is  "  to 
•*  fVtlUam  Raw/es  and  his  iflue  lawfully  be^^otten,  and  in  de- 
"  fauc  of  iflue  in  the  faid  IVilUam  Rawles^  then  to  Elizabeth 
**  Raula  (the  now  defendant)  during  her  natural  life."     Now 

(<)  Sm  Dh  t.  P^ttf  t  Dtujr!,  72  z.  8ro,  and  the  cafes  there  cited  in  a  note. 
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1791.     ^^^  limitation  oF  a  term  is  governed  by  the  fame  rules  as  an  ex- 
■  ecucory  devife.     If  it  be  on  a  general  indefinite  failure  of  iflue* 

Dux       it  is  clearly  bad ;  but  if  the  failure  of  iflue  be  confined  to  the 
Pol.       compafs  of  one  or  more  lives  in  being,  it  it  good.     Here  the 
teim  IS  given,  on  failure  of  ilTue  in  William  RawUs^  to  ElizaUtb 
Rawles  during  her  natural  life ;  the  failure  therefore  of  ifTue  is 
retrained  to  the  period  of  her  life.     That  fuch  a  limitation  is 
valid,  appears  from  the  Duke  of  Norfolk's  cafe,  3  Caf  Chan. 
1  P.  IVms.  432.  Target  v.  Gaunt.     lb.  534.  Hughes  v.  Sayer» 
.:  lb.    564.    Pinbury    v.    Elkin.      Prec.    Chan.    528.    Nichols   v. 
Skinner..     Salk.    225.    Lamb  v.  Archer.     As  therefore  tVilUam 
Rawles  died  without  iflue  in  the  life-time  of  £//zdi^//£  i?^ni//ri, 
(now  Polgrean  the  defendant,)  fhe  was  intitled  to  the  term  in 
her  own  right.     But,  fecondly,  fhe  is  intitled  as   adminiOratrix 
of  her  brother.     It  is  argued,  that  this  intereft  was  but  a  poffi- 
bility,  which  did  not  veft  in  the  hufband,  and  of  which  he  could 
not  difpofe.     But  m  truth  it  was  not  a  pofHbility,  unlefs  it  can 
be  fuppofed  that  he  would  furvive  a  period  of  999  years.     That 
fuch  fort  of  remainders  are  coniidered  as  veiled,  appears  from 
Hutt.  118.    Napper  v.  SaunderSy  and  Pollexf  24.  If^eaU  v .  Lcwer^ 
in  which  laft  Lord  Hale  held  that  "  if  a  feoffment  be  made  to 
**  the  ufe  of  y/«  for  99  years,  if  he  fhould  fo  long  live,  and  after  his 
*^  death  to  the  ufe  of  B.  in  fee,  this  fhall  not  be  contingent,  but 
*^  it  (hall  be  prefumed  that  his  life  will  not  exceed  99  years; 
^<  but  otherwife  it  would  have  been  if  it  had  been  made  but  for 
**  21  years ;"  this  affords  an  anfwer  to  Lampet*s  cafe,  10  Co.  51.  tf. 
where  it  is  dated,  that  ^*  a  man  made  a  leafe  to  hufband  and 
••  wife  for  21  years,  the  remainder  to  the  furvivor  of  them  for 
^^  21  years,  and  the  hufband  granted  over  this  term  ;  and  it  was 
**  held  by  fVray  Chief  Jufticc,  and  iotam  curiam^  that  the  grant 
««  was  void  for  the  uncertainty  of  the  pcrfon ;  for  although  all 
**  chattels  real  which  belong  to  the  wife  the  hufband  may  difpofe 
"  of,  yet  in  this  cafe  neither  the  hufband  nor  wife  has  any  thing 
**  till  the  furvivor."     In  whatever  light  this  fubjeft  was  confi- 
dered   in  the  older  cafes,  the  law  of  executory  interefl  is  now 
more  clearly  fettled,  it  being  holden  that  they  were  afSgnable» 
tranfmiflible,  and  dcfcendible  {a).     The  court  were  of  opinion 
that  the  deed  in  queflion,  though  inaccurately  drawn,  mufl  be 
conflrued  to  be  a  prefent  gift  to  the  wife  in  cafe  fhe  furvived  her 
hufband,  to  take  efFcfi  in  pofTeffion  on  that  event.     The  right  to 
the  term  therefore  was  in  the  hufband,  and  pafTed  to  his  repre- 
fcntative;  Judgment  for  the  defendant. 

{a)  Vidi  ante,  ;o.  Roe  t.  Jonest  iffirni«d  by  the  court  of  £,  R.  b  errof.  3  Term  R:^ 
S,  R  88. 
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Meyer  v.  Ring.  '    ^V"^^ 

Feb.  yih. 

npHE  venue  was  laid  in  London^  and  the  plaintiff  gained  a  J^^^^Jj^ 

verdict  .at  Guildhall^  at  the  fittings  in  this  term.     On  the  outintoa 

firfl  of  February  cofls  were  taxed  on  the  poflca,  and  the  next  ^1,^""^,^ 

day  ^fi.fa.  taken  out,  into  Middle/ex^  inflead  of  LondoHf  as  it  tJutin 

ought  to  haire  been.     In  confequence  of  this  a  rule  was  granted  ^^enuelsiaid, 

on  the  4th  of  February^  to  fhew  caufe  why  the  execution  fhould  jijathepaxty 

itlhiK  It  at* 
not  be  fet  afide,  and   the  goods  levied  in  Middlefex  reftored  to  c  rwardt 

the  defendant.     On  notice  of  this  motion,  the  plaintifPs  attorney  ^^*  °"^" 

on  the  fame  day  fued  out  zfi^  fa.  into  London^  got  a  return  of  the  proper 

nulla  bona  entered   on  the  roll,^  and  on   the  5th  of  February  ^^"PJ^t^m 

obtained  a  rule  for  the  defendant  to  (hew  caufe  why  the  f.  fa.  ofnuiubonm 

which  had  firfl  ifTued  into  Middlefex  fhould  not  be  amended,  by  warrant  tht 

infe'rting  in  it  the  return  of  nulla  bona,  and  the  teftatum  claufe  {a)*  ^^^^{q^^ 

CoektU^  Serjt.  now  fhewed  for  caufe  againfl  the  amendment,  the  court 
that  i\itfi,fa.   which  the  plaintiff*  had  fued  out  into  London  in  ^el^'writ 
order  to  do  away  the  irregularity,  was  returnable  in  15  days  of  to^amend- 
St.  Hilary f  January  27,  which    was  five  days  before  that  on  ingthere- 
which  judgment  was  figned,  viz.  February  1.  i^iSairtht 

But  the  court  faid,  that  as  judgments  relate  to  the  firfl  day  of  te/htum 
the  term,  (except  in  the  cafe  of  ^^/y^^^purchafers  for  a  Valuable  though  the 
confidcration  (i),)  it  was  proper  to  make  the  fccond  writ 

......         ...  ,      *      -r  %     bcreturnable 

Rule  abfolute  for  the  amendment  [c).  feveraidayt 

before  the 
judgment  was  fignsd  3  becaufe  judgmenti  relate  to  the  firft  day  of  the  urm. 

{a)  Vidtlmpey^  New  Jnft.  Cltr,  C.  B,  3d  ed.453« 
(b)  Sue.  29  Car,  %,  c,  2'  f*  ^S' 

(f )  [See  CowpertbxoaUe  ?.  Owen^  J  Term  Rep,  B,  R.  657.  and  Shaw  v.  Maxv/ell, 
i  Term  Rep,  £.  R.  450.] 


Longman  and  another  v.  Fenn.  mdnejday, 

Feb.  9th. 

y4SSUMPSIT  on  a  promlfTory  note.  Plea,  a  former  judg-  where  there 
•■^  mcnt  recovered  in  B.  R.  Replication,  nul  tiel  record^  and  by^"ef^uUon 
ilTue  thereon.  Judgment  by  default  againfl  the  defendant  in  not  aprona»/f«>r7 
producmg  the  record.  court  wUi 

On  the  motion  of  MarJhalU  Serjt.  a  rule  was  granted  to  fhew  pf^Thowl^ 
caufe  why  it  (hould  not  be  referred  to  one  of  the  prothonotaries  tary  :oaf. 

certain  the 
dam-fgts  and  coHs  wi;-  jjy;  a  v:ilt  af  hquirj. 
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I79T.     to  afcertain  the  principal,  interell  and  cofts  dae  to  the  plaiotifi 

• without  a  writ  of  enquiry. 

oNCMAN  g^QQj^g^  Scrjt.  fhewed  caufe,  arguing  that  though  the  coartbad 
Finn.  ;„  feme  cafcs  a  right  to  make  the  reference  required,  yet  that 
right  ought  to  be  confined  to  adion^  of  debt,  where  a  fpecific 
fum  was  demanded  :  that  it  was  the  peculiar  province  of  a  ju^ 
to  determine  the  quantum  of  damages  arifing  from  a  breach  of 
contraf),  and  the  izQ.  whether  any,  and  k\ow  much,  intercft 
were  due :  that  the  revenue  would  be  greatly  injured  if  the  roodoa 
were  allowed,  inafmuch  as  it  tended  materially  to  the  diminutioa 
of  the  flamp-a£ls:  that  if  this  pradice  had  prevailed,  or  if  the 
Le2iflature  had  fuppofed  it  would  prevail,  when  thofe  ads  were 
paHed,  provifions  would  have  been  made  to  meet  it;  but  that  it 
was  never  conceive !  that  the  taxation  of  cofts,  in  adions  on 
fimple  contrads,  would  fuperfede  the  necefHty  of  a  writ  of 
inquiry. 

But  the  court  faid,  that  as  the  pra<Etice  was  clear  in  adionsof 
debt  (a),  there  Teemed  lo  be  no  good  reafon  why  it  fhould  not 
alfo  prevail  in  thofe  adlions  of  ajfumpfit  where  thr-  demand  was 
precifely  afcertained.  In  3 /^/'.y!  62.  on  a  judgment  by  defaoit 
in  trtfpafs,  fVilmot^  Ch.  J.  had  g  ne  To  far  as  to  hold,  that  the 
court  might,  if  they  pleafed,  themfelves  afTefs  damages  (^).  la 
the  prefent  cafe,  if  there  were  any  fadt  w  hich  it  was  neceflary  for 
a  jury  to  determine,  it  ought  to  have  been  ftated  by  affidavit. 
But  as  no  fuch  fa£t  appeared,  as  the  fum  was  defined  on  the  fjce 
of  the  note,  and  as  the  inhered  was  capable  of  exa£l  computation 
by  the  prothonotary,  it  was  highly  reafonable  to  fave  the  parties 
theexpence  of  a  writ  of  inquiry. 

Heath,  J.  mentioned  3  £r^».  213.  where  the  plaintiff  io 
replevin  was  nonfuited,  it  was  holden  that  the  court  might  afleb 
damages  without  a  writ  of  inquiry,  ^<  becaufe  they  are  not  in 
'*  refpedl  of  any  local  matter,  but  accrued  to  the  avowant  for 
*'  the  delay  in  the  non-payment  of  the  rent :  contrary,  where 
**  judgment  is  given  for  the  plaintiff,  there  the  court  (hall  not 
*'  afTcfs  damages,  for  he  ought  to  recover  for  the  taking  of  bit 
^^  cattle,  of  which  the  judges  cannot  take  notice,  and  the 
^*  dacnages  may  be  greater  or  lefs,  according  to  the  value  of 

{a)  iSaurd,  n6    HoUifpy.  Ot^oay, 

{b)  On  which  point  Jcc  Year  Books  14  Htn.  4.  9.  3  Hen.  6.  29.  l^Htn,  €.  10» 
1  R<.U.  Aor,  5-3.  7  V*..  1 .2.  Gcedwin  f.  /f*^,  |  Brownl,  214.  5.  C.  andsJIFlfr. 
373.  Hitv'tt  and  otheri  r.  MunttlU 
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**  the  cattle  and    the    circumflances  of  taking  and   delaying     1791* 

«  them/'  • 

Rule  abfolutc  (tf).      l^ncmak 


(#)  In  MsUory  ▼.  JeniAngSy  FltKph.  162.  there  was  judgment  by  default  tn  ajfumpfit 
la  C.  B.  and  error  being  brought,  it  wasinnde'l  upon  that  there  was  no  writ;  of  inquiry, 
and  therefore  that  damages  were  aflfcfTed  by  per  funs  whom  the  flieiiff'  had  no  autborliy 
to  convene.  But  the  court  o(  B.  R.  held  that  the  omitnon  of  the  writ  of  inquiry  was 
cured  by  the  ftatute  for  the  amendment  cf  the  law.  (4  Ann,  c.iB.f.i)  In  Tkcluffon 
Y.  Flitcker^  Dwgl*  315.  in  an  a^ion  on  a  policy  of  inforance  on  a  foreign  (hip,  whert 
there  was  a  ftipulation  that  the  policy  (huuld  be  Cufficient  proof  of  interefl  in  cafe  of  * 
lofs,  and  judgment  by  default,  it  was  hold^n  that  on  the  writ  of  inquiry,  the  defendant's 
fubfcription  was  the  only  thing  neceflary  to  be  proved.  There  Builer,  J.  obferved  thac 
**  writs  of  inquiry  were  often  fucd  out  wAere  they  were  n»t  neceffary,  as  for  inftaoce,  ia  '^ 
**  anions  of  covenant  for  the  non-payment  «fafum  certain.  It  does  not  follow,  becaufe 
*'  a  writ  of  inquiry  has  been  awarded,  that  the  amount  of  the  demand  is  uncertain.  \n 
**  adiom  upon  a  bill  oi  exchange  or  promiflbry  note,  notbtni  hut  the  mfirument  is  to  It 
*'  frovej  before  th<  jury,  the  fum  being  thereby  ajcertained.  Tliough  eten  in  cafet 
^  where  there  is  nontcejfity  for  a  writ  of  inquiry,  that  proceeding  is  of  ufe,  when  the 
*'  plaintiff  goes  fbrintereft,  which  the  jury  afTefTcfl  in  the  nature  of  damages.**  By  a 
fubfequcnt  determinarion,  Creen  v.  Heame,  3  Term  Rrp.  S.  R.  301.  it  is  l»id  down, 
that  on  judgment  by  default  againft  the  acceptor  of  a  bill  of  exchange,  on  executing 
a  writ  of  inquiry,  the  bi/i  med  not  be  proved^  and  that  the  only  reafon  for  producing  it 
Si  to  fee  whether  any  part  of  it  hu  been  paid ;  which  agrees  with  s  Stra»  1145-  Bex/if 
T«  LindjelL  See  alfo  Rajbteigb  T.  Salmon,  ante,  252.  [and  the  note  there]  and  Andnvft 
V.  Blake,  ante,  529. 
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The  Kino  on  the  Profccution  of  BonDj  Efquirc,  v.  TrMay^ 
Baker    and    Newman,    Efquircs,    late    Sheriff   of^'^-'*'*'* 
Middlesex. 

'T'HE  proceedings  in  this  cafe  were  as  follows : — On  the  14th  a/./*.  \u 
of  May  1790,  2L  fieri  facias  was  delivered  to  the  fterifF^f  Jj|««i.toth« 
JMiddlifex^  on  a  judgment  confefled  on  a  warrant  of  attorney  by  fuitof  a, 
one  Purcell  to  one  Anne  Dempfey  for  aoo  /.  and  upwards,  by  virtue  '^"j^^  f^^^ 
of  which  the  whole  of  PurcelFs  cffeQs  were  taken  in  execution.  <*>y>  mother 
On  the  15th  of  the  fame  month  another /./Ji.  was  delivered  to  «{he'n!i!tf 

a  levy  was  made  under  the  firft  writ,  but  notice  was  gi?en  to  the  (horiff  by  C.  not  to  pay  over  tht 
money  to  A.  on  the  ground  that  the  judgment  obtained  by  him  was  fraudulent.  The  flieriff  notwith- 
ftandiof  paid  the  money  ofcr  to^.  and  the  officer  filed  the  fecond  vvrit  with  a  return  of  nu/Za  bona 
in  the  King's  Bench  trcafury,  inftcad  of  the  office  of  the  Cu(h)s  Brevium  of  this  court.  On  this  an 
•ttachment  iiTued  againft  the  fheriff  for  not  returning  that  writ,  to  which  attachment*  (after  mo\iji£ 
the  court  to  difchargc  it,  on  the  ground  that  the  writ  in  queftion  was  filed  in  the  wrong  place  bv  mne 
mifake  of  the  officer,  and  that  the  miftake  was  corrected  immediately  on  notice  of  the  atachment  by 
£ltnf  it  in  the  proper  office,  but  with  which  motion  the  court  refufed  to  comply,  chiefly  o.i  account 
oi  firing  circnmftitnces  of  fraud  refpcaing  the  execution  at  the  fuit  of  ji.)  the  fheriff  ;»/  in  baJ  and 
w«s  afterwards  examined  on  interrogatories.  I  he  prothonotary,  to  whom  the  examination  was  reVtfrr«d 
having  reported  that  neither  the  contempt  of  the  court,  nor  the  imputation  of  fraud  appeared  to  him 
to  be  done  away,  tbecoutt  urdered  tbejheriff  immcdljttly  to  pay  the  whole  debt  and  c.fii  due  toC.  tOF^'her 
mntk  the  c^t  of  all  the  applications^  '    ^' ' 

Vol.  I.  N  a  the 
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I70T.     ^^^  (hertffj  on  a  judgment  confeflfed  on  a  warrant  of  attorney  hf 
m  '  the  fame  PurceU  to  fi«»rf  the  profecutor,  for  141  /.  8  s.  and  op* 

^*  wards ;  which  laft  warrant  was  given  for  a  bona  fide  debt  by  Purall 
The  sheriflT  to  Bond  and  long  before  that  which  Purall  gave  to  Anm  Dimffijf 
•LisiV.  though  judgment  on  the  latter  was  firft  entered  up.  On  the 
27th  of  May  notice  was  given  by  Bond  to  the  (herifF  not  to  pay 
over  the  money  which  might  be  levied  under  the  firft'executioo, 
ftating  that  the  judgment  obtained  by  Dempfey  was  vcdantary) 
confefTed  without  any  confideration,  and  merely  for  the  purpofe 
of  preventing  the  eiFed  of  the  judgment  confcfied  to  B$ni* 
Notwithftanding  this  notice,  the  berifF's  officer  paid  over  the 
money  to  Dempfiy^  and  the  fheriff  being  ruled  to  return  the 
fecondfi.fa.  the  officer  filed  it  with  a  return  of  nulla  horns  in  the 
King's  Bench  treafury,  inftead  of  the  ofice  of  the  Cuftos  Brevinm 
of  this  court.  In  confequence  of  this,  an  attachaient  of  con» 
tempt  iflued  againft  the  (herifF.  Immediately  on  notice  of  the 
attachment,  the  officer  filed  the  writ  and  return  in  the  office  of 
the  Cuftos  Brevium,  and  oflFered  to  pay  the  cofts  of  the  attach* 
ment,  which  the  plaintifPs  attorney  refufed  to  accept.  Late  in 
Trinity  term  a  rule  was  obtained  on  the  part  of  the  flieriflf  to 
Ihew  caufe,  why  the  attachment  fhould  not  be  fet  afide  on  pay* 
ment  of  cofts,  upon  an  affidavit  ftating  that  the  writ  and  return 
were  filed  in  the  wrong  office  by  men  mt/lakt.  On  fliewin?  caufe 
the  laft  day  of  Trinity  itrtUy  firong  circumflances  of  fraud  were 
difclofed  relating  to  the  firft  execution  at  the  fuit  of  Dtmffiy^ 
upon  which  the  rule  was  difcharged  with  cofts.  In  the  enfuing 
vacation  the  (herift'  obtained  Lord  Loughborough^ s  order  to  flay 
the  execution  of  the  attachment  until  the  fecond  day  of  Michael* 
mas  term,  the  objed  of  which  was  to  give  the  (heriff  an  oppor* 
tunity  of  anfwering  the  allegations  of  fraud.  On  the  firft  day 
of  Michaelmas  term  a  motion  was  again  made  to  fet  afide  the 
attachment,  on  affidavits  of  the  fberifi^'s  officer  denying  any 
knowledge  of  fraud,  and  ftating,  as  before,  that  the  writ  and 
return  were  filed  in  the  wrong  office  by  mere  mijlake  %.  but  to 
this  motion  the  court  again  refufed  to  confent,  the  affidavits 
of  the  officer  not  being  fatisfadory.  Upon  this,  the  flieriff 
obtained  a  rule  that  the  attachment  (bould  remain  in  the  office 
one  week  longer  unexecuted,  and  on  the  loth  of  January  pat  in 
bail  to  the  attachment,  who  on  the  13th,  on  the  ufual  affidafit 
of  the  fervice  of  notice,  juftified  themfelves  in  court. 

In  the  following  vacation,  interrogatories  were  exhibited  to 
the  flieriffy  which,  together  with  the  anfwers,  were  referred  to 

the 
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the  prothonotary,  in  order  for  him  to  make  his  report.     Ac-      1791. 
eordingly,  in  this  term,  on  the  loth  of  February^  Mr.  Proth9'    ■ 
notary  Mainxvaring  reported  to  the  court,  that  the  High  Sheriff       '^J* 
had  in  their  anfwers  fas  of  courfe)  denied  all  knowledge  of  the  The  sheriff* 
circumftances  (tated  m  the  interrogatories,  and  upon  due  exa*    dlzsix. 
mination  nothing  appeared  to  him  to  leflen  the  imputation  of 
fraud  upon  the  execution  fued  out  by  Dtrnpfyf  or  to  clear  the 
contempt  of  which  the  officer  had  been  guilty  in  not  making  a 
proper  return  of  the  writ. 

jtdair^  Serjt.  then  movf d,  that  the  (heriff  who  were  both 
in  court,  ibould  be  committed  to  the  Fleet  prifon,  till  the  debt 
and  cods  recovered  on  the  fecond  judgment  by  the  plaintiff 
Bond^  together  with  the  cofts  of  all  the  applications,  (hould  be 
paid  by  them.  In  anfwer  to  this.  Bond.  Serjt.  contended  that 
the  court  had  no  power  to  imprifon  the  (heriff  in  fuch  a  cafe 
as  this,  that  the  regular  method  of  proceeding  was  to  amerce 
them  for  the  contempt,  that  the  amercement  (hould  be  eftreated 
into  the  Exchequer,  and  then  the  plaintiff  ought  to  apply  to 
the  Crown  for  fatisfadion  of  his  debt  out  of  the  amercement ; 
to  eftablifh  which  propofition  he  cited  Laycock*s  cafe,  Latch^ 
187.  Dalton  Office  of  Sheriffs  176.  and  IVoodgate  y .  Knauhbull^ 
2  Tirm  Rep.  B.  R.  148.  (a)  and  to  (hew  that  the  court  ought 
not  to  impofe  a  fine  on  the  (heriff,  to  the  whole  amount  of  the 
debt,  but  afcertained  by  the  intervention  of  a  jury  what  were 
the  adual  damages  fuftained,  he  mentioned  the  opinion  of 
BulUry  J.  thrown  out  in  DcugL  464.  (b)  Rex  v.  Addtrley. 

The  court  faid,  that  if  the  pradice  now  the  fubjei^t  of  com- 
plaint, were  to  prevail,  there  would  be  numberlefs  opportunities 
afforded  for  fraud  and  collufion,  and  perfons  who  had  recovered 
a  juft  debt  would  be,  in  great  meafure,  in  the  power  of  (heriffs* 
officers.  It  would  be  abfurd  to  drive  the  plaintiff  to  the  cir- 
cuitous mode  of  application  to  the  Crown  for  relief,  after  an 
eftreat  into  the  Exchequer,  when  they  were  themfelves  fully 
competent  to  afford  him  fatisfa^ion.  However  they  would 
permit  the  matter  to  (land  over  to  the  next  day,  in  order  to  fee 
if  any  thing  further  could  be  alleged  to  do  away  the  fufpicion  of . 
fraud  in  the  execution  at  the  fuit  of  Dempfey.  On  the  next  day, 
February  ipth,  no  attempt  was  made  to  prove  the  validity  of 
the  judgment  and  execution  obtained  by  Dempfey  \  hut  Bond^ 
Serjt.  propofed  that  the  plaintiff  (hould  bring  an  adion  for  a 
falfe  return,  the  (heriff  pay  all   the  cofts  of  the   applications, 

{a)  Sec  a!fo  Salk.  54.  Ejns  f.  Smith,    .  {h)  3d  edit.  1790,  8vo. 

N  n   2  and 
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lyof .     and  in  the  mean  time  the  attachment  ftand  as  a  fecurify.    fitrt 

m  the  court  refufed  to  confent  to  this,  and  ordered  that  the  Jlariff' 

l^      Jkould  immediately^  without  further  delay^  pay  the  wbcle  debt  and 

The  Sheriff  C0^s  due  to  the  pldtntijf  Bond^  together  with  the  cojs  ef  all  the  afpR^ 

t>t£SKz'     cations  (a),  there  was  n^o  hardlhip,  it  was  faid,  on   the  (herifF 

themfelves  in  this,  as  they  were  indemnified.     With  refped  to 

the  queftion  of  imprtfonment,  the  court  faid  in  general,  there 

could  be  no  doubt  of  their  power  to  commit  for  a  contempt. 

Upon  hearing  this,  the  (heriiF  thought  proper  to  comply  with 
the  terms  prefcribed,  and  accordingly  foon  after  paid  the  whole 
debt  and  cods,  and  the  cofts  of  all  the  applications* 

{a)  The  rule  for  thii  purpofewas  drawn  upon  the  fame  day  m  the  foUowtog  woidt: 
*<  Lettheflxcriff  pay  thti  day  the  debt  and  all  the  piaindffa  coils  in  the  caofe  and  ii 
'*  this  profectitiony  to  "be  taxed  by  the  prothonotary,  or  in  default  thereof  t  £rc4 
«  atrachnnent  to  IHue  againft  the  late  flieriflr^  and  their  recognixance  of  bail  to  be 
<•  eliiCiUd,'* 

By  the  eourt 


frUay,  Balls  qui  tarn  v.  Atwood-  Clerk* 

/V3.  iich* 

inanaaion     A   Declaration  having  been  delivered  in  this  afiion  of  debt  od 

non-teH-**'  *he  ftatute  21  Hen.  8.  r.  13.  {a)  for  non-refidence,  Adar^ 

5«.V""   ^^"^^^  ^^'^^'^^^  *  '"'®  ^®  ^^^  ^^"fe  why  all  the  procecdiogs 

lui  affidavit    ihould  not  be  fet  afide,  on  the  ground  that  upon  fearching  in 

fcnw  waf "   the  office  no  affidavit  appeared  to  be  filed  that  the  offence  was 

^n'hT*"*^     committed  in  the  county  where,  and  within  a  year  before^  the 

where,  and  a  adion  was  brought ;  which  he  contended  was  made  ntceflar  j  id 

year  before,   aflions  of  this  kind  hyflat.  21  Jac,  u  c.  4.  /  2. 

brought)  is        Le  Biancj  Serjt.  mewed  caufe,  arguing  that  the^^.  21  Joe.  u 

the  A^^*?*  ^.  4.   could   not  poffibly  be  applied  to  this   cafe,  becaufe  by 

7«(.  T.  r.4.  21  Hen.  8.  ^*  13-  /  26.  the  penalty  for  non-refidence  was  to  be 

inlap^p^lict!"  'cco^cfcd  in  the  King'sj  1.  e,  the  fuperior  courts.     The  authority 

a^Uol^"*"^    of  Leigh  qui  tarn  v.  Kent,  3  Term  Rep.  B.  R.  362.  was  direflly 

in  point;  and  decifive  of  the  queftion  ;  there  the  court  of  Kinf^s 

Bench  over-ruled  a  former  cafe  of  fflfite  qui  tarn  v.  Booe  (i),  aad 

be!d  that  no  fuch  affidavit  was  neceflary  :  this  indeed  was  aficr 

verdifl,  but  the  court  of  B.  R.  laid  it  down  as  a   general  pro- 

pofuion,  that  thc^o/«  21  Jac.  i.  c.  4.  was  not  applicable  to  thofe. 

fiattttes 
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ftatutes  on  which  penal  aflions  were  to  be  brought  in  the  fupe-     X79T* 
nor  courts. 


Thfi  court  were  clearly  of  this  opinion,  and  Baili 

Difcharged  the  rule.  Atwooo. 


Rudder  v.  Price,  One,  6?f.  r'^h^i?^ 

THIS  was  an  7^&\ot\  of  debt  on  a  promiflbry  note  payable  by  Antaipnof 
•Ai  .  L.         r  i_'i-  -   tL  debt  will  not 

initaiments,  brought  in  a  former  term  by  the  payee  againlt  Ueoaapro. 
an  attorney  the  maker,  by  bill  of  privilege.  The  firft  count,  "J^^  J®^« 
on  which  the  queftion  before  the  court  arofe,  after  ftating  the  inftaitnents, 
debt  to  be  452/.  10  J.  which  the  defendant  owed  to  and  unjuftly  dayj pay^ 
detained  from  the  plaintiff,  went  on,  •«  For  that  whereas  the  faid  m«tbcpaft« 
**  Stepbittf  on  the  30th  day  of  March^  in  the  year  of  our  Lord 
"  1790,  to  wit,  at  Wejlminfttr  in  the  county  aforefaid,  made 
*<  his  certain  note  in  writing,  commonly  called  a  promiflbry 
^*  note,  his  own  proper  hand  and  name  being  thereto  fubfcribedy 
**  bearing  date  the  day  and  year  aforefaid,  and  then  and  there 
^  delivered  the  faid  note  to  the  faid  Richard^  by  which  faid  notf 
<^  the  faid  Stiphen  promifed  to  pay  to  the  faid  Richard^  by  the 
**  name  of  Mr.  Richard  Rudder  or  order,  fifty-two  pounds  ten 
*^  (hillings,  for  value  received  by  him  the  faid  Stephen^  the  fame 
'*  to  be  paid  in  manner  following,  (that  is  to  fay,)  twenty 
*^  pounds  on  the  firft  da'y  of  July  then  next,  twenty  pounds  on 
**  the  firft  day  of  O^obir  then  next,  andtwtlvt  pounds  tin /hillings 
•*  on  the  firft  day  of  January  mxt^  by  reafon  whereof  and  by 
**  force  of  the  ftatute  in  fucb  cafe  made  and  provided,  the  faid 
^  StiphiH  became  liable  to  pay  to  the  faid  Richard  the  faid  fuoi 
*<  of  money  in  the  faid  note  fpecified,  according  to  the  tenor  and 
<'  efFcd  of  the  fa^d  note,  whereby  an  aSion  bath  accrued  to 
<<  the  faid  Richard  to  demand  and  have  of  and  from  the  faid 
*'  Stephen^  the  faid  fum  of  money  in  the  faid  note  mentioned, 
<«  parcel  of  the  faid  fum  of  four  hundred  and  fifty-two  pounds 
<<  ten  (hillings  above  demanded,"  (sTr.  There  were  alfo  the 
common  money  counts  for  the  refidue  of  the  fum  of  452/.  10  j* 
above  demanded. 

Special  demurrer  to  the  firft  count,  the  caufes  of  which  were, 
<<  That  in  and  by  the  faid  iirft  count  of  the  faid  declaration  it 
^<  appears  that  the  faid  fum  of  52/.  10  x.  in  the  faid  notes 
**  mentioned  is  not  yet  due  or  payable,  nor  can  the  fame  be  fued 
**  for  by  the  faid  Richard  Rudder  till  afur  the  firj  day  of  January^ 

N  n  3  «  in 
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i#^<ji.     "  in  the  year  of  §ur  Lord  xjgij  and  alfo  for  tbat  no  ctufe  of 

■  *<  ad)ion  whatfoever  is  in  the  faid  firft  count  of  the  faid  declara* 

RroDEE  cc  tion  ftatcd  or  alleged  againft  the  faid  Sitpbm^"  (sTc.  To  the 
Pkics.  Other  counu  the  defendant  pleaded  nil  tUbii,  on  which  iflue  was 
joined. 

In  Michailmas  term,  in  fupport  of  the  demurrer,  Lawrnee^ 
Serjc.  contended  that  the  law  was  clearly  fettled,  that  an  adios 
of  debt  could  not  be  maintained  on  a  contrad  to  pay  money  by 
infialments  on  different  days,  before  the  laft  day  was  expired, 
whether  the  contraft  were  fimple  or  by  fpecialty.  For  which 
be  cited  the  following  authorities :  Fiiz  N.  B,  304..  (a)  C«. 
Liti.^T.  b.  &  292.  b,  4  Co.  94.  b,  SlatU*%  cafe.  Cro.  Eli% 
807.  Cro.  Car»  241.  Owen^  42.  And  though  in  1  fyHf.  8o. 
Coatis  V.  Hewitty  an  a£lion  of  debt  on  a  bond  conditioned  for  the 
payment  of  money  by  inftalments  was  holden  to  lie  before  the 
laftday,  yet  the  court  in  that  cafe  faid,  **  there  was  a  differeuce 
*^  between  debt  on  fuch  a  deed,  and  an  aciion  on  a  contrad  for 
*^  paying  fever a1  fums  at  feveral  times." 

MarflkiU^  Serjt.  contrh.  The  objedion  made  to  this  declara* 
tion  may  be  divided  into  three  parts  :  ift.  That  no  a£)ion  will 
lie  on  the  note  before  the  laft  day  be  paft.  ad,  Tbat  if  any 
afiion  will  lie  before  that  day  it  mufl  be  aJfump/H  and  not  debt. 
3d,  Suppofmg  debt  will  lie,  the  plaintiff  ought  to  have  declared 
only  for  the  infialments  atBually  due.  With  refpedi  co  the  firft 
objcdion,  it  is  faid  in  Co.  Lift,  292  h.  V  ^^  >  tnan  be  bound 
*^  in  a  bond  or  contrad  to  another,  to  pay  100/.  at  five  feveral 
**  days,  he  fhall  not  have  an  adioD  before  the  lafl  day  be  paft." 
Thi«  is  only  applicable  to  deeds  und?r  feal  and  thofe  fingle 
bends,  for  where  there  is  a  penalty,  the  coitdiiion  is  broken  by 
failure  of  payment  on  either  of  the  days,  and  debt  will  lie  before 
the  lift  day  be  paft.  Buller  N.  P.  168.  "  But  (fays  Lord 
**  Coke)  if  a  man  be  bound  m  a  recognizance  to  pay  100/.  at 
"  live  leveral  days,  prefcntiy  aUer  the  firft  day  of  payment  he 
^^  (hall  hnve  execution  for  that  fum,  and  ihdll  not  tarry  till  the 
«'  laft  day  be  paft,  for  it  is  in  the  nature  of  feveral  judgments." 
*^  So  it  is  of  a  covenant  ot  promtfi\  after  the  firft  default  an 
^'  adion  of  covenant,  or  an  adtion  on  the  cafe  doth  lie,  for  they 
"  are  feveral  in  their  nature.**  In  Coatos  v.  Hewittt  the  obligee 
fued  on  a  bond  payable  by  inftalments  before  the  laft  day  was  paff, 
and  recovered  :  and  this  was  long  fince  the  ftat.  4  &  5  j/nni(b)f 
which   relieves  the   defendant  from  the   penalty  on  bringing 

{a)  4to  cditlgo.  (*)  C.  1^.  /.  ij. 
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the  principal,  interefts,  and  cofts  into  court,  yet  the  defendant 
was  obliged  to  pay  the  whole  debt.  In  Bechviih  v.  Nott^  Cr9. 
Jac.  504.  AJfumpfu  on  a  promife  to  pay  a  debt  by  inftalments 
was  holden  well  to  lie  before  the  laft  day,  and  for  the  whole  debt. 
In  Ajbford  v.  Handy  Andr,  370.  AJfumpJit  was  brought  by  the 
indorfee  for  a  note  of  hand  payable  by  inftalments,  and  the  plain- 
tiff counted  only  for  fuch  fums  as  were  due  :  It  was  objeded, 
I  ft,  That  the  aAion  could  not  be  maintained  till  all  the  days 
were  paft,  the  contraft  being  for  an  intirt  fum^  though  to  be 
paid  at  different  times ;  2dly,  That  the  plaintiff  ought  to  have 
declared  for  the  whole  fum  :  But  the  court  held  that  the  plaintiff 
might  bring  an  adion  to  recover  damages  for  every  default,  and 
that  he  was  not  ebligid  to  declare  for  the  whole  fum. 

With  refpeA  to  the  fecond  objedion,  that  if  any  adion  will 
.  lie,  it  muft  be  ajfumpfit  and  not  debt ;  it  is  indeed  laid  down  in 
Cro.  Eli%.  807.  TayUr  v.  Fofttr^  Cro.  Car.  241.  Milks  r. 
Milles^  that  though  affitmffit  will  lie  before  the  laft  day,  yet  debt 
will  not,  becaufe  the  contra£l  is  entire,  yet  this  reafon  (which 
is  alfo  flated,  Owetiy  42.  Hunf%  cafe)  is  founded  on  the  fuppo* 
tion  that  in  debt  the  plaintiff  muft  recover  the  precife  fum 
demanded,  and  no  more  or  lefs.  But  as  it  is  now  clearly  fettled 
that  in  debt  the.  plantiff  may  recover  the  fum  juftly  due,  though 
it  be  lefs  than  the  fum  demanded,  the  reafon  of  the  diftinfiion 
between  debt  and  ajfumpfit  has  ceafed.  As  to  the  third  ob« 
jedion,  that  fuppofmg  debt  will  lie^  the  plaintiff  ought  only 
to  have  declared  for  the  inftalments  really  due ;  the  declaration 
fets  forth  the  note,  and  ftates  that  the  defendant  became  liable 
to  pay  him  the  fum  fpecified  according  to  tbt  tenor  and  iffi£t  of 
the  faid  notiy  and  concludes  that  the  defendant  has  not  paid  the 
fum  demanded  or  any  part  thereof.  It  appears  therefore  that 
the  plaintiff, declares  for  no  more  than  he  is  by  law  intitled  to 
recover  according  to  the  tenor  and  effeQ  of  the  note.  If  he  be 
intitled  to  the  whole,  it  is  demanded  ;  if  oniy  to  the  inftalments 
due,  no  niore  can  be  recovered.  But  fuppofmg  the  declaration 
tiot  to  be  corre£ily  right,  and  that  it  ought  to  have  ihewn  that 
two  inftalments  were  due,  and  demanded  them ;  yet  as  this  is  a 
mere  defe£i  of  form,  it  cannot  be  taken  advantage  of  but  upon 
fpecial  demurrer.  The  defendant  ought  to  have  fhewn  that  the 
plaintiff  had  demanded  the  whole  debt,  whereas  he  had  only  a 
right  to  demand  the  amount  of  the  two  inftalments  due  at  the 
commencement  of  the  adiion.    Now  though  the  firft  caufe  of 

N  n  4  demurrer 
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1791.  demurrer  is  Tpecial,  yet  it  dates  no  more  than  thif,  *<  that  the 
*'  Aim  of  52/.  105.  is  not  due  yet  or  payable,  nor  can  be  fucd 
**  for  till  after  the  1  ft  of  January  1791."     As  to  the  fecond  caufe 


RODDKR 

PsxcE.    of  demurrer,  it  amounts  to  a  general  demurrer. 


Cur.  vuk  advif. 
On  this  day  the  opinion  of  the  court  was  thus  delivered  by 
Lord  Loughborough. — I  take  ir,  that  at  the  time  when 
Sladis  cafe  was  decided,  an  adiion  of  debt  could  not  be  brought 
on  a  debt  due  by  inftsilments,    till   all   the  days   of  payrr.ent 
were.  paft.     But  this  was  certainly  not  on  the  ground  that  the 
plaintiff  could   not  recover  lefs  than  the  amount  of  the  fum 
demanded  :  for  though  long  before  that  time  the  demand  in  an 
adion  of  debt  muft  have  been  for  a  thing  certain  in  its  na» 
ture  {a\  yet  it  was  by  no  means  ncctflary  that  the  amount  (bould 
be  fet  out  fo  precifcly  that  lefs  could  not  be  recovered,     h 
antient  times  it  was  the  common  a£iion  for  goods  fold  and  de* 
livered,  and  for  work:  and  labour  done,  in  which  cafcs,  though 
the  fum  to  be  recovered  is  to  be  afcertained  by  a  jury,  and  is 
given  in  the  form  of  damages,  flill  the  demand  is  iot  a  thing 
of  a  certain  nature.     The  opinion  indeed,  which  was  erronc* 
oufly  entertained,  that  in  an  a6\ion  of  debt  on  a  fimple  contrad 
the  whole  fum  muft  be  proved,  has  been  fome  time  fince  cor* 
reSed.     The  idea  that  an  adljon  of  debt  could  not  be  brought 
till  all  the  days  of  payment  were  paft,  was  founded  on  a  good 
ground  of  law,  that  for  one  contradt  there  Oiould   be   but  one 
a£tion  ;  and  as  a  contraA  to  pay  a  certain  fum  on  feveral  days 
of  payment  was  confidered  as  one  contrad,  it  followed  that  no 
adion  could  be  brought  till  all  the  days  of  payn^ent  were  clapfed. 
The  conftruftion   perhaps   has  been  too   literal,  for  between  a 
contra6(  to  pay  five  fums  of  20/.  on  five  different  days,  and  a 
contra6l  to  pay  lOO/.  by  five  fums  of  20/.  on  different  days, 
the  diftindtion   is  merely  verbal  and  conlifts  in  form  :   the  fub- 
ftantial  meaning  is  the  fame  in  each.     This  conftruAion  how* 
ever  has  long  prevailed.     The  objtdion  indeed  is  only  to  the 
conftrudior,  not  to  the  rule  of  law  which  is  evidently  a  juft  one  if 
the  contrad  be  really  entire,  9S  to  do  a  feries  of  a£ts  under  a  cer* 
tain  penalty.    The  hiftory  of  the  adion  of  ajfumpjit  given  by  Lord 
Coke  m  the  fecond  refoiution  in  Stadias  cafe  is  incorredt :  the  cafes 
which  he  there  cites  (hew  that  the  manner  in  which  that  adioa 

(j)  In  Walktr  v.  JVuter^  Dcugl.  6.  Lord  Mansfield  fayt,  "  Debt  may  be  hnm^ 
*'  tor »  'urn  capable  of  being  oJtertaiMtJ,  though  aot  afiLerUme4  at  the  tine  of  the»d'wa 
<«  bwught." 

wa 
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was  brought  prior  to  Slade*^  cafe,  was  by  dating,  not  a  general  1791. 
indebitatus  ajfumpjit^  for  it  was  not  brought  merely  on  a  promifc, 
but  a  fpecial  damage  for  a  non  ftafance  by  which  a  fpecial 
aflion  on  the  cafe  arofc  to  the  plainiiflF  {a).  Thus  in  the  P»»ce, 
cafe  of  Norwood  v.  Ready  Plowd.  180.  particularly  referred 
to  in  Slade^s  cafe,  which  was  on  a  contrad  to  deliver  corn 
at  feveral  times  and  at  a  ftated  price,  the  plaintiff  declared 
that  by  the  non- performance  of  that  engagement  at  a  par- 
ticular time  he  had  fuftained  this  fpecial  damage,  namely,  that 
relying  on  the  engagement  of  the  defendant  to  deliver  him 
the  corn  he  had  contraded  with  jf^  and  B.  to  deliver  to  them 
particular  quantities  out  of  the  quantity  of  corn  wlfich  he 
was  to  receive,  and  was  greatly  injured  in  his  credit  by  not 
being  able  to  make  good  that  contradt  with  them.  Slade\ 
cafe  appears  to  me  to  be  the  firft  where  general  damages  for 
the  non-performance  of  a  contrad  were  laid  as  the  caufe  of 
afiion.  But  not  long  after,  the  adion  of  ajfumpjit  was  brought 
following  the  courfe  in  which  the  court  had  fupported  the 
aQion  in  Slade*s  cafe,  and  declaring  generally  without  dating 
any  fpecial  damage.  The  plaintiff  was  permitted  to  recover 
in  affitmpjttj  yet  he  was  obliged  to  demand  the  whole  damages 
for  the  whole  contract :  and  it  feems  to  have  been  clearly 
understood  by  Lord  Ccie  when  he  was  reporting  Slade^s  cafe, 
that  this  was  the  law  with  refpe£t  to  the  a&ion  of  offumpfit^ 
for  be  dates  in  the  fourth  refolution  in  that  cafe  that  a  recovery 
in  a£umpfit  would  be  a  bar  to  an  adion  of  debt  on  the  fame 

(a)  Accordingly  ia  thecajiB  lo  Htn,  7.  9.  as  cited  by  Fitx-Jamn^  Dj^r^  22.^.  the 
lAion  was  brought  for  the  fpecixl  damage  on  account  of  the  non-performance  of  the 
cootrad  to  deliver  corn  to  theplaintiffy  by  which  he  wat  obliged  to  buy  other  com  at 
a  higher  price.  So  Tatam^i  cafe»  ^^  H>.m.  %.  24  ^  25.  was  on  a  collateral  undertaking 
to  pay  the  debt  of  another,  if  the  pla^niiflf  in  ihe  original  a^ion  would  difcharge  him 
from  execution  j  it  was  there  holden  that  debt  would  not  lie,  for  the  defendant  had  not 
fuUpro  qu9y  but  cafe  or  covenant  if  there  had  been  a  fpecialty.  In  20  Utn,  7,  8.  the 
a^on  was  cafe  on  a  coriverfion  by  the  vendee  againft  the  vendor,  who  had  not  delivered 
a  quantity  of  malt,  and  three  jufticei  held  againft  the  opinion  of  FrawUh,  that  cafe 
would  not  lie,  but  that  it  fhould  have  b:en  debt.  The  cafe  21  Heti*  6*  55.  was  trei^ 
pafs  on  the  cade  for  not  delivering  two  pipes  of  wine  fold  by  the  defendant  to  the  pbin^ 
tiff;  there  a  difcourfe  was  holden  in  what  cafes  trefpaff  on  the  cafe  would  lie,  but  no 
dtcifion  toolc  place,  the  parties  having  compromifed  their  fuit.  Thus  too  tiEJ  4.  13. 
was  an  adion  on  the  ca(c  againil  a  bailee  for  ufing  and  fpoilmg  goods  ;  and  b  the  fime 
page  there  is  a  fimilar  adion  for  fo  negligently  keeping  a  horie,  kept  for  a  certaia 
reward,  that  it  died.  So  likgwiie  13  Bin*  7.  16.  wai  aa  »^Uoo  00  the  cafe  for  ftoppiag 
^  water-courib. 
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1791.  contrail ;  the  neceflary  rerult  of  which  is,  that  ia  an  a^ion  of 
ajfumpjit  brought  after  the  firft  default  the  plaintiff  was  obliged 
to  go  for  damages  for  non-performance  of  the  whole  contrafi, 

P«ic«,  Accordingly  in  Beckwitb  v.  Nott^  Cro.  Jac.  504^  the  aflioa 
was  brought  on  a  promife  to  pay  four  pounds  by  five  fliil« 
lings  a  month,  and  after  a  default  of  four  months  the  whok 
four  pounds  were  given  to  the  plaintiff  in  damages.  In  reading 
the  report  of  that  cafe,  the  fingularity  of  permitting  the  plain- 
tiff to  recover  the  whole  fum,  when  only  four  months  were  ia 
arrear,  is  veryflriking;  but  the  court  held  that  the  jury  had  a 
right  to  give,  if  they  thought  fit,  the  whole  damages  for  the 
non-p;  rformance  of  the  contract :  and  the  reporter  adds  as  a 
note  of  his  own,  **  that  where  a  man  brings  fuch  an  adion  for 
*'  breach  of  an  ajfumpfu  upon  t\itfir/i  day^  it  is  beft  to  count  of 
*'  damagis  for  tbt  entirt  debty  for  he  canrut  bavi  a  mw  c^Hm.** 
So  in  a  cafe  in  9  Car.  i.  Ptck  v.  jtmbkr^  in  the  margin  of 
J^y^f  ^13*  BitkeUy  held,  that  if  an  adion  of  ajjumpjk  be 
brought  on  the  firft  default,  the  plaintiff  (hould  recover  damages 
for  the  whole  time,  and  (hould  never  have  another  afiion  for 
another  default ;  for  the  contrail  was  determined,  it  traHJk  m 
nm  judicatam  by  the  firft  adion.  This  feems  to  have  been 
undei  flood  to  be  the  law  till  the  cafe  of  Cooh  v.  morv)oU% 
%  Saund.  164.  where  the  court  determined,  that  in  affumffHta 
perform  an  award,  whereby  the  defendant  was  awarded  to  py 
the  plaintiff  feveral  fums  of  money  at  feveral  times,  the  a^oa 
might  be  brought  for  fuch  fum  only  as  was  due  at  the  time 
when  the  a£)ion  was  brought,  and  that  the  plaintiff  (houU 
recover  damages  accordingly,  and  have  a  new  adion  as  the  other 
fums  became  due,  Uiles  quotits.  Antecedent  to  that  time,  the 
diiljndion  between  an  aflion  of  ajfumpfit  and  an  afiion  of  debt 
with  regard  to  money  payable  by  inftalments,  refled  on  thist 
that  the  adion  of  debt  would  not  lie  at  all,  till  after  the  expira- 
tion of  all  the  times  of  payment,  but  the  aAion  of  ajfkmfjk 
might  be  brought  on  the  firft  default ;  but  then  that  one  adioo 
cxhaufted  the  whole  contraA,  and  the  plaintiff  was  to  recotef 
damages  for  the  whole,  as  he  could  not  have  a  frefli  adtoo. 
It  feems  from  the  fifth  refolution  in  Sladi*%  cafe,  that  the  aflion 
of  ajfumpfit  was  confldered  as  being  more  advantageous  tbaa 
the  afiion  of  debt,  becaufe  it  might  be  brought  after  the  firft 
default,  and  there  is  fomething  in  Lord  CqU^^  reafoning  in  that 

9  part 
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part  of  the  cafe  which  would  lead  one  to  fuppofe  what  be  cer-     1791* 

tainly  could  not  mcany  that  he  thought  the  adion  might  be  "T "* 

repeated.  The  two  authorities  which  he  there  cites,  viz.  Dygr^  v. 
113.  Pici  V.  Redmafiy  and  Bro.  Abr.  tit.  Aeiim  m  thi  Cafi^  '*«ici. 
pL  108.  by  no  means  confirm  the  pofition  that  ajfumpjit  would 
lie  after  the  firft  default  of  payment,  for  that  default :  the  note  in 
Brokt  iS|  '*  that  in  Trinity  term  in  the  fifth  of  Queen  Mary  it  was 
**  agreed  in  the  Common  Pleas,  that  if  a  man  undertake  to  pay 
**  20  /.  annually  for  the  marriage  of  his  daughter,  for  four  years, 
**  and  fail  in  the  payment  of  two  years,  the  plaintifF  might  have 
**  an  aftion  of  ajfumpjii  for  the  non-payment  of  the  annuity 
••  for  two  years,  although  the  other  two  years  were  not  come." 
But  this  note  is  evidently  an  interpolation  ;  for  it  appears  from 
Dyir^  163.  L  that  Br  oh  died  upon  the  circuit  in  the  vacation 
between  Eqftir  and  Trinity  terms  in  the  4th  and  5th  of  Philip 
(5*  Mary :  and  befides  this,  the  determination  was  direSly  the 
contrary ;  for  the  cafe  to  which  the  note  refers  was  Jofcelin  v, 
Siekoriy  reported  3  Lion^pL  11.  Moore^  13.  Bindtoe^n  Kiilway^ 
109.  and  was  this,  *'  Ajfumpjit  was  brought  on  an  agreement  by 
*^  the  defendant  to  pay  to  the  plaintiff  400  marks  in  feven  years 
^  by  annual  portions,  in  conRderation  of  the  marriage  of  the 
*<  plaintiff's  fon  with  the  ^fendant's  daughter,  and  after  verdid 
*^  the  judga>ent  wz^  arretted,  becaufe  the  whole  feven  years  were 
«*  not  expired,  one  of  them  being  to  come  when  the  a£lion  was 
«<  brought."  The  other  cafe  cited  by  Lord  Cokt  of  Pick  v. 
Kidman,  Dyer^  113.  was  of  an  agreement  by  the  defendant  to 
deliver  to  the  plaintiff  twenty  quarters  of  barley  every  year 
during  their  lives,  for  which  the  plaintiff  was  to  pay  four 
(hillings  for  each  quarter,  and  the  breach  of  the  agreement  was, 
that  the  defendant  had  failed  in  the  delivering  of  eleven  quar- 
ters for  three  years,  by  which  the  plaintiff  (the  fpecial  damage 
being  fimilar  to  that  ftated  in  the  cafe  which  I  mentioned  from 
Plowdin)  was  injured  in  his  credit,  and  the  profit  he  would 
otherwife  have  made,  to  the  value  of  30/. :  but  it  would  have 
been  a  very  Hngular  thing  if  the  rule  of  conftrudion  which  was 
laid  down  in  a£lions  of  debt,  had  been  applied  to  fuch  a  con- 
trafi  as  this,  the  proof  of  which,  in  all  the  terms  of  it^  was 
not  complete  as  long  as  both  the  parties  were  alive.  The 
;ury  gave  damages  for  three  years,  and  the  queftion  was,  Whe« 
tber  thefe  damages  were  for  the  whole  contrad  or  not  I  Dygr 
ftstes  that  three  judges  were  of  opinion  that  this  recovery  was 
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1791.  ^  difcharge  of  the  whole  contrad,  but  that  the  other  three  beU 
(which  feems  much  more  reafonable)  that  it  was  not:  boweter, 
as  the  court  was  divided,  no  determination  was  giiren,  and  the 

Paicx.     cafe  ends  with  iike  quart.     In  the  older  cafes,  it  is  admitted, 
that  an  aSfion  of  debt  could  not  be  brought  for  the  paTineot  of 
money  due  by  inftalments  till  all  the  days  were  paft :  the  mean- 
ing of  this  was,  that  no  aMi$n  would  lie.     The  incoorenience  of 
this  rule  put  the  judges  upon  a  method  of  getting  rid  of  the 
fuppofed  difficulty,  by  having  recourfe  to  the  a£lioa  of  affwm^ 
Jit^  which,  where  the  ajfumpjk  proceeds  in  demand  of  money, 
is  in  truth  and  fubftance,  and  (o  taken  to  be  in  ibme  of  the 
cafes,  a  more  fpecial  adion  of  debt ;  for  where  the  demand  is 
for  the  payment  of  a  fum  of  money,  it  is  a  technical  fiAion  to 
call   the  fum  recovered  damages:  it  is  the  fpecific  debt,  and 
the  jury  give  the  fpecific  thing  demanded.     In  OweMy  4.2.  («)  the 
inconvenience  of  the  rule  which  the  Chief  Juftice  Anderfin  was 
about  to  proceed  upon,  though  the  determination  was  contrary 
to  his  opinion,  is  fo  very  obvious,  that  I  mention  it  as  a  ftriking 
inflan'ce  of  the  mifcbief  which  would  have  arifen,  if  a  method 
bad  not  been   found   out  to   remedy  it.      It  was   an   afiioo 
on  the  cafe  on  an  agreement  in  confideration  that  the  plaintiff  ' 
would  permit  the  defendant  to  occupy  certain  lands  for  £ve 
years,  to  pay  20/.  a-year  by  equal  half-yearly  payments  of  io/» 
after  a  year  and  a  half  were  expired  the  a£lion  was  brought  for 
the  rent  then  in  arrear,  and  Anderjon  was  of  opinion  that  the 
plaintiff  could  recover  no  rent  till  the  five  years  were  elapfed, 
but  the  other  judges  were  of  a  different  opinion.     In  the  cafes 
in  Cro.  Eliz.  807.  Cro.  Jac,  564.  and  Cro.  Car.  241*  affmm^ 
was  brought  for  money  due  by  inftalments,  and  fo  attentive 
were  the  court  to  the  rule  at  that  time,  that  the  plaintiff  in  the 
two  latter  cafes  recovered  in  damages  the  whole  fum,  including 
a  payment  not  due,  and  the  court  fupported  the  recovery,  and 
gave  judgment  for  him,  faying  in  one  of  the  cafes  (^),  (where  the 
fum  to  be  paid  was  20/.  vi%,  lol.  in  one  year,  and    loL  in 
another,  and  the  whole  20  /.  given  as  damages  for  the  noo*pay« 
ment  cf  the  firft  10/.)  that  they  would  intend  that  the  damages 
of  20/.  were  given  only  for  the  fit  ft   10/.     There  is  fo  little 
reafon  in  this  that  there  is  fome  difficulty   to  follow  it;  but  the 
foundation  of  the  opinion  fails,  when  it  is  admitted  that  the 
fum    really   due   may  be  recovered    notwithftanding   more  is 
demanded  than  can  be  made  good  in  evidence.     I  cannot  indeed 

(tf)  IJuttft  cafe.  {k)  mUi  T.  mUt^  Oo.  Cer.  141. 

dcviib 


iff  tHE  TttiRTY-FnisT  Vear  of  GEORGE  III.  555 

devife  a  fubftant'ul  reafon  why  a  promife  to  pay  money  not  per-      17914 
formed,  does  not  become  a  debt,  and  why  It  (hould  not  be  reco-  — 
Verable,  eo  nornine^  as  a  debt.    But  the  authorities  are  too  ftrong    R"^^** 
to  be  refifted.     Though  the  law  has  been  altered  with  refped  to      Prici^ 
adions  of  ajfumpfit^  no  alteration  has  taken  place  as  to  adions  of 
debt.     The  note  in  quettion  is  for  the  payment  of  a  fum  certain 
at  different  times,  mull  be  <^onfidered  as  a  debt  for  the  amount 
of  that  fum,  and  being  foconfideredy  no  aSion  of  debt  can  be 
maintained  upon  it  till  all  the  days  of  payment  be  paft. 

Judgment  for  the  defendant  [a). 
Afterwards  the  plaintiff*  had  leave  to  amend. 

(tf)  [S«e  Bipop  V.  Ycung,   ii.  J?.  &  P.  I  the  maker  of  apromiflbry  note  exprcflcd  to 
7S«  thatir^^  wiU  lie  by  the  payee  againft  |  be  for  value  recdvcd*] 


Taylor  v.  Cole  and  Another  in  lErroi*.  Fnday^ 

(In  the  Exchequer  Chamber.     Sec  3  Term  Rep.  S.  R.  292-)  '  *"  * 

IN  this  adion  of  trefpafs,  the  firft  count  of  the  declaration  intrefpafs 

ftated  that  the  defendants  with  force  and  arms  broki  and  ^orbnakiog 
^Und  a  certain  houfc  of  the  plaintifF  called  the  King's  Theatre  ?hepUi"*'°* 
or  Opera  Houfe,  aniixpelUd^  put  cu%  and  amoved  him  from  the  ^ff*»  houfc' 
occupation,  pofleifion,  and  enjoyment  of  the  fame,  and  kept  and  ALfromhf 
continued  him  fo  expelled,  ^c.  by  means  of  which  the  plaintifF  »j"''*fi«- 
was  prevented  from  performing  operas,  £3^^.  and  was  deprived  of  br^L^and 
thcferviceof  the  feveral  performers,  Uc.  with  other  circumftances  «"^«"«s  wiU 
of  fpecial  damage.     The  fecond  count  was,  that  the  defendants  whole  «ledar 
with  force  and  arms /Ar^////^,^tf/0tt/,tf77^tf/970t;^i/ the  plaintiff*  from  ''^'°">  ^' 
Che  pofleffion  and  occupation  of  a  certain  other  houfe  of  the  faid  fionis'to  be 
plaintiff"  called  the  King's  Theatre  or  Opera  Houfe,  tfc.  ftating  ^Trct^** 
fpecial  damage,  but  not  fo  particularly  as  in  the  firff  count.     The  of  aggrava- 
defendant  pleaded,     iff,  The  general  iflue  not  guilty,     ad,  A  t^m^''''^ 
juftificatioD  of  the  treating  and  entering  in  the  firft  count,  as  ^^^  defend- 
fh^r'iff  of  Afiddle/ex  under  a/./i.  at  the  fuit  of  one  JofephHay^  J^fl-er'lf' 
ling'     3d,  A  juffiiication  of  the  expuljion  in  the  fecond  count  ""'»•  »/»'ef« 
under  a/,  fa.  at   the  fuit  of  R.  B.  Sheridan  Efqj    that  the  infiftJJSnic 
plaintiff"  at  the  time  of  the  execution  of  the  writ,  was  poflcflcd  of  *'  *  ^"k'*«n- 
a  certian  intereft  m  the  refidue  of  a  certain  term  of  years  then  to  hygnfiu 
come  and  unexpired  in  the  faid  houfe,  W^. ;  that  by  virtue  of  the'  ^"'^'"''"^ 
faid  writ  the  defendant  feized  the  faid  intereft  of  the  pi aI miff 
in  the  term,  and  fold  and  affignrd  it  to  7*.  Harris^   who  afc::r* 
wards  entered  into  the  faid  houfe,  the  door  of  the  faid  houfe 
being  then  open,  and  peaceably  and  quietly  expelled  the  plaintifF. 
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1791.  Iflue  was  joined  on  the  plea  of  not  guilty,  and  there  was  a 
dennurrer  to  each  of  the  j unifications. 
The  entry  of  the  verdid  on  the  ifliie  was,  that  the  («)  defendant 
^  CoLK  was  <<  guilty  of  the  premifes  in  the  firft  count  of  the  faid  decla^ 
*^  '^^'  cc  j-ation  laid  to  his  charge,  except  the  coming  with  force  and 
*'  arms  therein  mentioned,  in  manner  and  form  as  the  within 
<<  named  plainti£F  within  complains  againft  him,  and  the  jurofs 
^'  aforefaid  aflefs  the  damages  of  the  faid  plaintiff  by  him  fuf- 
<<  tained  on  occafion  thereof,  in  cafe  judgment  (hould  be  therein 
^*  given  for  the  faid  plaintiff,  befides  his  coils  and  charges  by 
^<  him  laid  out  about  his  fuitin  this  behalf,  to  500  il  and  for  bis 
^*  faid  cofts  and  charges  to  forty  (hillings  :  and  as  to  the  coming 
^<  with  force  and  arms  in  the  firft  count  of  the  faid  declaration 
^'  mentioned,  and  as  to  the  premifes  in  thelafl  count  of  the  (aid 
**  declaration  mentioned,  the  jurors  aforefaid,  upon  their  oaths 
*<  aforefaid,  fay  that  the  faid  defendant  is  not  guilty  thereof, 
**  in  manner  and  form  as  he  hath  in  pleading  alleged/*  Tbe 
judgment  was,  '*  that  it  appears  to  the  faid  court,  that  tbe  faid 
^^  plea  of  the  faid  defendant  by  him  fecondly  above  pleaded,  as 
^^  to  the  bnaiing  and  entering  the  faid  houfe  of  the  faid  plaintiiF 
^^  in  the  faid  firlt  count  of  the  faid  declaration  mentioned,  and 
<*  the  matters  therein  contained  arefuffidint  in  la%»  for  tbe  faid 
^^  defendant  to  bar  the  faid  plaintiff  from  having  and  maintain* 
^<  ing  his  aforefaid  adion  thereof  againft  him  the  faid  defendant 
^*  in  manner  and  form  as  the  faid  defendant  hath  above  in 
*«  pleading  alleged.  Tberefore  itisc^nfidereithattbe /Mplmnnff 
**  take  nothing  by  his  faid  billy  but  that  he  and  his  pledges  of  fn* 
•*  fecuting^  to  wit^  John  Doe  and  Richard  Roe  be  in  nuny^  and 
••  that  the  faid  defendant  go  thereof  without  day^  &c.  And  it 
**  is  further  confidered  by  the  court  of  our  faid  lord  the  king  now 
*^  here,  that  the  faid  defendant  recover  againft  the  faid  plaintiff 
"  78/-  \os.  for  bis  cofts  and  charges,*'  i^e. 

The  alignment  of  errors  was,  *^  that  judgment  is  given  for 
**  the  faid  defendant  againft  the  faid  plaintiff  on  the  firft  countof 
**  the  faid  declaration  generally,  whereas  by  the  law  of  the  land 
<<  judgment  ought  to  have  been  given  for  the  faid  plaintiff,  to 
<'  recover  againft  the  faid  defendant  the  damages,  cofts,  and 
*^  charges  affeffed  by  the  jury  on  that  count,  together  with  bis 
««  cofts  and  charges  of  increafe,  inafmuch  as  the  plea  of  tbe 
«*  faid  defendants  by  them  feverally  pleaded  in  bar  to  pari 
^^  of  that  county  and   the   matters   therein   contained   are  not 

{a)  There  was  a  fuggeOlon  of  the  death  of  one  of  tlie  defendtntt. 
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^*  fufficient  in  law  to  bar  the  Taid  plaintiff  from  having  and      1791* 

*<  maintaining  his  faid  adiionagainft  the  laid  defendant.    There- 

<«  fore  in  this  there  is  manifeft  error.     There  is  error  alfo  in 

*<  ihis»  that  judgonent  is  given  for  the  faid  defendant  againft  the     .^^ 

^*  faid  plaintiiF  on  the  iirft  count  of  the  faid  declaration  generall)rt 

^^  whereas  by  the  law  of  the  land  judgment  ought  to  have  been 

*<  given  for  the  faid  plaintiff,  to  recover  againft  the  faid  defend* 

^<  ant,  the  damages  and  charges  afiefled  by  the  jury  on  thaC 

«  account,  together  with  his  cofts  and  charges  of  increafe, 

**  inafmuch  as  the  fuhfeqyant  expelling^  putting  outy  and  amoving 

•*  thi  faid  plaintiff  from  thi  occupation  ^  poffeffion^  and  enjoyment  of 

"  the  faid  boufe  in  the  firfi  count  of  the  faid  declaration  mentioned^ 

*'  and  keeping  and  continuing  the  faid  plaintiff  fo  expelled^  put  out^. 

**  and  amoved  from  the  faid  pojfejjion^  occupation ^  and  enjoyment 

**  thereof^  whereof  the  faid  defendant  is  found  guilty^  and  which 

•*  is  not  attempted  to  be  juftifiedy  after  the  entering  into  the  faid 

^  boufe  under  colour  of  the  faid  writ  of  fieri  facias  ^  by  the  law  of 

••  the  land  make  the  faid  entry  tortious ^  and  the  faid  defendant  a 

••  irefpaffer  from  his  faid  entry  into  the  faid  houfe^  being  one  con" 

f^  tinuedaH  oftrefpafs ;  in  this  therefore  there  is  manifeft  error, 

•*  There  is  alfo  error  in  this  ihzt  judgment  is  given  generally  that 

••  the  faid  plaintiff  take  nothing  by  his  faid  billy  whereas  judgment 

*'  ought  at  leqfi  to  have  been  given  that  he  Jhould  recover  his  damages 

••  by  reafon  of  the  expelling^  putting  outy  and  amoving  the  faid 

••  plaintiff  from  the  occupationy  poffejfiony  and  enjoyment  of  the  faid 

•*  boufe  in  the  firfl  count  of  the  faid  declaration  mentioned,  and 

••  keeping  and  continuing  the  faid  plaintiff  fo  expelledy  put  outy  and 

•*  amoved  from  the  poffejfiony  occupationy  and  enjoyment  thereof y  and 

•*  the   confequential  damages  thereony   the  faid  defendant  having 

**  been  found  guilty  thereof y  and  the  fame  not  being  jujiifiedy  and  a 

••  new  writ  of  venire  ought  to  have  been  awarded  to  affefs  fuch 

*•  damages  \  therefore  in  this  there  is  manifeft, error,"  ^c. 

This  was  twice  argued  in  the  Exchequer  Chamber;  on  the 
firft  argument,  by  Wood  for  the  plaintiff  in  error,  and  Gibbs  for 
the  defendant ;  on  the  fecond,  by  Lawes  for  the  plaintiff,  and 
Chambre  for  the  defendant.  The  following  was  the  fubftance 
of  the  arguments  on  the  part  of  the  plaintiff. 

As  the  expulfion  in  the  firft  count  is  not  covered  by  the  firft 
juftification  but  denied  only  by  the  plea  of  not  guilty,  and  as  the 
jury  have  found  the  defendant  guilty  of  the  trefpaffes  charged  in 
that  count,  the  plaintiff  muft  be  intitled  either  to  the  whole 
damages  given  on  the  firft  count,  or  at  leaft  to  a  venire  de  novj 

10 
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X79I.     to  fever  and  aflefs  them.    Though  the  entrf  of  the  flieriflT  wai 

•— lawful,  yet  he  had  no  right  to  expel  and  keep  the  plaintiff  out  of 

^l,^       pofleffion  of  his  houfe :  having  done  this  be  was  guilty  of  a  w^ 

Cole      pafs,  and  that  trefpafs  commenced  from  his  entry^  it  being  dctr 

law  that  a  perfon  abuflng  a  legal  authority  becomes  a  trefpaficr 

ab  initio.     8  Co.  146.  a.  Six  CarptHtefs*  cafe.     In  Riid  v.  Ar- 

ri/on^  %  Black.  i2i8«  it  was  holden  that  an  officer,  who  cootinned 

an  unreafonable  time  in  pofleflion  had  fo  abufed  his  authority  at 

to  become  a  trefpafler  ai initio.     It  is  plainly  to  be  collede^that 

the  entry  and  expulfion  as  fitted  in  the  firft  count,  were  done  at . 

one  and  the  fame  time ;  the  court  therefore  will  prefume  that 

they  were  one  continued  ad«  though  the  words  *^  then  and  there** 

be  omitted.    Cro.  Jac  41.     But  if  the  expulfion  (hould  beconfi- 

dered  as  a  diftind  and  fubftantive  trefpafs,  then  the  plaintiff  ought 

to  have  a  vgnirt  di  novo^  to  fever  and  affefs  the  damages.    It  has 

been  faid^  that  as  p^rt  of  the  trefpafs  was  juftified,  the  other  part, 

viz.  the  expulfion,  was  mere  matter  of  aggravation  ;  and  that  if 

the  plaintiff  had  defigned  to  infift  upon  that  as  a  diflind  injury, 

be  ought  to  have  pointed  out  his  defign  by  a  new  affigoment 

But  a  new  affignment  would  have  been  unneceflary  and  improper 

in  this  cafe.     1  he  objed  of  a  new  affignment  is  to  explain  that 

more  fully  which  was  before  apparently  anfwered.     Here  the 

juftification  is  totally  filent  as  to  the  expulfion  which  is  denied 

only  by  the  general  iffue.     A  new  affignment  therefore  of  the 

expulfion  could  not  be  applied  to  any  thing  difclofed  in  the  plea 

of  jullification,  but  merely  to  the  plea  of  not  guilty,  and  therefore 

could  only  be  a  repetition  of  the  charge.     Where  the  plea  covers 

the  whole  trefpafs  but  miftalces  it,  there  the  plaintiff  muft  new 

affign  to  expUin  ;  but  not  where  a  part  is  juftified  and  pait 

denied.     Where  indeed  the  whole  trefpafs  is  juftified  and  the 

judification  may  be  avoided  by  a  new  circumftance,  the  plaintif 

may  introduce  that  circumftance  in  his  replication ;  as  in  trefpaft 

for  taking  cattle  and  detaining  them,  if  the  defendant  pleads  a 

diflrefs,  the  plaintiff  m^y  reply  an  abufe  of  the  diftrefs  :  this  avoids 

the  plea,  but  would  be  very  improperly  called  a  new  affignmeat. 

A  new  affignment  is  as  a  new  declaration,  but  that  is  only  nc> 

cefiary  where  the  firft  declaration  is  denied.     This  has  bccfl 

compared  to  an  a£lion  of  trefpafs  and  convcrfion,  in  which,  if 

the  (refpa(s  be  jui^ificd,  there  is  no  neceffity  to  anfwer  the  cod* 

verfion  :  !)Ut  the  reafon  is,  that  the  converfion  is  not  a  trefpafi, 

;ind  woi/id  i<oi  or  itfelf  be  a  ground  of  an  a£lion  of  trefpafi.    A 

c;unt  in  trefpafs  is  divifible  -,  the  whole  need  not  be  proved  >  ts 

if 


IN  THE  Thirty-first  Year  of  GEORGE  III.  *  5S9 

if  it  be  for  an  aflault  and  taking  the  plaintiff's  goods,  there,  ^79^* 
though  the  aflault  be  not  proved,  yet  the  plaintiff  may  recover  on  ^^^^^^^ 
the  ajportaviu  So  in  trefpafs  quare  dauf  m  fregit  and  imprifon-  -n. 
ment  of  the  perfon  ;  fo  in  afTault  and  imprifunment.  The  true  ia£uor« 
criterion  by  which  mere  matter  of  aggravation  is  diftinguiflied 
is  this,  that  if  the  preceding  charge  be  taken  away,  the  aggra- 
vating circumftances  will  not,  by  themfelves,  be  fufficienl  to 
Ajpport  an  a<nion  of  trefpafs.  Now  here  the  contrary  is  evi- 
dently the  cafe:  expulfion  is  a  trefpafs  of  itfelf,  and  might  be 
alone  the  fubjeS  of  an  aftion  of  trefpafs.  ll  is,  in  its  nature,  a 
diflinft  aft  from  the  entry.  There  may  be  an  entry  without  an 
expulfion,  though  there  cannot  be  an  expulfion  without  an  entry. 
•  The  plainlifF  might  in  the  firft  count  have  entered  a  nelle  profequi 
as  to  the  entry,  and  proctedcd  on  the  expulfion  alone,  'I'he  fe- 
cond  count  indeed  flates  the  expulfion  without  the  entry.  If  the 
fubfcquent  a£ls  accompanying  a  trc?p/4fs  were  merely  matters  of 
aggravation,  they  would  nat  have  besn  dated  in  the  writ ;  but  the 
writ  comprehends  many  diHin^l  ciufes  of  a£lion  according  to  the 
antient  forms.  Regi/ir»  Brev.  92.  Neither  would  the  entries  and 
precedents  in  pleaoing  juilify  all  the  circum fiances  of  trefpafs,  ai 
in  the  common  cafe  of  libtrum  tenementum  pleaded  as  well  to  an 
expulfion  as  to  a  breaking  and  entering:  nor  W5uld  judgment 
ever  be  arrefled  on  account  of  addiiional  matter  of  trefpafs  being 
improperly  charged,  as  in  5  Co*  34.  b,  P lay Ur*sc life ^  (S.  P. 
Stra.  637.)  where  in  tiefpafs  for  bre.«king  the  plaintiff's  clofc 
^nd  taking  his  fi(h,  the  defendant  pleaded  not  guilty,  and  was 
found  guilty  and  damages  given  generally,  judgment  was  ar- 
refled  becaufe  it  was  not  ftdted  of  what  kind  the  fi{h  were,  and 
how  many  were  taken  ;  in  which  cafe  the  court  alfo  faid,  that  as 
the  jury  had  found  the  defendant  guilty  generally,  that,  without 
queflion,  extended  to  the  uhole  declaration,  and  they  cotild  not 
intend  that  the  jurors  found  him  guilty  only  for  breaking  the 
clofe,  for  which  the  declaration  was  good  ;  but  if  the  plaintiff's 
counfcl  had  done  wifely,  they  would  have  cau/ad  the  damages  ta 
ti  fevered.  Neither  would  the  doiirine  of  difcontinuance  have 
ever  prevailed,  where  the  plaintiff  in  a  fubfcquent  part  of  the 
pleadings  abandons  the  circumflances  attending  the  fitft  a£l  of 
trefpafs ;  nor  would  a  plea  be  bad  on  account  of  its  not  anfwe'r- 
ing  the  whole  declaration,  if  the  charge,  not  purfued  in  the  one 
cafe,  and  not  anfwered  in  the  other,  could  be  deemed  mere 
matter  of  aggravationt  In  Cro.  EHz*  268*  a  juftification  to  » 
Vot.  L  O  0  charge 
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1791*     charge  of  aflault,  battery,  and  wounding,  was  bolden  Co  be  hii 

Taylor    ^®^*"^®  '^  O'^'x  covcfcd  the  aflault  aud  battery,  and  not  the 

V.         wounding.     So  in   trefpafs  for  breaking  the  plaintiff's  cMc 

iaEoor.     ^"^  deftroying  his   hop-poles,   the  defendant   pleaded  Stintm 

tenementum^  and  that  he  toolc  the  hop-poles  dzmzge  fiafatii^  which 

was  decided  to  be  bad,  becaufe  the  dtftruiiion  of  the  hop-poles 

was  not  anfwered.     The  judgment  therefore  of  the  King's  Qench 

is  erroneous,  on  one  of  thefe  two  grouniis,  either  that  the  plaintiff 

was  intitled  to  the  whole  damages,  or  to  a  vtnin  di  »9m  to  fcTCi 

them. 

On  the  part  of  the  defendant  in  error,  the  material  argufncnt| 
were  thefc  :    The  e^^pulfion  was  merely  a  matter  of  aggravation 
and  the  confequence  of  the  entry.     The  juftification  goes  to  the 
whole  charge  except  the  matter  of  aggravation ;  and  if  the  plaintiff 
had  defigned  to  rely  on  that  which  is  dated  as  a  mere  aggravation^ 
he  ought  to  have  given  the  defendant  notice  of  it  by  a  replication 
or  a  new  affignment.     1  Fentr.   211.217.     Sir  if.  B^vf^  cafe, 
2  If^ilf.  31 3.  Gates  V.  Bailey^  3  Witf  20.  Dy^  v.  LeatberdgU^  an^ 
Fijherwood  v.  Cannon^  cited  3  Term  Rep.  B.  R,  ity.  by  BuUer^l. 
in  this  cafe.     There  cannot  be  an  cxpulfion  without  an  entry. 
But  an  expulflon  is  not  ex  vi  termini^  a  trefpafs ;  there  are  many 
inflances  where  an  expulfion  alone  is  not  a  trtfpafs.     It  is  like  a 
converfion  to  which  no  anfwer  need  be  given  iii  the  plea,  and  is 
not  fo  conneded  with  ihe  entry,  that  they  cannot  be  feparated. 
The  common  words  **  then  and  there^*  are  omitted.    An  exclufioa 
is  an  expulfion,  but  may  or  may  not  be  a  trefpafs,  according  xx^ 
circumftances.     No  cafe  has  been  cited  to  (hew  that  trefpafs 
could  be  brought  for  an  expulfion  alone.     It  is  admitted  that  the 
entry  and  expulfion  are  divifible  adU.    Under  this  count  evidence 
might  have  been  given  of  an  expulfion  ^t  a  different  day :  the 
finding  therefore  of  the  jury   does  not  necrlTarily  imply  that 
the  defendant  was  a  trefpafler  ab  initio*     The  court  cannot  far, 
that  it   appears  on  the  record,  that  he  was  fuch  a  trefpafler. 
No  inftance  can  be  produced,  where  it  was  inferred  from  any 
thing  dated  in  the  declaration   that  the  defendant  was  a  tref* 
paflcr  ab  initio.     In  Cro.  Jac.   147.  it  was  alleged    in  the  re? 
plication.     So  in  the  Year  Book,  ii  Hen.  4.  75.  b.  where  in  an 
aflion  of  trefpafs  for  breaking  and  entering  the  plaintiff's  clob 
and  houfc,  the  defendant  pleaded  that  he  had  leafed  the  pre* 
piifes  to  the  plaintiff  for  a  term  of  years,  and  being  inforaed 
that  wafte  bad  been  committcd|  entered  to  fee  if  it  wcie  ft^ 
•~'  ■      ■  ■     ■   ■      Wjl 
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and  the  plaintiff  replied  that  the  defendant  (laid  a  day  and  a     1791- 

nieht  in  the  houfe  againft  ihe  will  of  the  plaintiff.     As  therefore 

it  does  not  appear  on  the  record  that  the  expuffion  was  not 

a  matter  of  aggravation,  and  as  the  plaintiff  has  not  ftaCed  any    ,  Coic 

thing  by  way  of  repiication  to  (hew  that  the  defendant  was  a    *°   "*'* 

Crefpaffer  ab  initio^  the  court  below  were  well  warranted  in  the 

judgment  which  they  have  given. 

Oq  this  diy  the  judgment  of  the  court  was  thus  given  by 
Lord  Loughborough. — The  plaintiff  in  this  cafe  declares 
in  the  Aril  count,  that  the  defendants  broke  and  entered  his 
houfe  and  expelled  him  from  the  poffeffion  of  it,  whereby  a 
fpecial  damage  accrued  to  him  ;  in  the  fecond  count,  that  they 
expelled,  put  out,  and  amoved  him  from  his  houfe,  whereby  he 
alfo  fuflained  fpecial  damage.  7  he  defendants  after  pleading 
not  guilty,  juftify  the  breaking  and  entering  in  the  iirft  count 
under  a  writ  oi  fieri  facias  dire£ted  to  them  as  (beriff  of  Middle^ 
fexy  to  levy  for  the  debt  of  Jojeph  Hayling  j  they  juftify  the 
cxpulfion  in  the  fecond  count  under  another  fieri  facias  by 
which  they  fold  the  plaintiff's  term  in  the  houfe  to  Harris^ 
who  entered  and  expelled  him.  Iffue  is  joined  on  the  plea  of 
-not  guilty,  and  there  is  a  demurrer  to  the  two  jufiiiications.  The 
iffue  is  found  for  the  plaintiff  as  to  the  (ir(t  count  with  con- 
tingent damages,  and  for  the  defendant  as  to  the  fecond,  aad 
judgment  is  given  for  the  defendant  on  the  demurrers. 

Un  the  argument  of  the  writ  of  error  the  plaintiff  infKis, 
I.  That  the  verdi^Sl  on  the  general  iffue  intitles  him  to  judgment 
iot  the  expulfion  as  a  trefpafs  not  covered  by  the  juftification, 
and  that  he  is  intiiled  to  all  the  damages,  the  defendants  becoming 
by  the  expulfion  trefpaffcrs  ah  initiQ,  Or  adly.  That  he  is  intitled 
to  damages  for  the  expulfion,  and  to  have  a  venire  de  novo  'to  ailefs 
thofe  damages.  The  iirft  point  was  not  much  laboured,  for  the 
damages  affeffed  by  the  jury  on  a  fuppofition  that  the  defendant 
had  broke  and  entered  the  houfe  and  expelled  the  plaintiff  can  ^ 
never  be  the' juft  meafure  of  damages  when  the  principal  part 
ofthea£ls  imputed  to  the  defendants  are  found  to  be  legaL 
On  the  fecond  point,  it  is  evident  that  the  plaintiff  would  be 
intitled  only  to  nominal  damages  if  a  new  venire  were  awarded  ; 
for  where  the  expulfion  was  ftated  as  a  fubftantive  trefpafs,  the 
jury  found  the  defendant  not  guilty,  and  one  muft  fuppofib  that 
they  would  have  done  the  fame  on  the  iirft  count,  had  the  ex- 
pulfion been  ftated  as  an  adual  independent  tre(pafs.  It  it  not 
pecicflkry  to  coafider  in  what  cafes  expuU&on  may  be  a  Abftantivc 

O  0  2  trefpafs. 
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1791*     trefpafs.     Undoubtedly  to  enter  into  a  houfe  and  to  expel  fiiir 
•  pofleflbr  may  be  diftinft  adl«,  and  ihcy  may  be  alfo  conneded. 

AYLoi  g^^  vvhcn  the  plaintiff  charges  them  as  parts  of  one  trefpafs,  as 
Cole  is  the  cafe  in  this  declaration,  and  the  defendant  fets  forth  a 
juftiiication  to  the  principal  a£l,  the  entry,  it  is  juft  that  the 
plaintiff  fhould  either  by  replication  or  new  alignment  ftate 
that  he  infids  on  the  expulfion  as  a  fubftantive  trefpafs,  fuppofing 
the  entry  fiiould  be  lawful.  If  he  does  not,  it  is  juft  to  con- 
fider  it  unly  as  matter  of  aggravation.  The  plaintiflTcomphins 
that  the  defendant  broke  and  entered  bis  houfe  and  expelled 
him:  the  defendant  (hews  a  juflification  of  the  entry:  if  the 
expulfion  makes  him'  a  trefpaffer  ^b  initio  it  takes  away  his 
juftification,  and  therefore  fhould  be  replied.  If  it  be  not  re- 
plied the  plaintiff  can  take  no  advantage  of  it,  for  by  demurring 
he  admits  that  the  whole  trefpafs  is  met  by  the  pica.  So  in  the 
Six  Carpenters^  cafe  it  is  plain,  that  if  the  plaintiff  wou!d  ma^e 
the  defendant  a  trefpafler  ab  initio  he  mufl  fbew  in  reply  that 
which  makes  him  fo.  On  thefe  grounds  therefore  wc  think  that 
the  judgment  ought  to  be  afHrmed. 

Judgment  affirmed* 


'  TriJaf,       Russell    v.   Stokes,    in    Error,    in    the    Exchequer 
•^'^^•''''^-  Chamber. 

(For  the  Pleadings  and  Judgment  in  this  Cafe,    fee  3  Term  Ref. 
J5.  R.  678.  and  alfo  the  Cafe  of  If^ebb  v.  RufeU^  Ibid,  393.) 

.  'T^'HE  aflignment  of  errors  was,  «' That  by  the  declaration 

pofieHed  of  aforefaic]    it   appears    that    the    feveral    covenants    therein 

ycars"!:Inl  ipcntioned  and  thereby  alleged   to  have  been  made  by   the  faid 

I'cysicby  Geqr^e  (the  plaintiff  in  error)  with  the  faid  PFilUam   the  dc- 

ga7e°  Tod^'  '.end  .nt  in  error)  werq  fo  made  by  him  the  faid  Georgg  with  the 

thrn  joins  fai(J  ff^ilHam  \n   TcfptQ.  of  the  eftate  and  intereft  of  the  faid 

m'orfg^eein  fVili}am  m  the  faid  demifed  premifes  with  the  appurtenances,  and 

aieafrlgra  jt  docs  not  appear  thereby  that  ^he  faid   covenants  were  made 

according  to  With  the  faid  tyilliam  or  that  the  action  was  brought  by  him  in 

''^'^  \7(i^im  ^^"^  ^^^  ^"y  ^^^^^  pcrfpp  or  perfons  whatfoev^r:  and  although 

•'fn4  interefti^  it  is  flatted  and  appears  iq  and  by  the  feveral  pleas  of  th^  faid 

covci  >nu  wi  h  fhf  tnortgA^^r  apd  kUaJpgnt  to  pAjr  rent  and  keep  che  prcmifef  in  repair.  Dunm  th; 
icar^  J  he  term  with  ali  the  eitat'e  and  inteie  V  of  mortgagor  an  J  mortgagee  becomes  vr'fted  in  the  attgMt 
jOf  rhr  I     cTerfion,  yet  the  mortgagor  may  afcenNfitf dt  maiotiio  aa  aaion  q/  CQV^aat  asai&ft  tiir  M^ 
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'George^   by   him   fecondly,  thirdly^  fourthlyj  and   laftly   above     1791. 
pleaided  in  bar,  that  the  eftate  and  intcr^ft  of  the  fa  id   lyiU'r.m  ' 

in  the  faid  demifed  premifcs,  with  the  appurtenances,  in  refpec^t  "^^^^'• 
of  which  the  faid  covenants  were  fo  made  as  atorcfaid,  became  antK  Stokb* 
was  wholly  ended  and  determined  before  the  fuppofed  breaches 
of  covenant  in  the  faid  declaration  meotioned,  yet  by  the  record 
aforefaid,  it  is  adjudged  that  thofe  pleas  and  the  matters  therein 
contamed,  in  manner  and  form  as  the  fame  are  above  pleaded  and 
fet  forth,  are  not  fufficient  in  law  to  bar  the  faid  fFilUam  from 
having  and  maintaining  his  aforefaid  adlion  againft  him  the  fdid 
George:  therefore  in  this  there  is  manifeft  error,  i^c. 

This  was  argued  by  Maryatt  for  the  plaintifF  in  6rror,  and 
Shepherd  for  the  defendant ;  (fee  3  Term  Rep.  B.  R.  393, 
687.  above  referred  to  j)  and  on  this  day,  after  cbnfideration^ 
the  judgment  of  the  court  of  Exchequer  Chamber  was  given  as 
follows  by 

Lord  Loughborough  : — The  plaintrfF  in  this  cafe  declares, 
on  a  dcmife  to  the  defendant  for  eleven  years  of  a  mefluage,  Wf. 
made  by  the  plaintifF  and  Richmond  ff^ebb^  by  which  the  plain- 
tifF and  Richmond  H^ebby  according  to  their  refpediive  ejiates  and 
intereflt^  did  Jemife,  leafe  and  confirm  to  the  defendant  RuJTeU 
the  prcmifes  for  the  term  of  eleven  years,  yielding'  and  paying 
to  the  plaintifF  ^r^yff J,  his  executors,  adminiftratorS)  and  affignf, 
a  rent  of  200  r.  per  ann.  and  Ruffell  covenants  with  Stokes  to 
pay  ihe  rent  to  Stokes^  and  to  keep  the  premifes  in  repair.  The 
breach  siTi^ned  is  the  non-payment  of  rent  for  two  years  and  a 
half,  and  not  repairing. 

The  dtfendant,  after  pleading  the  general  iflvie,  noneJlfaSfum^ 
by  his  fpecial  plea  in  bar  fays,  that  ff^ebb  at  the  time  of  the 
demife  was  pofleflcd  of  the  premifes  for  a  term  of  99  years,  fub- 
jcdt  to  an  equity  of  redemption  in  Stokes,  on  payment  of  a  cer- 
tain fum  of  money ;  that  the  covenants  were  made  by  him  with 
Stokes  in  rcfpccl  of  the  feveral  eftates  and  interefls  of  Stokes  and 
fVebb^  or  one  of  them^  in  the  demifed  premifes,  and  not  other- 
wife.  The  plea  then  introduces  a  recital  of  a  conveyance  of  the 
inheritance  of  the  premifes  from  one  George  AJedlcy  to  Stokes^ 
ind  one  Morgan  Thonias^  m  truft  for  Stokes ;  a  conveyance  by 
Thomas  and  Stokes  to  one  Makepeace  Thackeray^  in  truft^for  If^ebb 
and  his  heirs^  fubjcft  to  redemption  by  Stokes  on  payment  of  a 
certain  fum  to  If^ebb,  his  executor.«,  adminiflrators  or  affigns. 
It  then  dates,  that  Ruffell  being  poflefled  of  the  term  for  eleven 
years,  the  revcrfion  of  the  term  for  pinety-ninc  years,  and  • 
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1791.  alfo  the  rcyerfion  in  fee,  belonging  rerpedively  as  aforefaiJ, 
fubjedi  to  fuch  equity  of  redemption,  (that  is,  the  reverfion  of 
the  term  and  alfo  the  reverfion  of  the  inheritance  as  €^m  pa 
?^E*V  /'•«/?  hcing  in /F<rW  as  mortgagee,)  F^ebb  died,  by  will  havinfr 
bequeathed  all  his  worldly  eftate  to  Sarah  his  wife,  and  appointed 
her  executrix  ;  that  fhe  proved  the  will  and  aflented  to  the  bequeft, 
by  virtue  whereof  (he  became  pofTcfTcd  of  the  refidue  of  the 
term  for  99  years,  the  reverfion  of  the  inheritance  being  in 
Thackeray^  fubje£l  to  fuch  truft  as  aforefaid ;  (that  is,  for  U^M 
as  ceflui  que  trufi  in  fee,  fubje^l  to  an  equity  of  redemption  iir 
Stokes  -y)  that  Thackeray  and  Stokes  afterwards  conveyed  to  5«rj^ 
Tfeibf  the  reverfion  difcharged  of  the  equity  of  redemption;  and 
Che  plea  concludes,  that  by  virtue  thereof  the  refpedive  cAitt$ 
and  interefls  of  JVcbb  and  Stokes  in  the  faid  demifed  premifes,  in 
refped  whereof  the  covenants  were  made  by  RuffeU  with  S/«Eif 
became  merged^  pxtinguijhed^  and  determined.  The  fecond  and 
third  pleas  contain  an  abridgment  of  this  ftate  of  the  title,  with 
the  fame  conclufion.     To  the  plea  there  is  a  fpecial  demurrer. 

If  it  were  material  to  enter  into  a  difcui&on  of  the  defedh  of 
the  plea,  it  feems  liable  to  every  obje£^ion  of  uncertainty  and 
contradidion.  The  firft  and  capital  averment,  viz.  **  that  the 
•*  covenants  by  RuffeU  with  Stokes  were  made  in  refped  of  the 
*'  eftatesand  interefts  of  S/^/frx  and  fTebb,  or  one  of  them/'  is  a 
propofiiion  merely  vague,  on  which  no  one  iflue  can  be  joined, 
nor  one  travcrfc  taken.  The  fame  defeft  occurs  in  the  conclufion 
drawn  by  the  plea  from  the  ftatcmcnt  of  the  title.  The  pica 
itfclf  is  an  inconclufive,  imperfefl:,  and  vague  argument.  The 
merg^'r,  the  extingui(hmenty  and  the  determination  of  a  term 
are  feparate  and  di(lin£i  propofitions.  A  term  may  be  merged 
in  the  inheritance ;  it  is  determined  by  the  efBuxion  of  time  or 
by  the  a£l  of  the  parties  ;  it  is  cxtinguifhed  by  the  re-entry  of  the 
IcfTor  on  an  a6l  of  the  lefFee  forfeicing  his  term.  But  it  cannot 
be  both  merged  and  determined :  nor  would  it  be  quite  accurate 
to  fay  that  it  was  extinguiOied  and  determined  ;  but  it  is  certainly 
abfurd  to  fay  that  it  was  extinguiflied  and  merged.  To  date  it 
then  to  have  been  merged,  extingui(bed,  and  determined  is 
manifedly  incongruous.  And  thefe  various  conclufions  are  not 
warranted  by  the  premifes.  The  term  of  99  years  could  not 
merge  in  IVebb  by  the  conveyance  to  Tliackeray  under  which  JVeU 
became  ceflui  que  trujl  of  the  inheritance  in  fee,  the  legal  eftate 
being  in  Thackeray.  As  little  could  it  mergi  by  the  conveyance 
from  Thackeray  to  Mrs.  Webb^  for  it  docs  oot  appear  by  any 
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khing  ftatcd  in  the  plea,  that  the  equitable  eftate  in  fee  pafled  to     1791. 
ber  by  the  will  of  IVebb.     A  bequcft  of  all  his  worldly  cftatc  to    . 
his  executrix,  which  is  all  that  is  ftated,  would  not  vcft  the    R^sseii. 
cftate  in  fee  of  which  he  was  fcifed  in  equity  by  the  conveyance     St^jch 
to  f%aciiray^  and  Mrs.  fTM^  if  (he   toolc   no  more  than  the     "»£"«• 
plea  difclofcs  under  her  hu(band*s  will,  was  as  much  a  truftee  of 
a  legal  rcverfion  as  Thackeray.     That  the  term  was  not  determined^ 
the  pofleiSon  of  the  defendant  (hews. 

The  opinion  of  the  court  however  has  not  been  formed  on 
objeSions  to  the  form  of  the  plea.  We  are  for  affirming  the 
judgment  t)n  rcafons  which  apply  direftly  to  the  merits  of  the 
cafe*  The  defendant,  a  lefTee  in  pofTeffion,  objeds  to  the  pay* 
ment  of  rent  fued  for  under  an  exprefs  covenant  in  the.  leafe,  that 
the  perfon  to  whom  he  had  bound  himfelf  to  pay  the  rent  was  the 
mortgagor  in  pofleifion  of  the  eftate  demifed,  that  he  covenanted 
to  pay  the  rent  in  rcfpcd  of  the  intereft  or  eftate^  which  at  the 
date  of  the  dcmife  the  plaintiff  had  in  the  land,  and  that  the 
plaintiff  has  fince  affigned  over  that  intereft  to  the  mortgagee* 
In  this  leafe  the  mortgagee  is  alfo  a  party  joining  in  the  demife. 
Now,  it  is  obvious  on  this  ftateof  the  defence,  that  the  defendant 
would  likewife  objed  to  the  mortgagee,  that  he  had  not  cove* 
nanted  to  him  to  pay  the  rent,  and  that  his  intereft  or  eftate  was 
not  the  fame,  (though  better,)  as  it  was  at  the  time  of  the  demife. 
The  defendant  has  in  fad  done  this  with  the  mortgagor*.  It  •  [Mortgi. 
would  be  a  ftrafige  reproach  to  the  law,  if  it  were  to  allow  fuch  |^^  J'^^r 
a  defence  as  this  :  **  I  have  contraded  with  both  of  you  in  refpeA  /^^^t  3  '^^^ 
•*  of  your  eftates,  you  have  each  of  you  performed  your  part,  and  J^'-i '  * 
**  I  hold  the  poflcdion ;  but  I  will  pay  neither,  becaufe  between 
*•  yourfelves  you  have  transferred  your  eftates  without  any  preju- 
•*  dice  to  me  :'*  but  no  fuch  abfurd  injuftice  is  to  be  imputed  to  the 
law  of  England.     The  prefent  cafe  is  the  demand  of  that  lefTor  to  ^ 

whom  the  defendant  is  bound  to  pay  for  the  occupation  of  the 
land,  I  will  add,  in  refped  of  bis  intereft  in  the  land.     Can  there  "* 

be  any  difcharge  of  that  obligation,  but  that  he  has  been  evided, 
or  that  the  obligation  has  been  transferred  to  another  ?  The  firft 
is  not  pretended  ;  the  fecond  is  the  aim  of  the  plea,  but  is  totally 
groundlefs,  becaufe  on  the  defendant's  own  (hewing,  that  other 
perfon  is  the  reprefentative  of  the  party  to  the  demife  who  has 
aflented  to  the  payment  to  the  plaintiff.  The  defence  now 
made  is  as  abfurd  as  if  the  defendant  had  fet  up  a  right  in  Wekh 
againft  the  firft  payment  of  rent  to  Stokei.  There  would  then  be 
little  difficulty  in  deciding  this  plain  queftion;  Whether  KuJfeU 
holdiog  under  this  demife  could  fet  up  the  right  of  WAb  againft: 
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1 791.      the  aflion  of  Stokes.     But  fhutting  out  every  confideration  of 
-  juftice,  and  taking  law  for  a  moment  to  be  an  abftrad  fyftemof 

RusjELL  pofitive  rules,  the  defence  fet  up  is  as  unfcientific  as  it  is  unjuft. 
Sroicr.s  IVebb  and  Stokes  dcmife  according  to  iheir  r'efpe^live  cftates  and 
intercfls:  ^i^// covenants  with  Stokes  to  pay  the  rent  to  hiiD. 
What  was  the  eftare  and  intcreft  of  Stokes  ?  The  argument  does 
not  require  me  to  ftzte  that  in  a  court  of  law  Stokes  had  no 
eftatc*,  that  his  intcrefl  was  only  a  pofFeflion  as  tenant  at  will  to 
Wehh^  and  that  the  covenant  in  refpedl  of  fuch  an  intereft  muft 
continue  as  long  as  the  poflclEon,  which  was  ceded  by  him, 
continued;  otherwife  it  would  ceafc  the  moment  it  could  begin 
to  operate.  1  will  (late  his  interefl  to  be  more  than  the  plea 
explicitly  dates,  and  all  that  a  court  of  equity  takes  it  to  be. 
Let  him  be  cejlui  que  trujl  of  the  land  fuhjcft  to  the  mortgage 
to  Wehb:  I  then  apply  to  that  ftate  of  the  cafe  the  known  and 
eftablifhed  rule  of  the  common  law,  that  if  cejlui  que  ufe  and 
his  feoffees  join  in  making  a  feoffment ;  it  Ihall  take  efFed  as  the 
feoffment  of  the  feoffets  by  the  common  law,  and  not  of  ctfiid 
que  ufe  by  the  flatute  i  Ric*  3.  r.  i.  Co.  Lit,  49.  a*  So  it  is 
of  a  demife  by  cejiui  que  ufe  and  hi$  feoffees,  the  term  of  the 
leflce  fhall  take  effed  out  of  the  eftate  of  thr  feoffees  though 
cejlui  que  ufe  had  by  the  flatute  full  power  to  demife  by  himfelf. 
2  Co.  35.  h.  Heyward*%  cafe.  The  term  then  in  this  cafe  took 
tffcft  out  of  the  cHate  of  IVfbb :  the  covenant  with  Stokes  could 
not  be  incident  to  that  eflate  nor  run  wifh  the  land  ;  it  muft  be 
a  covenant  in  grofs,  and  confequently  not  afiignable.  In  Rt'iSt 
law  therefore  as  well  as  fubftantial  juftice,  the  judgment  of  the 
court  of  King's  Bench  muft  be  affirmed. 

Judgment  affirmed. 


Feb.  iiih* 


F'-'Jjy,        Williams    and   Another,    Executors  of  Br  ah  am  v. 


Riley  in  the  Exchequer  Chamber  in  Error, 


Fxccutors       TUDGMENT  de  bcnis  tejlatoris  {a)  having    been  given  in 
.indidmini-   J   jj,g  court  of  King's  Bench  againft  the  plaintiffs  in  error, 

Crirotiarc  *^  . 

I  -Jlc  to  c6jii  in  irrer  in  cafes  where  they  wouU  be  liable  in  th;  original  adion. 

{a)  The  entry  of  th<r  judgment  was  in  the  ufaal  form,  the  damages  and  cofts  "  ttibe 
*«  levied  of  the  goods  and  chattels  which  were  of  the  faid  —  (the  tcflatrix)  at  tlie  time 
**  of  her  death,  in  the  hands  of —  ilic  Cv6  fthe  executors)  to  be  adminiflercTS  9*:i  \i 
«*  ihfy  have  not  fo  modi  in  their  hands  to  be  adminiftcred,  lUcp  the  co^sapjj  charj^ts  to 
«  be  levied  of  the  proper  go'ds  and  ch-t'tl.  of  thcfaid  —  (the  executors),''  ^c, 

on 
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on  a  verdiA  in  an  aAion  of  ajfumpfit  againft  them  as  executors,     179'* 
ind  that  judgment  afHrmed  (without  argument)  in  the  Exche- 
quer Chamber,  the  clerk  of  the  errors  allowed  cofts  to  the 

defendant  in  error;  .^l"*"^' 

inEirar* 
In  confequence  of  this  TVilfon  moved  for  a  rule  to  fhew  caufe 

why  the  cods  (hould  not  be  difallowed,  on  the  ground  that  where 
executors  and  adminiftrators  were  plaintiffs  in  error,  efpecially  on 
a  judgment  d^  bonis  tejiatorisj  they  were  not  liable  to  cofts;  and 
the  authorities  he  cited  were  Cro,  Jac.  351.  Goldfmith  v.  Platt^ 
I  Sid.  368.  Fitzwilliams  v.  Moon^  i  Lev.  245.  S.  C.  1  Fentr. 
166.  Le^g  V.  Richards^  2  Sira.  1072.  Saltern  v.  fp^ytme^  Rep, 
Temp.  Hardwickci  307.  S.  C  feT  Stat,  \b^  l^  Car.  %.  c.  8./  2. 

Le  Blanc i  Serjc.  oppofed  the  motion  in  the  firft  inftance,  con- 
tending that  where  executors  and  adminiftrators  were  liable  to 
cofts  in  the  original  adiion,  they  were  alfo  liable  if  error  were 
brought  on  the  judgment  j  that  as  they  were  defendants  in  the 
original  adion,  in  the  prefent  inftance  they  were  liable  to  cofts 
in  that  adion,  and  that  liability  continued  in  error.  The  judg- 
melit  here  as  to  the  cofts  is  de  bonis  tijlatoris^  et  ft  mn^  de  bonis 
propriis  ;  with  refpe^t  to  cofts  therefore  the  executors  ftand  in  the 
fame  fituation  a»>any  other  perfon.  The  ftatutes  on  the  fubjefi 
make  no  exception  as  to  executors  and  adminiftrators.  3  Hen.  7. 
c.  10.  the  firft  ftatute  which  gave  coils  in  error  contains  no 
fuch  exception,  nor  3  Jac.  i.  r.  8.  nor  13  Car.  2.  Jl.  2.  f..  2- 
y*.  9  W  10.  The  16  ^  17  Car.  2.  c.  8.  /  5.  means  only^that 
executors  and  adminiftrators  fhall  not  be  obliged  to  find  bail  in 
error.  The  cafe  cited  of  Goldfmith  v.  Piatt  decides  only  that  they 
need  not  put  in  bai!,  which  is  totally  different  from  the  queftion 
of  cods,  bail  being  to  anfwer  the  debt,  to  which  executors  and 
adminiftrators  aie  clearly  not  liable  on  fuch  a  judgment  as  this," 
chough  they  are  to  cofts.  The  diftinflion,  that  where  executors 
and  adminiftrators  would  be  liable  to  pay  cofts  in  the  original 
a£lion  they  are  alfo  liable  in  error,  but  that  where  they  are  not 
liable  in  the  original  adiion  they  are  not  liable  in  error,  is  clearly 
to  be  collcdcd  from  3  Lev.  375.  Gale  v,  7/7/,  4  A{od.  244. 
Comberb.  228.  S.  C.  (in  which  cafe  theadminiftraeor  was  plaintiff 
in  the  original  adtion),  and  alfo  from  Cafwall  v.  Norman^  2  Bar* 
nardlft,  450.  (iinpertedly  reported,  2  Stra.  qjj)  («)  where  the 
Chief  Jultice  cxpr^fsly  takes  the  diftindion. 

Cur.  vult  advif. 
On 

(a)  I  have  been  favourcJ  with  the  following  authentic  note  of  that  cafe.     Cajwell  v, 
iWoMff,  £.jj},  a  Cm,  2.  £.  K.    The  defcadaac  was  fued  at  cx:cut9r|  and  ^udgmeoc 
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ijgu         On  ^b'i*  ^^y  ^^^   L§ugbh$r9ugh   declared   the  uniiufiioii 

■  opinion  of  the  court,  that  the  diftinfiion  taken  to  the  arguomt 

Williams  y^y  £^  Blaru  was  well  founded,  and  conformable  to  a  cafe  on  the 

RiLfT     fame  fubjeS  which  the  court  of  Exchequer  Gbamber  decidtd 

in  Error,     g|^^(  ii^.^^  years  agoi  and  therefore  the  clerk  of  the  enors  bad 

done  right  in  allowing  cofts  in  the  prefent  infbnce. 

Rule  refinfeL 

wn  giren  againft  hiifi  ir  hwtt  prtprVu%  and  on  error  bronf  bt,  the  coort  thaoglit  fit  to 
aifirro  the  judgment,  but  now  the  queftioo  was.  Whether  it  fluMild  be  with  cofti  m 
*  set  >  Ystti  cited  the  fbHowing  ctfet,  to  (hew  that  cjcccators  briaging  vritf  of  cmr 

ftould  noi  pay  €oftt>  becaofe  what  they  do  b  ia  Mtrt  droits  %  Lev,  375.  x  Mti.  1%, 
4  M(^.  t44.  But  in  tbofe  cafes  the  executors  were  pUiotiffs  in  the  original  adioih 
The  court  called  on  him  to  fhew  any  cafes  where  an  exrcutor  had  been  defendaar » tk 
original  aAion,  and  judgment  given  againft  him  dt  btmU  frofrihp  and  after  jodgaciK  m 
error  affirmfd»  had  not  been  obliged  to  pay  cofts:  hit  kt  tmldfhtw  mm,  Fmkm  cini 
2  Sid.  36X.  as  an  authority  to  (hew,  that  on  error  in  foch  cafes  tbeesccator  ibould  pot 
in  bail.  But  Lord  Hardwiekey  Ch.  J.  faid,  the  cafe  of  bail  would  not  govern  tiui 
cafe,  becaufe  the  bail  are  to  anfwer  the  adton ;  and  there  is  no  diftindion  bdvesn 
executors  and  other  perfoot,  when  defeodaats,  as  to  cofts  in  original  a^Hoaa,  tboaijb 
where  the  executor  is  plaintiff  he  is  diftingutihed  out  of  the  ftatuies.  Here  in  the  firil 
jndgment  he  ia  to  pay  damages  out  of  his  own  eftate,  then  why  Ihall  he  not  00  writ  d 
error?  Ptr  CirrMiM;— The  Mafter  moft  tax  the  cofti on  error  brought,  the  ja 
\  the  execatot  being  affirmed. 
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In  the  House  of  LordSi  Monday^  Feb.  14.  t 

(The  Reporter  has  been  honoured  with  copies  of  the  opinions 
of  the  Judges,  delivered  Feb.  3.  on  the  following  Cafe,  eacb 
from  the  btghefl  authority,) 

Gibson   and  Johnson   v.  Minet  and    Fector. 
In  Error  {a). 

London^  ICT^HOMAS  Glbfony  late  of' London^  merchant,  and  iftbmoT 
(to  wit.)  3  ^    Jo/eph  John/on^  late  of  the  fame  place,  merchant,  S"^^^ 
were  attached  to  anfwer  Hughes  Minet  and  James  Peter  Feffor^  favour  of  • 
in  a  plea  of  trefpafs  on  the  cafe.     And  thereupon  the  faid  Hughes  ^rTwidi 
and  James  Peter j  by  Edwin  Dawes  their  attorney,  complain,  J^J  ^^'IJ^ 
For  that  whereas  certain  perfons  ufing  trade  and  commerce  as  oftkeaectfttr 
co-partners,  in  the  co-partncr(hip,  name,  and  firm  of  Livefay^  er^ind  the* 
Hargreave  and  Co.  on  the  j8th  day  of  February^  in  the  year  of  "*«coff«cli 
our  Lord  1788,.  at  Manchefter^  to  wit,  at  London  aforefaid,  at  doffed  onTt" 
the  parifh  of  St.  Mary  le-Bow^  in  the  ward  of  Cheapo  according  ^^^^j^^' 
to  the  ufage  and  cuftom  of  merchants,  made  their  certain  bill  kn^wiejgtif 
of  exchange  in  writing,  the  hand  of  one  of  the  faid  co-partners  which  fial- 
on  their  joint  account,  and  in  their  co-partnerfhip,  name,  and  tious  in- 
firm, to  wit,  Livefay^  Hargreave^  and  Co., being  thereunto  fub-  J^r^o°to 
fcribed,  bearing   date    the  fame  day   and   year  aforefaid,   and  S*^^^*lf. 
directed  the  fame  bill  of  exchange  to  the  faid  Thomas  Gibfon  and  feiforhis"! 
Jo/eph  John/on^  by  the  names  and  defcription  of  Meffrs.  Gibfon  fhe'draw*" 
and  Johrfon^  bankers,  London^   and    thereby  required   the  faid  lodorfeitlie 
Thomas  Gibfon  and  Jo/eph  Johnfon^  three  months  after  date,  to  pay  n'ocwtln.!** 
to  Mr.  John  ff^hite^  or  ord^r J  721/.  51.  value  received,  with  or  **<«^«eforji 
without  advice  ;  they  the  /aid  Livefay^  Hargreave  and  Co.  then  confijem. 
and  there  well  knowing  that  no  /uch  per/on  as  John  White^  in  ^^f^l^^ 
the /aid  bill  0/  exchange  mentioned^   exi/led.     Upon   which   faid  thebiiihtc 
bill  of  exchange,  afterwards  to  wit,  on  the  fame  day  and  year  ^M^ots^f 
aforefaid,  at  London  aforefaid,  at  the  parifli  and  ward  aforefaid,  a  f'['"'^^^' 
certain  indor/ement  in  writing  was   made^  purporting  to  be  the  intnno  dt* 
indor/ement  0/  John  IVhite  named  in  the  /aid  bill^  and  to  be/ub^  "particuUr 
fcribed  with  his  hand  and  name^  and  which  faid  indor foment  P«'^on-'«cIi 

I       r  -  J    r  /•  'i^-.tf.  innocemt  in-, 

purported  to  require  the  Jatd  fum  of  money^  tn  toe  fatd  bill  of  dorfeefot  a 
exchange  contained^  to   be  paid  to  the  faid  Livefay^  Hargreave^  Mr^on'^^ 
and  Co.  or  their  order.     And  the  faid  bill  of  exchange  being  niay  recover 

agiinll  the 
acceptor  at  on  a  bill  payable  to  hearer.     Periapt  alfo,  in  fuch  cafe,  the  innocsnt  indorfee  mi^ht  reco- 
ver agalnft  the  acceptoi  as  on  a  bill  payable  to  tke  order  of  tht  elraw^i  or  on  a  count  Itai  og  iho/^eeiai 
cltcunfiances, 

{a)  See  3  TV/HI  Rep,  B.  R,  4S1.  [Sec  alfopa.  321.  of  this  vol.  and  the  note  there.] 

(9 
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lyol.     fo  indorfed  as  aforefaid,  they  the  faid  perfons  ufing  trade  zni 
m  commerce  in  the  name  and  firm  of  Livgfdy^  Hargram^  and  Co* 


Gibson     ^s  aforcfaid,  afterwards,  to  wit,  on  the  fame  day  and  yearafoft* 
toN        faid,  at  London  aforefaid,  at  the  parifh  and  ward  aforeraid,  by  a 

MiNBTtnd  c^f^ain  indorfement  in  writing  made  upon  the  faid  bill  of  ex- 
Fector  change  and  fufcribed  with  the  hand  and  nanrte  of  one  AhfaUm 
Goodrich^  by  procuration  of  the  faid  Livefay^  Hargn/rue  and  Co, 
according  to  the  ufage  and  cuftom  of  merchants,  appointed  the 
faid  fum  of  money,  in  the  faid  bill  of  exchange  contained,  to  be 
paid  to  the  faid  Hughes  and  Jame$  Peter^  and  then  and  there 
delivered  the  faid  bill  of  exchange  fo  indorfed  as  aforefaid,  as 
well  with  the  name  of  the  faid  John  fVhite^  as  with  the  name  of 
the  faid  Ahfalom^  to  the  faid  Hughes  and  James  Peter  ;  which 
faid  bill  of  exchange,  afterwards,  t^  wit,  on  the  fame  day  and 
year  aforefaid,  at  London  aforefaid,  in  the  parifh  and  ward 
aforefaid,  according  to  the  ufage  and  cuftom  of  merchants,  was 
Ihewn  and  prefentcd  to  the  faid  Thomas  Gib/on  and  Jofepb  Jobnfin^ 
for  their  acceptance  thereof^  and  the  faid  Thomas  Gihfon  and  Jofefh 
Johnfon  then  and  there,  according  to  the  ufage  and  cuSom  of 
merchants,  accepted  the  fame,  they  the  faid  Thomas  Gihfon  and 
Jofeph  John/on^  then  and  there  well  knowing  that  no  fuch  perfon  as 
John  White  in  the  faid  bill  of  exchange  named^  exifted ;  and  that 
the  name  of  John  White  fo  indorfed  on  the  faid  bill  of  exchange ^  was 
not  the  hbnd'Writing  of  any  perfon  of  that  name  ;  by  reafon  whereof, 
and  by  force  of  the  ufage  and  cuftom  of  merchants,  the  faid 
Thomas  Gibfon  and  Jofeph  Johnfon  became  liable  to  pay  the  faid 
Hughes  and  James  Peter ^  the  faid  fum  of  money  in  the  faid  bill 
of  exchange  contained,  according  to  the  tenor  and  effc£l  of  the 
faid  bill  of  exchange,  and  their  acceptance  thereof,  as  aforefaid. 
And  being  fo  liable,  they  the  faid  ThomasGibfon  and  Jofeph  Johnjin 
afterwards,  to  wit,  on  the  f;tme  day  and  year  aforefaid,  at  London 
aforefaid,  at  the  parifh  and  ward  aforefaid,  undertook,  and  to  the 
faid  Hughes  and  James  Peter  then  and  there  faithfully  promifedto 
,  pay  them  the  faid  fum  of  money  in  the  faid  bill  of  exchange  con- 
tained, according  to  the  tenor  and  tifcGt  of  the  faid  bill  of  ex- 

2d  count.  change,  and  their  acceptance  thereof,  as  aforefaid.  And  whereas 
alfo,  the  faid  perfons  ufing  trade  and  commerce  as  co-partners  in 
theco-partnerfhip,  name,  and  firm  of  Livefey^  Hargreave^  and  Co. 
on  the  faid  i8th  day  of  February^  in  the  faid  year  of  our  Lord  ijSSf 
at  MancheJler^  to  wit,  at  London  2Soit{i\^  in  the  parifh  and  ward 
aforefaid,  according  to  the  ufage  and  cuflom  of  merchants,  made  • 
their  certain  other  bill  of  exchange  in  writing,  the  band  of  one  of 

ibe 
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tbe  faid  co-partners,  on  their  joint  account,  and  in  their  faid  co-     1791. 
partnerfhip  name  and  firm,  to  wity  Livtfiyy  Hargreavf  and  Co.  * 

being  thereunto  fubfcribed,  bearing  dale  the  fame  day  and  year    ,^J't^°^^ 
aforefaid,  and  ihen  and  there  direSed    the  faid  lafl-mentioned   .    son 
bill  of  exchange  to  the  faid  Thomas  Gibfon  and   Joffph  Johnfon^  MiNETan4 
by  the  names  and  defcription    of  Mcffrs.  Gibfon  and  'Johnion^     Ficto« 
bankers,  London  \  and  thereby  required  the  faid  Thomas  Gihfon 
•nd  Jofipb  John/on^  three  months  after  date,  to  pay  to  M,x,Jobn 
fyhite^  or  order,  721  A    5/.  value   received,  with   or   without 
advice  ;  they  the  faid  Livefey^  Hargreavi  and  Co.  then  and  there 
well  knowing  that  the  faid  Iqft  named  John  White  was  not  a  perfon    , 
dealing   vAthy  or  known  to  the  faid  Livefey^  Hargreave^  and  Co. 
and  ufing  the  name  of  the  J  aid  John  White  j  in  the  fame  billj  as- if 
nominal  perfon  only,  and  intending  not  to  deliver  the  fame  to  him^ 
9r  to  procure  the  fame  to  be  aSfually  indorfed  by  him  ;  upon  which 
faid  laft  mentioned  bill  of  exchange  afterwards,  to  wit,  on  the  fame 
day  and  year  aforefaid,  at  London  aforefaid,  at  the  pariih  and 
ward  aforefaid,  ^'certain  indorfement  in  writing  was  made,  pur^ 
porting  to  be  the  indorfement  of  John  White  named  in  the  faid  bill^ 
and  to  be  fubfcribed  with  his  hand  and  name ;  and  which  faid  laji 
mentioned  indorfement  purported  to  require  the  faid  fum  of  money^  \ 
in  the  faid  bill  of  exchange  contained,  to  be  paid  to  the  faid  Livefey^ 
Hargreave,  and  Co,  or  their  order :  And  the  faid  laft  mentioned 
bill  of  exchange,  being  fo  indorfed  as  aforefaid,  they  the  faid 
perfons  ufing  trade  and  commerce  in  thd  name  and  firm  of 
Livefey,  Hargreave,  and  Co.  as  aforefaid,  afterwards,  to  wit,  a( 
the   fame  day  and   year  aforefaid,  at  London  aforefaid,  at  the 
'  parifh  and  ward  aforefaid,  by  a  certain  indorfement  and  writing  made 
upon  the  faid  laft  mentioned  bill   of  exchange,  and  fubfcribed 
with  the  hand  and  name  of  one  Abfalom  Goodrich,  by  procuration 
of  the  faid  Livefey,  Hargreave^  and  Co.  according  to  the  ufage  and 
cufloni  of  merchants,  appointed  the  faid  fum  of  money  in  the  faid 
laA  mentioned  bill  of  exchange  contained,  x6  be  paid  to  the  faid 
Hughes  and  James  Peter,  and  then  and  there  delivered  the  faid 
Jaft  mentioned  bill  of  exchange  fo  indorfed  as  aforefaid,  to  the  faid 
Hughes  and  James  Peter,  without  having  delivered  the  fame  bill 
to  the  faid  John  fPhite,  and  without  any  aiiual  indorfement  or 
pjftgnment  of  the  fame  bill  by  the  faid  John  White*,  which  faid 
laft  mentioned  bill  of  exchange,  fo  indorfed  as  aforefaid,  after- 
wards, to  wit,  on  the  fame  day  and  year  aforefaid,  at  London 
f^fwfdidi  9^  t()e  pariih  4nd   ^^^d  4forefaidj|  according  to  the 
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I79T.  tirage  anti  cuftom  of  merchants,  was  (htwn  and  prefented  to  the 
faid  7'homas  Gib/on  and  Jo/iph  Jobnfon  for  their  acceptance  theie* 
of:  and  the  faid  Thmm  Gihf§n  and  Joftpb  J§lmf$m^  tbrn  md 
then  well  knowing  that  the  faid  Livefey^  Hargnave^  and  Co.  hoi 

MvHiT  m  madi  and  delivered  the  fame  kill  in  manmr  aforefaid^  and  witbfneb 
bTsrrtf  i^^^n^ion  as  aforefaid^  and  that  the  name  of  John  fmte^  indorfii 
upon  the  faid  lajl  mentioned  hiU  of  exchange^  was  not  the  proper 
hand-writing  of  John  White  in  the  fame  hill  mentioned^  then  and 
there  accepted  the  fame  :  By  reafon  whereof,  and  by  force  of  the 
ufage  and  cuftom  of  merchants,  the  faid  Thomas  Gibfom  and  Jofeph 
Jobnfon  became  liable  to  pay  to  the  faid  Hughes  and  James  Peter 
the  faid  fum  of  money  in  the  faid  lad  mentioned  bill  of  cxcbange 
contained,  according  to  the  tenor  and  effeS  of  the  faid  lad  men* 
tioned  bill  of  exchange,  and  their  acceptance  thereof,  as  aforelaid. 
And  being  fo  liable,  they  the  faid  Thomas  Gihfom  and  Jofeph 
Johnfon^  afterwards,  to  wit,  on  the  fame  day  and  year  aforebid, 
at  London  aforefaid,  in  the  parifh  and  ward  aforefaid,  undertooly 
and  to  the  faid  flughes  and  James  Peter  then  and  there  faithfully 
promifed  to  pay  to  them  the  faid  fum  of  money  in  the  faid  laft 
mentioned  bill  of  exchange  contained  according  to  the  tenor  and 
effed  of  the  fame  bill,  and  their  acceptance  (hereof,  as  laft  afoie- 

34coiot.  faid.  And  whereas  alfo,  the  faid  perfons  uGng  trade  and  com- 
merce as  co-partners,  in  the  cc*partner(hip,  name,  and  firm  of 
Livefeyy  Hargrecvfy  and  Co.  on  the  faid  i8th  day  of  Fehruary^  ia 
the  year  of  our  Lord  1 788,  at  Manchtjicry  to  wit,  at  London  afore- 
faid, at  the  parifh  and  ward  aforefaid,  according  to  the  ufage  ^xA 
cudom  of  merchants,  made  their  certain  other  bill  of  exchange  in 
writing,  the  hand  of  one  of  the  faid  co- partners,  on  their  joint 
account,  and  in  their  faid  co-partner(hip,  nitme,  and  firm,  to  wit 
Livefeyy  Hargreave^  and  Co.  being  thereunto  fubfcribed,  beariog 
date  the  fame  day  and  year  aforefaid,  and  then  and  there  direded 
the  faid  laft  mentioned  bill  of  exchange  to  the  faid  Thomas  Giijm 
and  Jofeph  Johnfon^  by  the  names  and  defcription  of  Meflrs.  Gihfon 
and  Johnfon^  bankers,  London  \  and  thereby  required  the  laid 
Thomas  Gihfan  and  Jofeph  Johnfon^  three  months  after  date,  to  pay 
to  them  the  faid  Livefty^  Hargreave^  and  Co.  by  the  name  and 
defcription  of  Mr.  John  IVhitiy  or  order,  72 1  /.  5  x.  value  received, 
with  or  without  advice.  And  the  faid  perfons  fo  ufing  trade  and 
commerce  in  the  same  and  firm  of  Livefey,  Hargnave^  and  Co. 
as  aforefaid,  afterwards,  to  wit,  on  the  fame  day  and  year  afore^ 
faid,  at  London  aforefaidj^  in  the  parifli  and  W4rd  aforefaid,  hy0 

urtM 
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^rtdin  indorfimtnt  in  uiriting  made  upon  thi  /aid  laff  mentiomd  bill     1 79  <# 
pf  exchange^  fnbfcribed  with  the  hand  and  nana  of  one  Abfahm  -■ 

Goodrich^  by  procuration  of  the  faid  Livefey^  Hargreavij  and  Co.  ao^'j^J^ 
according  to  the  ufage  and  cuftom  o'  merchants,  appointed  the  '^^ 
faid  Aim  of  money,  in  the  faid  laft  nientioned  bill  of  exchange  Mtwit'Taiid 
contained,  to  be  paid  to  the  faid  Hugbos  and  Jamtf  P^er^  and  then  ^^^1^ 
and  there  delivered  the  faid  laft  mentioned  bill  of  exchange,  fo 
indorfed  as  aforefaidf  and  alfo  havin^  tht  name  of  John  White 
indtrfedupon  thefamt^  to  the  faid  Hughes  and  James  Peter ;  which 
faid  laft  mentioned  bill  of  exchange  afterwards,  to  wit,  on  the 
fame  day  and  year  aforefaid,  at  l^ndon  aforefaid,  in  the  pariih  and 
¥rard  aforefaid,  according  to  the  ufage  and  cuftom  of  merchants, 
was  (hewn  and  prefcnted  to  the  faid  Thomas  Gibfon  and  Jofepb 
Jobnfon  for  their  acceptance  thereof ;  and  the  f^id  Thomas  Gibfon 
and  Jofeph  Johnfon^  then  and  there,  according  to  the  ufage  and 
cuftom  of  merchants,  accepted  the  fame :  By  reafon  whereof,  and 
by  force  of  the  ufage  and  cuftom  of  merchants,  the  faid  Thomas 
Gibfon  and  Jofeph  Johnfon  became  liable  to  pay  to  the  faid  Hughes 
and  James  Peter  the  faid  fum  of  n^oney  in  the  faid  laft  mentioned 
bill  of  exchange*  contained,  according  to  the  tenor  and  effed  of 
the  faid  laft  mentioned  bill  of  exchange^  and  their  acceptance 
thereof,  as  aforefaid*  And  being  fo  liable,  they  the  faid  Thomas 
Gibfon  and  Jofeph  Johnfon^  afterwards,  to  wit,  on  the  fame  day 
and  year  aforefaid,  at  London  aforefaid,  at  the  parifh  and  ward 
aforefaid,  undertook,  and  to  the  faid  Hugbis  and  James  Peter  then 
and  there  faithfully  promifed  to  pay  to  them  the  faid  fum  of  money 
in  the  faid  laft  mentioned  bill  of  exchange  contained,  according 
to  the  tenor  and  effect  of  the  fame  bill,  and  their  accceptance 
thereof,  as  laft  aforefaid.  And  whereas  alfo,  the  faid  perfons  4t]icoiiatj 
ufing  trade  and  commerce  as  co*  partners,  in  the  co-partnerfliip, 
name,  and  firm  of  Livefey^  Hargreave^  and  Co.  on  the  faid  i8th 
day  of  february^  in  the  faid  year  of  our  Lord  1788)  at  Manchefler^ 
\o  witj  at  London  aforefaid,  at  the  pariih  and  ward  aforefaid, 
according  to  the  ufage  and  cuftom  of  merchants,  made  their  cer« 
taia  other  bill  of  exchange  in  writing,  the  hand  of  one  of  the  faid 
co*partnerS|Oi)  their  joint  account,  and  in  their  faid  co-partnerfhip, 
rfiame,  and  firm,  to  wit,  Livefey^  Hargt'eavOf^nd  Co.  being  there- 
unto fubfcribed,  bearing  date  the  (ame  day  and  year  aforefaid  ; 
and  then  and  there  direded  the  faid  laft  mentioned  bill  of  ex« 
change  to  the  faid  Thomas  Gibfon  and  Jofeph  Jobnfon^  by  the  namea 
anil  defer iption  of  Meifrs.  Qibfon  and  Jobnfon,  bankers,  London  j 
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179T.     snd  thereby  requefted  tbem  the  faid  Thomas  Gibfon  and  J^fifh 
John/on^  three  months  after  date,  to  pay  Mr.  John  ffHttf  oi 


Gibson     Qrjer,  721/.   ^  i.   value  received,  with. or  without  auivice:  ai 
imdJoHM-  »    /  J  ...  . 

ION  then  and  there  delivered  the  faid  bill  of^  exchange  to  tbg  faid  JJm^ 
MiKETand  ^^^''';  and  the /aid  John  IVhite  afterwards,  to  wit,  on  the  fioie 
FicToi  idy  and  year  aforcfai/],  at  London  aforefzid,  in  the  pariQi  md 
ward  aforcfaid,  according  to  the  ufage  and  cuftom  of  merchants, 
indorfed  the  Jaid  bill  of  exchange  \  and  by  that  tndorfemtnt  appoiiUei 
the  jaidfum  of  money  in  the  faid  laji  mentioned  bill  of  exdnugi 
contained^  to  be  paid  to  the  faid  Hughes  and  James  Peter^  and  then 
and  there  delivered  the  faid  lajl  mentioned  bill  of  exchange  fo  indorfed 
to  the  faid  Hughes  and  James  Peter  \  which  faid  bill  o<  exchange 
afterwards,  to  wit,  on  the  fame  day  and  year  aforefaid,  uLon^ 
aforcfaid,  in  the  parifh  and  ward  aforefaid,  according  to  the  ufage 
and  cuflom  of  merchants,  was  (hewn  and  prefcnted  to  the  faid 
Thomas  Gibfon  and  Jofiph  Johnfon^  for  their  acceptance  thercofj 
and  the  faid  Thomas  Gibfon  aod  Jofeph  Johnfn^  then  and  there, 
according  to  the  ufage  and  cuAom  of  merchants,  accepted  the 
fame :  By  rcafon  whereof,  and  by  force  of  the  uuge  and  cufiom 
of  merchants,  the  faid  Thomas  Gibfon  and  Jofeph  J chnjon  becaiDC 
liable  to  pay  to  the  faid  Hughes  and  James  Peter  the  faid  fum  of 
money  in  the  faid  lad  mentioned  bill  of  exchange  contained,  ac- 
cording to  the  tenor  and  ef}c<B  of  the  faid  lad  mentioned  bill  of 
exchange,  and  their  acceptance  thereof,  as  lad  aforefaid.  And 
being  fo  liable,  they  the  laid  Thomas  Gibfon  and  Jsfeph  JcbnftUf 
afterward*:,  to  wit,  on  the  fame  day  and  year  aforelaid,  ^i  Lonin 
aforefaid,  in  the  parifh  and  ward  aforefaid,  undertook,  and  to  the 
faid  Hughes  and  James  Peter  then  and  there  faithfully  promifed 
to  pay  them  the  faid  fum  of  money  in  the  faid  lad  mentioocd 
bill  of  exchange  contained,  according  to  the  tenor  and  edeSof 
the  faid  lad  mentioned  bill  of  exchange,  and' their  acceptance 
5tfi  count,  thereof,  as  lad  aforefaid.  And  whereas  alfo,  the  faid  perfons  ufiog 
•'ua'^^'^'^  trade  and  commerce  as  co-partners,  in  the  co-partner  (hip,  name, 
was  given  for  and  firm  of  Livefey^  Hargreave^  and  Co-  on  the  faid  18th  day  of 
Inl'blnor.  ^'^ruary,  in  the  faid  year  of  our  Lord  1788,  at  Manchefter,  to 
wit,  at  London  aforefaid,  at  the  parifh  and  ward  aforefaid,  ac- 
cording to  the  ufage  and  cudom  of  merchants,  made  their  certain 
other  bill  of  exchange  in  writing,  the  hand  of  one  of  the  faid 
co-partners  on  their  joint  account  and  in  their  faid  co*partncr* 
fhrp,  name,  and  firm,  to  wit,  Livefey^  Hargreave^  and  Co.  being 
thereunto  fubfcribed^   bearing   dute    the   fame  day    and  yev 

aforc« 
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aforefaid,  and  then  and  there  dire<Sed   the  faid  laft  mentioned     ffgi. 
bill  of  exchange  to  the  faid  Thomas  Gihfon  and  Jofeph  Johnfin^ 


by  the  names  and  dcfcription  of  Mcffrs.  Gib/on  and  Johnfon^  Gibson 
bankers,  London  :  and  thereby  required  them  the  faid  Thomas  sin 
iGiifon  and  Jofeph  Johnfon,  three  months  after  date  to  pay  to  the  w  *'*  j 
J/^r^r  of  the  faid  laft  mentioned  bill,  721/.  5X.  value  received,  Ficroa 
with  or  without  advice  :  And  the  faid  Hughts  and  James  Peter  *°^*^* 
in  faft  fay,  that  afterwards,  and  before  any  payment  of  the  faid 
]aft  mentioned  bill  of  exchange,  to  wit,  on  the  fame  day  and  year" 
aforefaid,  at  London  aforefaid,  at  the  parifh  and  ward  aforefaid, 
they  the  faid  Hughes  and  James  Piter  became  and  were  the  bearers 
and  owners  of  the  faid  lajl  mentioned  bill  of  exchange  j  of  which  laft 
mentioned  premifes  the  faid  Thomas  and  Jofeph  then  and  there 
had  notice.  And  the  faid  Hughes  and  James  Peter  further  fay, 
thar  afterwards,  to  wit,  on  the  fame  day  and  year  aforefaid,  at 
London  aforefaid,  at  the  parifh  and  ward  aforefaid,  the  faid  laft 
mentioned  bill  of  exchange  was  prefented  and  (hewn  to  the  faid 
Thomas  and  Joftphj  who  thereupon  then  and  there  duly  accepted 
the  fame,  according  to  the  ufage  and  cuftom  of  merchants 
aforefaid  :  By  reafon  whereof,  and  according  to  the  ufage  and 
cuftom  of  merchants,  the  faid  Thomas  and  Jofeph  became  liable 
to  pay  to  the  faid  Hughes  and  James  Peter  the  faid  fum  of  money 
in  the  faid  laft  mentioned  bill  of  exchange  fpeclfied,  according  to 
the  tenor  and  efFeft  of  the  fame  bill.  And  being  fo  liable,  they 
the  faid  Thomas  and  Jofeph^  in  confideration  thereof,  afterwards^ 
to  wit,  on  the  fame  day  and  year  aforefaid,  at  London  aforefaid,  at 
the  pari(h  and  ward  aforefaid,  undertook,  and  to  the  faid  Hughes 
and  James  Peter  then  and  there  faithfully  promifed  to  pay  them 
the  faid  fum  of  money  in  the  faid  laft  mentioned  bill  of  exchange 
fpeciiied,  According  to  the  tenor  and  tSc&  of  the  fame  laft  men* 
tioned  bill  of  exchange.  And  whereas  alfo,,  the  faid  perfons  6i'i  c^unt. 
ufing  trade  and  commerce  as  co-partners  in  the  co-par tnerlbip^ 
name,  and  firm  of  Livefey^  Hargreave^  and  Co.  on  the  faid  i8ih 
day  of  February,  in  the  faid  year  of  our  Lord  1 788,  at  Manchejler^ 
to  wit)  at  London  aforefaid,  at  the  parifh  and  ward  aforefaid, 
according  to  the  faid  ufage  and  cuftom  of  merchant*?,  made  their 
certain  other  bill  of  exchange,  in  writing,  the  hand  of  one  of 
them  on  their  joint  account,  and  in  their  faid  co-partnerfhip, 
name,  and  firm  of  Livefey^  Hargreave,  and  Co.  being  thereunto 
fubfcribed,  bearing  date  the  fame  day  and  year  aforefaid  j  and  then 
and  there  dire£ted  the  faid  laft  mentioned  bill  of  exchange  to  the 
Vol.  L  ^9  faid 
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1791.     fttd  Thmm  Gibfin  ind  Jofiph  J§hnfin^  by  the  names  and  hkxi^ 
tion  of  MeflVs.  Gihfon  and  Johnfin^  bankers,  Lomden ;  and  therebf 


^d jVh***-  f^q^^^c^  ^^^  f**^  TIfmai  Gihfon  and  Jsfipb  John/on^  three  mootiM 
toif  '  after  dace,  to  pay  to  Mv.Jobn  IFbiSi^  or  order,  721/.  $#•  value 
Mii«iTio4  'ccfived*  with  dr  without  advice.  And  tte  faid  Hnghis  and 
F«cx««  J  omit  Piier  avir^  that  whin  the /aid  Haft  mintinted  hill  §fexdmni$ 
^^'  iuasfe  madi  as  aforefaids  •r  at  mty  time  afterwards^  there  was  nH 
anyfucb  perf§n  as  John  JVhitt  the  fuppofid  payee  ^  named  in  the  fame 
hill  ef  exchange i  but  that  the  fame  name  was  merely  fMitieus^  to 
wit,  at  London  aforefaid,  at  the  parilh  and  ward  aforefaid :  By 
reafon  whereof,  the  faid  Turn  of  money  mentioned  in  the  (aidlaft 
mentioned  bill  of  exchange,  became  and  was  fayahU  ta  the  bearer 
thereof^  according  te  the  efftQ  and  meaning  eftbe  faid  kill.  Ani 
the  faid  Hughes  and  James  Peter  aver,  that  they  the  faid  Hs^hn 
and  James  Peter^  afterwards,  to  wit,  00  the  fame  day  and  year 
aforefaid,  at  London  aforefaid,  in  the  parilb  and  ward  aforefaid,  ia 
due  form  of  law  became  and  were,  and  ftill  continue  the  bearers 
and  proprietors  of  the  faid  laft  mentioned  bill  of  exchange.  And 
the  faid  Hughes  and  James  Peter  further  fay,  that  afterwards,  to 
wit,  on  the  fame  day  and  year  aforefaid,  at  London  aforefaid,  it 
the  parifli  and  ward  aforefaid,  the  faid  lafl  mentioned  bill  of 
exchange  was  prefented  and  (hewn  to  the  faid  Thomas  Gibfon  aod 
Jofeph  John/on^  who  then  and  there  duty  accepted  the  ftme 
according  to  the  ufage  and  cuflom  of  merchants :  By  reaiba 
tvbereof,  and  according  to  the  faid  ufage  and  cuftom  of  merchants, 
they  the  faid  Thcmas  Gihfon  and  Jofeph  Johnfon^  then  and  there 
became  and  were  liabls  to  pay  to  the  faid  Hughes  and  James Pttefi 
the  faid  fum  of  money  in  the  faid  )a(l  mentioned  bill  of  exchange 
fpecified,  according  to  the  tenor  and  efFefl  thereof:  And  beiay 
fo  liable,  they  the  faid  Thomas  Gibfon  and  Jofeph  Jobnfoh^  in  con- 
fideration  thereof,  afterwards^  to  wit,  on  the  fame  day  and  year 
aforefaid,  at  London  aforefaid,  at  the  parifli  and  ward  aforelaid, 
undertook  and  to  the  faid  Hughes  and  James  Peter  then  and  there 
faithfully  promifed  to  pay  them  the  faid  fum  of  ttoney  io 
the  faid  lafl  mentioned  bill  of  exchange  fpecified,  according  to 
7th  count.  ^^^  ^^^^^  ^"^  ef^tH  of  the  fame  bill.  And  whereas  alfo,  before 
and  at  the  time  of  the  making  and  indorfmg  of  the  bill  of  ex- 
change  herein-after  mentioned,  there  was  a  certain  partnerfhtp 
or  houfe  of  certain  perfons  ufing  trade  and  commerce,  as  we3 
in  the  names  and  firm  of  Livefey^  Hargreave^  and  Co.  as  in  the 
name  and  firm  of  John  IVbite^  to  wit,*at  London  aforefaid,  at  the 
pariih  and  ward  aforefaid.    And  whereas  the  bid  laft  meotiooed 

II  perfco^ 
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fwrfons,  on  the  faid  i8ih  day  of  Fibrnarf  in  the  year  of  piir     Jjc^u 
Lord  .1788  aforefaid,  at  MahcheJIer^  to  wit^  atZ^^n  aforefaid^ 


at  the  parifli  and  ward  afbrefaid,  according  to  the  ufage  and  g^'ioMK- 
cuftom  of  merchants,  made  thetr  certain  other  bill  of  eitchahge  ion 
in  writing,  the  hand  of  one  of  the*  faid  laft  mentioned  co- partner!  |||„^VaA4 
on  their  joint  account  and  in  their  co-partnerfliip  name  and  firal  Fbcitor 
of  Livifey^  Harinavgy  and  Co«  btfing  thereunto  fubfcribedi  bear* 
ing  date  the  fame  day  and  year  aforefaid ;  and  then  and  there 
direded  the  faid  laft  mentioned  bill  of  exchange  to  the  faid  Thomas 
Git/in  and  J^feph  John/on  by  the  names  and  defcription  of  MeflVs* 
Gihfin  2nd  Jahn/irijhznkenj  London  \  and  thereby  required  the 
faid  Thomas  Gibfon  and  J^feph  Johnfon^  three  months  after  date, 
U  pay  to  them  the  faid  laft  mentioned  chpartneri  by  the  name  of 
Mr.  John  IVbite^  or  order ^  721/.  5/.'  value  received,  with  or 
without  advice.  And  the  faid  Uft  mentioned  co^partners,  afcer'*> 
wards  to  wit,  on  the  fame  day  and  yt^r  aforefaid^  at  London 
aforefaid,  at  the  parifh  and  ward  aforefaid,  by  a  certain  indorfe- 
tnent  in  writing,  by  them  made  upon  the  faid  laft  metltiohed  bill 
of  exchange  according  to  the  ufage  and  cuftom  of  obe^chants, 
appointed  the  laid  fum  of  monejr  in  the  faid  laft  mentioned  bill 
of  exchafnge  contained  to  be  paid  to  the  faid  Hughes  and  ja^ei 
Pitir,  and  then  and  there  delivered  the  faid  laft  mentioned  bill  of 
extiiange  fo  indorfed  as  aforefaid  to  the  fard  Hughes  and  James 
Peter  :  which  faid  laft  mentioned  bill  of  exchange  afterwards,  to 
wit,  on  the  fame  day  and  year  aforefaid,  at  London  aforefaid,  at 
the  pari(h  and  ward  aforefaid,  according  to  the  i^fageand  cuftom 
of  merchants,  was  (hewn  and  prefented  to  the  faid  Thomas  Gibfon 
and  Jofeph  Johfifony  for  their  acceptance  thereof:  And  the  faid 
Thomas  Gibfon  and  Jofeph  Johnfon  then  and  there,  according  (o 
the  ufage'and  cuftom  of  merchants,*accepted  the  fame:  By  reafon 
whereof,  and  by  force  of  the  ufage  and  cuftom  of  merchants,  the 
faid  Thomas  Gibfon  and  Jofeph  Johnfon  became  liable  to  pay  the 
faid  Hughes  and  James  Peier^  the  faid  fum  of  money  in  the  faid 
laft  mentioned  bill  of  exchange  contained  according  to  the  tenof 
and  eSe£t  of  the  faid  laft  mentioned  bill  of  exchange,  and  their 
acceptance  thereof,  a^  aforefaid «  And  being  fo  liable,  th6jr  the 
laid  Thomas  Gibfon  and  Jofeph  Johnfon^  afterwards,  to  wit,  on 
the  fame  day  and  year  aforefaid,  at  London  aforefaid,  at  the 
|>ari(h  and  ward  aforefaid,  undertook,  and  to  the  faid  Hughes  ' 
and  James  Petet  theil  and  there  faithfully  promifed  to  pay  to 
0eBi  the  faid  fum  ml  money  in  the  foki  laft  mentioned  bill  of 

P  p  a  exchange 
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1791.     exchange  contained,  according  to  the  tenor  and  effed  of  the 
-^  fame  bill,  and  their  acceptance  thereof,  as  laft  aforefaid. 


and  loHN-        '^^^  eighth  count  was  for  money  had  and  received.     The 

**>'*        ninth  for  money  paid,  laid  out,  and  expended.     The  tenth  for 

MiNETan^  money  lent  and  advanced. 

'^Lu^^         Pica.     Non  ajfumpferunt,  on   which  iffuc  was  joined.     This 

ifl'ue  was  tried   at  Guildhall^  Nov,  3,   1789,  by  a   fpecial  jury 

before  Lord  Kenyoriy  when  a  verdtdt  was  found  for  the  plaioiiffs. 

A  motion  was  afterwards  made  in  the  court  of  King's  Beocbf 
by  Erjkine  for  a  new  trial,  which  was  withdrawn,  it  being  agreed 
on  both  fides  that  the  following  fpecial  verdid  fliould  be  put  upoa 
the  record,  for  the  purpofe  of  having  the  queftion  finally  decided 
in  the  Houfe  of  Lords  (a). 
Special  Tcr-  That  the  faid  perfons  ufing  trade  and  commerce  as  co-part- 
ners, in  the  co-partner(bip  name  and  firoi  of  Livefiy^  Har» 
greave^  and  Co.  on  the  18th  day  of  February  1788,  at  the 
place  within-named,  made  a  certain  jnftrument  in  writing,  (the 
hand  of  one  of  the  faid  co-partners,  on  their  joint  account,  and 
in  their  co- partner  (hip  name  and  firm  of  Livefey^  HargriOVi^ 
and  Co.  being  thereunto  fubfcribed,)  and  directed  the  riaf>e  io- 
ftrument  to  the  faid  Thomas  Gib/on  and  Jofeph  John/on^  by  tbc 
names  and  defcription  of  MefTrs.  Gib/on  and  Jobnfm^  bankers, 
London  \  and  which  faid  inflrument  is  in  the  words  and  figures 
following,  to  wit : 

,     Manchejler^  Feb.  18,  1788. 
£.721.  55. 
Three  months  after  date,  pay  to  Mr.  John  PfHiite^  or  order, 
feven  hundred  twenty-one  pounds  five  fhillings,  value  receivedi 
with  or  without  advice. 

Livefey^  Horgreave^  and  Co. 
To  MefTrs.  Glbfon  and  Jehnfon^ 

Bankers,  G.  ti  J. 

London* 
And  the  jurors  aforefaid,  upon  their  oaths  aforefaid,  further 
fay,  That  the  faid  Livefey^  Hargreave^  and  Co.  at  the  time  of 
making  the  faid  inflrument ,  well  knew  that  no  fucb  per f on  at  Jcbn 
JVhite^  in  the  faid  inflrument  mentioned^  exifled.  And  the  jurors 
aforefaid,  upon  their  oaths  aforefaid,  further  fay,  that  afterwards^ 
at  the  day  and  place  within  mentioned,  a  certain  indprfement  m 
uriting  was  made  by  the  faid  Livefey^  Hargreave^  and  Co.  upon 

(tf)  See  3  TttmRep,  £,  R.  483. 


IN  THE  Thirty-first  Year  of  GEORGE  IIL  579 

the  faid  inftrument,  purporting  to  be  the  indorfement  of  John  White     1791. 
named   therein^  and  to   be  fubfcribed  with  his  hand  and  name : 


And  that  the  faid  indorfement  purported  to  require  the  faid  fum  and'joHw- 
ef  money  in  the  faid  infirument  contained^  to  be  paid  to  the  faid  ^^^ 
Livefey,  Hargreave^  and  Co.  or  their  order.  And  the  jurors  MiNrraiid 
aforcfaid,  upon  their  faid  oaths  further  fay,  that  the  faid  inftra-  f„*£j]J^* 
mcnt  being  fo  indorfed  as  aforefaid,  they,  the  faid  Livefey^  Har^ 
greave^  and  Co.  afterwards,  at  the  day  and  place  within  named, 
by  a  certain  indorfement  in  writing  made  upon  the  faid  inftrument^ 
and  fubfcribed  with  the  hand  and  name  of  one  Abfalom  Goodrich^* 
by  procuration  of  the  faid  Live  fey  ^  Hargreave^  and  Co.  appointed 
the  faid  fum  of  money  in  the  faid  inftrument  contained^  to  be  paid 
to  the  faid  Hughes  Minet  and  James  Peter  FeSior ;  and  then 
and  there  delivered  the  fame  fo  indorfed,  as  well  with  the  name 
of  the  faid  John  Whitest  as  with  the  name  of  the  faid  Abfalom 
Goodrich,  io  the  faid  Hughes  Minet  and  James  Peter  FeSfor^  for  a 
fall  and  valuable  confideration  in  money  therefore,  then,  and 
there  paid  by  the  faid  Hughes  Minet  and  James  Peter  FeSlor  to 
the  faid  Livefey^  Hargreave^  and  Co.  And  the  faid  Hughes  Minet 
and  James  Peter  FeSlor^  then  and  there  became,  and  were,  and 
i^ill  are,  the  holders  of  the  faid  inftrument.  Arid  the  jurors  afore- 
faid, upon  their  oaihs  aforefaid,  further  fay,  thnt  the  faid 
inftrument  was  afterwards^  at  the  day  and  place  within  mentioned^ 
prefented  to  the  faid  Thomas  Gibfon  and  Jf/eph  Johnfon^  for  their 
acceptance  thereof,  and.  that  the  faid  Thomas  Gibfon  ^'At\6  Jofeph 
Jchnfon  then  and  there  accepted  the  fame;  they  the  {2L\d Thomas 
Gibfon  and  Jofeph  Johnfn  then  and  there  well  knowing  that  na 
fucb  perfon  as  John  IVhitd  in  the  faid  inftrument  named^  exifted : 
and  that  the  name  of  John  IVhite  fo  indorfed  tbereony  was^  not 
the  hand-writing  of  any  perfon  of  that  name*  And  the  jurors 
aforefaid,  upon  their  oaths  aforefaid,  further  fay,  that  the  faid 
Thomas  Gibfon  and  Jcfeph  Johnfon^  at  the  time  of  making  and 
accepting  of  the  faid  inftrument  as  aforefaid,  had  not,  nor  had 
they,  at  any  tjme  fince,  any  money,  goods,  or  efFefls  whaifoevcr, 
of,  or  belonging  to  the  faid  Livejey^  Hargreave^  and  Co.  or  of 
the  faid  Hughes  Minet  and  James  Peter  Fe£lor^  in  their  hands. 
And  the  jurors  aforcfaid,  upon  their  oaths  aforcfaid,  further  fay, 
that  the  faid  Thomas  Gibfon  and-  'jofeph  Johnfon^  although  often 
r^quefted,  have  not  paid  the  faid  fum  of  money  contained  in  the 
faid  inftrument,  or  any  part  thereof,  to  the  faid  Hughes  Minet: 
gnd  Jamei  Peter  Fecfor^  or  either  of  them,  and  that  the  fame' 

P  p  3  fliU 
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I794[»    fiHI  remains  unpaid  ;  but  Whether  upon  th«  wkole  oHitter  afore* 
bid,  found  hj  the  faid  jurors  in  planner  tkfoieb^d^  the  faid  Hh 


iS'fo^w-  ^"^^  C'*^>/S«  *nd  7?/ii**  JpMyin  are  liable  to  the  payment  of  the 
•oir       faid  film  of  money  in  the  faid  ioftrument  mentioned,  or  not,  the 

IdmcTand  faid  jurois  ;^re  altogether  ignorant,  and  pray  the  advice  of  the 
^*£mr  ^^"'^  ^^^^  ^^  ^^^  premiies.  And  if  upon  the  whole  matter 
^fo^efaidi  found  by  the  faid  jurors  in  manner  aforefai49  it  flult 
appear  to  the  court  here,  that  the  faid  Xlwt4U  Qihfitnwi  J^f^ 
Jpbnfon  ^rp  liable  to  the  payment  of  the  faid  fvm  of  mcmey  in 
the  faid  infirument  mentioned,  then  the  faid  jurors -upon  their 
^ths  fay,  that  the  faid  Tbop^s  Qibfi9  and  Jiftpb  J$bmfim  did 
pndertal^e  and  promife  in  manner  and  form  as  the  faid  Hughn 
Jl^intt  and  J^meiPiUr  ViQor^  by  ^eir  d^clanition  have  declared 
againft  them.  And  they  ailefs  the  damages  of  the  faid  Hmha 
Minit  and  'janui  P^Ur  F$Q9t^  oq  occafioo  of  their  not  perform- 
ing the  profnifes  and  undertakings  within  fpecified,  over  and 
above  their  cods  and  charges,  by  theqi  about  their  (bit  in  that 
behalf  expended,  to  721 A  5  u  And  for  thofe  cofts  and  charges 
fo  40  J.  But  if  from  the  whole  matter  found  by  the  jurors,  in 
fsanner  aforefaid,  it  (hall  appear  to  the  court  here,  that  the  faid 
^homa^  Qibjon  an^  J^foph  J^lmfw  are  not  liable  to  the  payment 
f>f  the  faid  fum  of  money  in  the  faid  inftrument  memiooued, 
then  thp  fai^  jurors  upon  thpir  oaths  fay,  that  the  faid  Tbum 
Qibfgn  ^d  Jiffpk  JAnfon  did  not  promife  and  undertai^e  in 
manner  and/or^i  as  they  have  within  by  their  plea  all^;ed. 

In  Michatliffat  term,  N^v.  94*  17899  <he  coprt  of  King's 
Bench  gave  judgment  on  this  fpecial  verdid  for  the  plaintiffs 

•  {Siting    upon  ;fae  fifth  count  of  the  defiarationf ,  and  for  the  defipndants 

the biiitobe  ^^  ih^  other  counts  (a). 

.  Bayable  to  ■ 

^arcr.J  Upon  thi^  judgment  4  w^t  of  error  vii%  broqght,  returnable 

in  parliaipent  \  apd  the  plaintiffs  in  error  having  affigoed  general 

errors,  and  the  defendants  in  error  having  pleaded  that  there 

was  no  error  in  the  record  of  the  proceedings,  the  plaintiffs  in 

error  hoped  that  the  faid  judgqient  woulc)  be  r^erfed,  for  the 

following,  (among  other)  RitASOHS* 

^earoniof        l^WJty  ^ccaufe  by  the  law  and  cu(|om  of  merchant^  there  am 

w  enJr!^^'  two  fpccies  of  negotiable  inftruinents  or  bills  of  exchange,  eflbn 

'    '        fially  different  in  their  natures,  the  one  payable  to  order,  and  the 

other  to  bearer ;  the  former  being  only  negotiable  by  indorfenent, 

and  the  property  in  the  la^tter  being  transferrable  b]^  mere  dcliveryt 

(a)  '^licrmticfn  S,R*  4Ss. 

'   *     %«* 
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SicoitJ^   Becaufe  inftruments  of  this  defcription  are  in  the     X79r« 
feature  of  fpecialties,  and  arc  by  law  permitted  to  be  declared 


.  GlBSOH 

uponasfuch;  and  the  count  upon  which  the  court  have  given   andjoHv* 
judgment,  fetting  forth  and  dating  a  bill  payable  to  beam,  when       '^^ 
the  bill  or  inftrument  produced  in  evidence  purports  to  be  a  bill  Mikiti^ 
payable  to  order,  is  not  fupported  by  the  evidence.  yy^  ^^^ 

Thirdy  Becaufe  the  legal  tffcOt  of  every  tnfirument  muft  arife 
out  of,  aff>d  be  colleded  from,  the  lyords  of  it,  and  oo  parol  evi« 
dence  or  extrinfic  circumftanccs  can  give  to  it  a  meaning  or 
operation  contrary  to,  or  different  from,  that  which  appears  oa 
the  face  of  the  tnfirument  itfelf. 

Fourth^  Becaufe,  in  the  cafe  of  inftruments  the  property  of 
which  pafles  by  indorfement,  it  is  peculiarly  necefTary  that  there 
fliould  be  perfons  in  exiftence,  anfwering  to  the  names  indorfed 
upon  fucb  inftruments,  inafmuch  as  additional  credit  is  derived 
to  them  from  th^  number  of  indorfements  made  upon  then),  the 
confequent  appearance  of  their  having  pafied  through  an  exten- 
five  circulation,  and  the  apparent  liability  therefore  of  a  greater 
number  of  perfons  to  the  payment  of  the  money  contained  in 
them. 

Fifths  Becaufe  the  fa£^s  found  by  ihe  jury  amount  to  tho 
fiatement  of  a  fraud  and  forgery,  which  can  never  give  legal 
cffcA  to  an  inftrument,  nor  be  the  foundation  of  a  contrad  within 
the  cuftom  of  merchants ;  which  cuftom  muft  be  founded  in 
convenience,  be  confiftent  with  reafon,  and  fandioned  by  ufage : 
And  confequently,  as  the  count  on  which  the  judgment  for  the 
defendants  in  error  is  given,  declares  on  a  bill  drawn  according 
to  the  ufage  and  cuRom  of  merchants,  the  evidence  does  not 
iiipport  fuch  declaration. 

Sixths  ^ecaufe,  judgment  being  given  for  the  plaintiffs  in 
error,  on  thofe  counts  which  fpecially  fiate  the  ,circumftances 
th^t  have  been  found  by  the  jury,  it  follows,  that  they  are  eo« 
titled  to  it  on  that  count,  to  the  fupport  of  which,  the  fads  fo 
i^und  are  the  only  evidence ;  otherwife  it  muft  be  decided,  that 
^.  tr^Qfadion,  which  ftated  upon  the  record  in  an  a^ion  upon 
the  cafe,  is  not  fuflUcieot  to  found  a  conjtra£l»  or  to  make  the 
party  charged  liable,  will,  when  found  fpecially  by  a  jury,  and 
put  upon  the  record  in  the  (hape  of  a  fpecial  verdiA,  be  fufficient 
to  found  a  contract,  and  to  fupport  a  count  ftating  a  contrad  of 
i  different  nature, 

t.  Erjkina 

PP4 
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ijQT.  The  defendants  in  error  hoped  that  the  judgment  of  thd  court 

of  King's  Bench  would  be  affirnied,  with  cofts,  for  the  follow- 


GlBSON         .  .XT* 

ardjoHN-   ing,  (among  other)  Reasons: 

^r  ^^^fi'i  ^^  appears  by  the  fpecial  verdift,  that  the  defendants  in 

MiNKTan^  error  are  fair  bona  fide  holders  of  the  bill  in  queftion,  for  a  valo- 
in  Error.     ^^'^  confideration ;  and  Livifey^  Hargreave^  and  Co.  th«  drawen, 
Reafonsof    ^^  ^^^  time  whcn  they  drew  the  bill,  as  well  as  the  phintifFs  in 
the  defend-    grror,  Meflrs.  Gibfon  and  Johnfon^  when  they  accepted  it,  are  found 
to  have  been  perfectly  informed  of  the  non-exiflence  of  WtiUt 
Xo  whom,  or  to  whofc  order,  the  form  of  the   bill  makes  the 
contents  of  it  payable.     The  defendants  in  error,  therefore,  are 
in  a  fituation  which  intitles  them  to  all  the  aid  which>  confift* 
cntly  with  eftabliflied  legal  principles,  can  be  given  by  a  court 
pf  juftice:  And  the  plaintiffs  in  error  having  a£led  under  no 
miflake  or  mifreprefentation,  and  not  being  in  any  relpeA  inte- 
reded  in  the  exiftence  or  non-exiftence  of  Whitty  have  no  equi- 
table claim  to  be  releafed  from  the  efFe£l  of  their  engagement,  or 
to  prevent  the  application  of  any  favourable  rule  of  conftrudioq 
to  fupport  the  demand  of  the  defendants  in  error. 

Secondj  It  is  not  neceflary  to  the  validity  of  deeds  or  contrafi$| 

that  they  can  in  all  cafes  operate  according  to  the  words  in  which 

♦  [SeeG?A-a   they  are  expreflid*;  when  the  rules  of  law  prevent  fuch  opera* 

tflf/t^Tio'    ^*^">  '^^  inftrument  may  legally  operate  in  a  different  manner, 

j^xALough-  to  giveeffeft  to  the  legal  intent  of  contra(ftine:  parties.     Thus 

Soroush's  ,^,.^  ,  r  /. 

opioiofl.]  words  of  deaiile  may  operate  by  way  of  confirmation,  and  via 
vcrfi  [a] :  words  of  grant  by  way  of  covenant  j  and  fo  in  many 
iimilar  inftances*  The  intent  of  the  drawers  and  acceptors  of 
the  bill  in  quellion  was  to  make  a  negotiable  inftrument,  and  if, 
for  want  of  an  actually  exiting  payee,  nominated  in  the  bill,  it 
f:ould  not  be  fo  indorfed  as  to  be  put  into  a  (late  of  negotiability 
by  indorfemenr,  it  is  humbly  conceived  that  there  is  no  rule  of 
law  to  prevent  its  being  transferred  by  delivery,  and  having  the 
cffedl  of  a  bill  expreffed  to  be  made  payable  to  bearer,  that  being 
the  only  other  method  of  negotiating  bills  of  exchange  :  and  it 
is  alfo  conceived  that  the  fifth  count  of  the  declaration,  which 
ilates  the  bill  according  to  its  legal  effcifl  and  operation,  is  pro- 
perly adapted  to  the  cafe,  and  that  the  judgment  thereon  is 
>varranied  by  the  verditSt.  By  thus  giving  tSiGi  to  the  bill 
juiHce  is  done  betwixt  the  parties,  and  the  rule  affords  protec- 
tion to  the  fair  holder  of  bills  of  exchange,  againft  frauds.^  by 

(tf)  C«.  Lit,  45.  «,     Vinn^  lit.  Grants  (1), 

iRfhicb 
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which  they  might  oihcrwife  be  injured  ;  without  which  protte*     1791. 
fion  the  currency  of  bills  of  exchange  would  be  greatly  obftrudcd, 


and  great  inconveniences  would  arife  in  commercial  tranfaftionsr  a„d  Johii, 

Thirds  It  is  objeded,  that  the  defendants  in  error  make  title       son 
to  the  bill  through  the  medium   of  a  felony;  but  fuppoflng  the  MiNc'raful 
indorfcment  of  the  name  of  fFhiU  to  have  been  a  felonious  adl,    Ficto^ 
the  prefent  a£iion  is  not  brought  againft  the  perfon  who  corn- 
ipitted  the  felony,  or  for  the  felonious   a£l;  and  it  has  beea 
decided  {a)^  that  the  bond  fide  hoMtv  of  a  ftolen  bill  of  exchange 
ipight  maintain  an  adion  upon  the  bill,  though  it  had  been 
negotiated  to  him  through  the  hands  of  the  perfon  who  ftole  it. 
}n  the  prefent  cafe,  however,  the  queftion  does  not  arife ;  for 
the  verdi£t  finds  no  intent  to  defraud  ^  and  confequently  no  felony 

is  found,  nor  can  be  intended* 

E.  Bearcrofty 
J.  Mingay^ 
4*  Chamhn. 

.  This  cafe  was  argued  at  the  bar  of  the  Houfe  by  Erjkine  and 
Bower^  for  the  plaintiffs  in  error,  and  hy  Beareroft^  Mingay  and 
Cbambn^  on  behalf  of  the  defendants  in  error. 

.  After  which,  on  the  26th  of  jlpril  1790,  the  following  qucf- 
tions  were  put  to  the  judges : 

I.  Whether  the  making  of  the  inftrument  declared '  upon, 
appears  upon  the  fpecial  verdid  to  be  fo  criminal,  that  the  policy 
of  the  law  will  not  fuffer  an  a£lion  to  be  founded  on  fuch  an 
inftrument  ? 

II.  Whether,  upon  the  matter  found  in  the  fpecial  verdifl, 
the  bill  mentioned  in  the  fifth  count  can  be  deemed  in  law  a 
bill  payable  to  bearer? 

.  III.  Whether  the  matter  of  the  fpecial  verdiA  will  fuftain  any 
other  count  in  the  declaration? 

On  the  3d  of  February  1791  the  judges  thus  delivered  their 
refpe£tive  opinions : 

HoTHAM,  Baron.— In  anfwer  to  the  firft  queftion  propofed 
to  us,  **  Whether  the  making  the  inftrument  declared  upon 
V  appears  to  be  fo  criminal  that  the  policy  of  the  law  will  not 
^*  fuffer  an  adion  to  be  founded  upon  fuch  inftrument  ?''  I  am 
of  opinion  that  no  fuch  criminality  can  be  diftindily  inferred  from 
this  verdid. 

To  coniiitute  that  degree  of  criminality,  the  fa£ls  found  muft 
amount  to  this,  that  the  parties  have  utteted  the  bill  or  have 

(a)  Ptacotk  y.  Khidci  and  anoUier>  Dtugl,  63%.  8ro» 

forged 
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I7QI.      forged   i^  with  inteot  tp  defraud  Tocie  perfon  in  ptrticvlir* 
Now,  in  thcfirft  place,  acceptance  does  not  import,  §xvit€rmm^ 


■^7o«-   *°  utterance.     Acceptance  may  be  by  writing  or  hj  parol.    If 
Mv       it  be  by  parol,  it  would  be  difficult  to  maintain  that  tobe  fBch 

MiKETaod  >"  utterance  as  would  amount  to  the  crime  Aippofed;  and  if  it 
Ft«Toft  ^ould  not,  it  f«cms  extremely  queftionaUc,  Whether  on  aay 
principle  the  mode  of  acceptance  can  change  the  colour  of  tfa^ 
z&  ?  It  is  true  that  the  refufal  to  pay  may  afford  a  ftrong  pre* 
fumption  of  the  original  intent }  and  y^  that  faft  ftaoding  alone 
can  hardly  be  decifive.  It  may  admit  of  different  interpreti* 
tions ;  and  if  by  any  fair  reafoning  it  can  receive  an  innocent 
conftrudion,  that  will  always  be  prefumed,  unlefs  it  he  excluded 
by  the  finding  of  the  jury.  As  to  the  bare  writing  of  the  naow 
of  a  non-exifijpg  perfon,  that  will  not  amount  to  a  forgery  onleft 
fome  repr^fentation  be  made  to  give  the  inftrument  efieS  and 
operation  ;  whereas  it  is  not  found  by  this  verdid  that  any  fucli 
reprefencation  was  made.  It  is  neceiTary,  therefore,  for  the  jury 
tp  do  more  than  merely  to  find  the  inferdon  of  a  fiiUe  name  m 
the  inftrumeni:  of  itfelf  that  is  no  crime;  but  it  becomes  oae 
by  being  done  with  a  deflgn  of  defrauding  fome  perfon  in  parti* 
cular.  But  in  this  fpecial  verdi£b  fo  far  from  that  being  foaad, 
it  is  neither  found  nor  alleged  that  there  was  an  intention  10 
defraud  any  perfon.  That  I  take  to  be  a  radical  and  infiirmouot* 
able  dcfed  in  the  fpecial  verdi£l;  and  therefore  that  enough 
does  not  appear  upon  k  to  warrant  the  HouCb  in  faying,  that 
the  fa£is  found  amount  neceflarily  to  a  felony ;  without  which  tbo 
making  of  the  inftrumeat  declared  upon  is  not  fo  criminal,  as 
that  the  policy  of  the  law  will  not  fufftr  an  afiioo  to  be  founded 
upon  it. 

With  regard  to  the  lecond  queftion,  ^*  Whether  upon  the  mat* 
^<  ter  found  in  the  fpecial  verdi6),  the  bill  mentioned  in  the  fifth 
^  count  can  be  deemed  in  law  a  bill  f^abU  t§  beanr  ?*^  it  is 
impoilible  to  lay  out  of  the  cafe  any  of  the  fads  ftated  in  die 
dedaratiQn,  and  found  by  the  fpecial  verdifl ;  the  anfwer  to  this 
'  queftion  muft  embrace  them  all.  It  is  equally  impoffible  not  to 
ftcl  that  the  plaintiffs  in  error  avow  themfelves  to  be  in-  this 
fituation,  namely,  of  palpably  endeavouring  to  avail  themfelves 
of  their  own  fraud :  an  attempt  which  the  law  will  in  no  cafe 
endure,  much  lefs  aflift.  Unlefs,  therefore,  fome  ftubhorn  rule 
of  law  ftand  in  the  way  of  the  piefent  judgment  of  the  court 
of  King's  Bench,  it  ought  to  be  fupported ;  and  I  am  of  opinioo 
^t  09  fucb  rule  4qcs  iia|»e4^h  it*    It  k  adoiucd  that  many 
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cafes  may  be  put,  fuch  as  are  mentioned  in  Co.  Lit*  45.  a>  and  in     I79i« 
9iany  other  books,  in  which  deeds  and  folemn  inftruments  are 


not  always  to  be  conftrued  or  to  haveeffefk  according  to  their   ^^'^^^ 
technical  or  literal  import,  but  that  they  (hall  have  fuch  an  ope-        son 
ration  as  will  carry  the  intent  of  the  parties  into  execution,  though  m,,,^'^  ^^ 
contrary  to  the  ftridl  letter  of  the  inftrument  themfelves.     That    Fecto* 
principle  will)  in  my  apprehenfion,  apply  diredly  to  the  prefent 
c^fe.     The  bill  in  queftion,  on  the  face  of  it»  imports  to  be  4 
bill  of  exchange  payable  to  John  White  or  bis  order ;  but  in  truth 
and  in  fa£):  it  is  not  fo,  it  never  was,  nor  ever  can  be  fo,  becaufe 
there  is  no  fuch  perfon  exiftiog  as  John  fFhiti^  which  is  found  to 
be  a  fad  known  to  the  acceptors  as  well  as  to  the  drawers.    Is 
then  the  bill  fo  vitiated  as,  (contrary  to  the  principle  which  ope- 
rates on  deeds  and  other  inftruments,}  to  lofe  all  its  efficacy  and  « 
become  mere  wade  paper  ?  To  anfwer  that  queftion  we  muft 
rfsfort  to  what  the  law  never  overlooks,  the  intention  of  the  par* 
ties,  which  in  the  prefent  cafe  was  clearly  otherwife.   The  plain- 
tiffs in  error,  as  well  as  Livefiy  and  Co.,  meant  to  give  the  bill 
a  credit  by  the  acceptance,  and  to  put  it  into  circulation ;  and 
they  all  thought  the  moft  convenient  way  of  doing  it  was  by 
inferting  in  it  this  iiAitious  name.     It  having  been  found  tben» 
that  the  plaintiffs  in  error  knew  at  the  time  of  their  acceptance, 
that  the  name  of  John  Whiti  was  a  mere  fidioo,  they  muft  b« 
prefumed  to  have  known  more,  namely,  that  no  regular  or  formal 
title  could  ever  be  traced  through  him  by  any  holder  of  the  bill. 
If,  therefore,  they  have  accepted  a  bill,  which  they  knew  was  fo         ^ 
framed  as  to  be  incapable   of  being  proved  in  the  (hape  it  bore, 
they  fliall  neverthelefs  be  held  to  their  undertaking  to  pay  it> 
though  it  be  prefented  to  them  in  another,  becaufe  they  themfelves 
have  induced  fuch  neceffity ;  for  it  is  a  known  rule  of  law,  th4t 
po  mail  (haU  take  advantage  of  his  own  wrong. 
>  Nee  lex  €fl  jujiior  ulla, 

^u^m  fiicis  artificn  arte  perirefua. 
It  is  impofSble  not  to  confider  the  drawers  and  acceptors  here 
9s  one  and  the  fame,  linked  together  for  the  purpofe  of  giving 
colour  and  effe£t  to  this  fraudulent  tranfafiion.  The  difficulty 
pn  the  form  of  the  bill  arifes  from  no  miftake  or  accident,  but 
frpm  the  deliberate  and  concerted  z6t  of  the  acceptors  as  well  a$ 
the  drawers.  But  it  is  (lill  in  their  power  to  give  effe£l  to  tho 
bill  I  Shall  they  not  then  be  obliged  to  do  fo?  Perhaps  it  may  not 
hp  too  much  to  fay,  that  on  this  finding  a  prelumption  will  arift 
that  the  imentioi^  of  the  acceptors  wa$^  that  \i  ibould  b^payablo 
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I79I.     to  the  bearer;  for  they  knew  thai  the  bill,  virtually,  had  n6  in^ 
dorfemcnt  upon  it  by  John  White  \  they  knew  that  it  came  into 


•od  JoHK.    tbe  hands  of  Minet  and  Fe^ar  by  the  delivery  of  Livifej  and  Co. 
•oj*        and  that  in  truth,  whatever  ftfmblance  it  bore,  it  was  nothing 

Minet  and  but  a  bill  payable  to  bearer.  I  contend  that  it  is  not  competent  to 
inEiior!  ^^^^^  partners  in  the  fraud  to  fay,  "  it  is.  true  we  did  accept  the 
'^  bill,  but  we  meant  nothing  by  that  acceptance  but  to  cheat  all 
^<  mankind,  let  the  bill  get  into  what  hands  it  might."  Asltttk 
fhall  they  be  permitted  to  fay,  after  having  fabricated  this  paper, 
that  it  is  not  according  to  the  law  and  cuftom  of  merchants, 
which  I  conceive  will  attach  on  the  bill,  notwithffanding  the 
fraud  ufed  in  its  original  formation.  The  great  principle  chat  I 
go  upon  is,  that  parlies  to  a  bill  ffaall  not,  any  more  than  parties 
to  any  deed  or  inftrument,  take  advantage  of  their  own  fraud« 
In  truth.  What  is  the  end  and  tStSt  of  acceptance  but  a  liability 
to  pay  ?  The  acceptors  having  given  this  bill  a  currency  when 
they  knew  that  it  never  could  be  paid  to  the  order  of  H^biu^  the 
]aw  will  prefume  that  they  intend  that  formality  ihould  be  waived* 
If  it  be  waived,  what  does  it  remain  but  a  bill  payable  to  bearer? 
Knowing  that  at  was  impoJJihU  to  pay  it  in  the  fbape  it  bore,  they 
accepted  it,  but  knowing  at  the  fame  time  that  it  was  fejfibU  to 
pay  it  in  another.  The  law  will  conclude  then  that  fuch  was 
their  intent ;  and  I  conceive  that  fuch  a  conftrudion  will  bemoft 
conformable  to  the  policy  which  aflTcds,  that  the  principles  which 
operate  on  all  commercial  tranfa^ions.  That  policy  and  thofe 
principles  are  bottomed  in  liberality.  Bargains  (ball  be  enforced, 
undertakings  (ball  be  executed,  and  promifes  to  pay  (hall  be  per* 
formed.  The  rule  of  law,  that  a  man's  own  a£)s  (ball  be  taken 
mofl  flrongly  againft  himfelf,  obtains  not  only  in  grants,  but 
extends  in  principle  to  all  other  engagements  and  undertakings. 
I  conceive,  therefore,  that  the  acceptors  of  this  bill  (hall  not  be 
beard  to  fay  in  a  court  of  juftice,  that  as  they  never  inUndidx^ 
pay  it,  fo  becaufe  they  have  inferted  lVhite*s  name  in  it,  they 
never  (hall  be  compelled  io  pay  it.  On  the  contrary,  the  law  will 
hold  them  more  flridly  to  a  compliance  with  their  engagement, 
on  the  fingle  ground  of  their  own  fraud,  and  will,  therefore,  (till 
confider  the  bill  as  capable  of  transfer  by  delivery.  A  bill  of  ex- 
change, in  its  own  nature,  amounts  to  nothing  more  than  an  autho« 
rity  on  one  hand,  to  pay  to  the  order  of  the  perfon  to  whom  it  is 
made  payable,  and  on  the  other,  to  an  undertaking  on  the  pait  of 
the  acceptor  that  he  will  pay  it.  By  this  acceptance  he  puts  himfelf 
into  a  fituation  that  makes  ii  obligatory  oniiim  to  pay  the  bill^ettbcf  . 
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in  the  very  terms  of  it,  or  as  nearly  as  poffible  to  its  literal  import ;     ijgJ* 
and  as  foon  as  he  has  made  himfelf  the  principal  debtor  for  the 


fum  contained  in  it,  the  law  raifes  a  prcfumption  againft  him.    and'joHw-. 

But  the  prefumption  here  cannot  be  that  the  acceptors  will  pay  it        »«»* 

to  the  order  of  IFhitey  becaufe  the  h£k  found  makes  that  to  be  MiNirand 

impoffible,  and  impoflible  in  their  own  knowledge.     The  name    T'cto* 

oijohn  IVhiti  then  muft  be  confidered  as  if  it  were  not  on  the  bill 

at  all,  as  no  name,  as  a  mere  non-entity.     To  whom  then  muft 

(he  prefumption  arife  that  it  was  intended  to  be  payable,  but  to 

the  only  peffon  it  could,  namely  to  the  bearer  ?    And  I  am  of 

opinion,  that  the  great  ends  of  circulation,  the  fupport  of  credit, 

and  the  extenfion  of  commerce,  would  be  in  conftant  danger  of 

fatal  checks,  if  bills  were  permitted  to  be  fo  made- as  to  enable 

confederate  acceptors  to  fet  up  their  own  fraud,  as  a  juftification 

for  refuftng  payment  to  a  fair  and  honeft  holder  of  them  for  ^  . 

hond  fide  valuable  confideration,  which  thefe  defendants  are  found 

to  have  given.     On  this  queftion  therefore  I  am  of  opinion,  that 

upon  the  matter  found  in  the  fpecial  verdict,  the  bill  meitcioned 

in  the  5th  count  may  be  deemed  in  law  a   bill  payable  to  bearer. 

But  if  the  bill  cannot  be  fuftained  as  a  bill,  payable  to  bearer^ 

then  on  the  third  queftion, 

>»  Whether  the  matter  of  the  fpecial  verdiA  will  fuftain  any 
**  other  count  in  the  declaration  ?"  I  am  of  opinion  that  it  will 
alfo  fuftain  ihe/r/?,  by  confidering  the  bill  as  a  new  bill  from  the 
time  of  the  fubfequent  indorfement  of  Livejey  and  Co.  For 
every  andorfer  charges  hjmfelf  in  the  fame  manner  as  if  he  had  « 
originally  drawn  the  bill.     From  the  moment  therefore  of  that  ^ 

fecond  indorfement  by  their  procuration,  they  gave  the  plaintiffs 
a  new  title  to  the  bill,  and  they  gave  a  frefli  authority  to  Gibfon 
and  Johnfon^  namely,  to  pay  it  to  their  own  order }  and  to  that 
authority  Gibfan  and  Johnfitn  muft  be  taken  to  have  acceded,  be- 
caufe it  is  exprefsly  found  that  their  acceptance  was  fubfequent  ' 
to  fuch  indorfement;  which  acceptance  then  made  muft  be 
coupled  with  the  knowledge,  which  they  are  found  to  have  had, 
of  the  antecedent  fiction.  I  conceive  therefore  t!liat  having  . 
accepted  it  after  Livefey  and  Co.  had  fo  indorfed  it,  and  knowing 
at  the  fame  time  that  although  there  was  on  the  bill  a  fidlitious 
indorfement,  there  was  alfo  a  resil  one,  the  law  will  prefume  them 
to  have  given  credit  to  that^  and  thereby  to  have  accepted  a  good 
and  valid  bill.  In  this  view  of  it,  I  confider  them  as  liable  to 
pay  the  bill  under  the  firft  count  in  the  declaration,  which  I  atn 
of  opinion  may  alfo  be  fuftained  by  the  fpecial  FcrdlA. 

P£RRYK, 
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1 791.         Perryn,  Baron. — With  refpefl  to  the  firft  queftioo,  mdiielf, 
Whether  the  making  of  the  infirument  declared  upon  appears 


[and  joHv.   Upon  the  fpecial  verdiS  to  be  fo  criminal,  that  the  policy  of  the 
*^       law  will  notfufFer  an  adion  to  be  founded  on  fuch  inftnunencf 


V. 


ifiNiTind  The  law  where  a  felony  has  been  committed,  will  not  peraii  the 
mEnw.  P^^^J  injured  to  proceed  againft  the  offender  in  a  civil  fait,  hot 
for  the  fake  of  the  public  he  muft  feek  his  remedy  by  a  criminal 
profecution,  and  the  civil  adion  fhall  merge  in  tbe  felony.  This 
is  certainly  To  againft  the  perfon  who  commits  tbe  felony.  The 
main  ingredient  to  conftitute  the  crime  of  forgery  Is  an  infentioa 
to  defraud  ;  it  muft  be  fo  laid  in  the  indidmentand  proved.  lo 
the  cafes  of  JTilhs  at  Launajion  («),  Tuft*%  (h)  cafe  and  BW- 
land's  (c)  cafe  cited  at  the  bar,  there  was  a  falfe  reprefenutioa 
made,  a  falfe  name  put  upon  the  feveral  bills  in  each  cafe,  aod 
in  all  an  intention  to  defraud  particular  perfons  was  charged 
exprefsly  and  found.  Putting  a  fiditious  perfon's  name  on  a  biB 
of  exchange,  will  not,  I  conceive,  amount  to  felony,  unleftdooe 
with  intent  to  defraud ;  and  I  believe  it  has  not  been  an  nnufod 
pradice  amongft  merchants,  to  draw  bills  in  favour  of  fiditioas 
payees  without  any  intention  to  defraud.  But  however  that  may 
be,  it  does  not  appear,  nor  is  it  found  by  tbe  fpecial  verdid,  tbtf 
there  was  in  this  cafe  an  intention  to  defraud  1  that,  as  I  thnk, 
ought  to  have  been  found  as  a  fafi  by  the  verdid  to  oaerge  the 
civil  adion ;  and  therefore  I  am  of  opinion,  that  the  maUngof 
the  inftrument  declared  upon,  does  not  appear  upon  the  fpe€frf 
verdidl  tt)  bd  fo  criminal,  that  ^he  policy  of  the  law  will  MC 
fuffer  an  a£lion  to  be  brought  00  fuch  inftrument. 

As  to  the  fecond  queftion,  viz.  Whether  upon  the  matter  found 
in  the  fpecial  verdifi,  the  bill  mentioned  in  the  5th  count  tan 
be  deemed  in  law  a  hiU  p^yaili  to  htanrf  Tbefe  itOt^  >ippear  in 
the  fpecial  verdi£l ;  that  the  name  of  John  Wb^U  indorfed  00  the 
bill,  was  done  by  the  drawers  previous  to  the  receiving  the  fall 
value  from  the  defendants  in  error ;  that  Glhfin  and  Jdmfm 
afterwards,  with  full  knowledge  that  John  JVbiti  was  a  non- 
entity, and  that  no  perfon  with  that  name  had  indorfed  the  bill, 
accepted  it.    This  circumfiance  being  known  to  the  acceptors, 

{a)  In  thii  cife  one  H^dket  diew  a  bill  m  a  fiditloat  name  upon  a  fi£litiOtts  drawee,  'm 
farour  of  a  ttal^yet  in  payment  for  goods  fold.  He  wai  firft  indited  for  the  cheat  it 
LaunceJIon,  and  acquitted.  Tbe  cafe  being  ftated  to  the  judget»  they  «er«  aU  •£  oftflhn 
that  the  tranfa^lion  was  a  firgiry  within  /«r.  i  Gto,  %•  r.  25.  He  wta  ahtnoHM 
indited  aga'm  (or Jirgefy,  having  drawn  another  bill  under  the  toe  drcvinftafMSy  od 
iried  before  Mr.  JuQice  Tatts  nBcdmm,  Atfufk  17679  bat  again  ac^uitMd. 

{b)  Litik's  Qr&uM  Uw,  iH.  (0  i^^*  '> 

tkeif 
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there  was  no  impofition  upon  them,  they  have  with  their  eyes     1791* 
open  ratified  and  confirmed  the  afls  of  the  dravers,  guaranteed 


the  payment  of  the  bill,  and  undertaken  to  difcharge  it.  In  the  aod'joHit- 
cafe  of  d  rawing  bills  of  exchange  to  the  order  of  a  fifiitious  payee,  *°^ 
the  drawer  and  acceptor,  knowing  the  fad,  have  no  reafon  to  Mih<t  and 
complain  of  any  injury  to  them.  The  acceptor,  either  upon  the  '*£j^* 
credit,  or  for  the  honour  of  the  drawer,  engages  to  pay  the  bill 
when  due,  and  can  never  be  difcharged  from  that  engagement 
except  by  fatisfying  the  bill,  which  if  he  once  does  to  the  ioni 
fidi  holder,  be  can  run  no  rift  of  any  clsim  from  a  fiSitious 
payee.  Every  perfon  whofe  real  name  and  fignature  appears  on 
a  bill  of  exchange,  is  refponfible  to  the  extent  of  the  credit  he 
gives  to  it  in  the  negotiation  of  it.  It  is  contrary  to  juftiee,  and 
not  to  be  endured,  that  fraudulent  drawers  and  acceptors  flipul4 
receive  benefit  by  their  own  aAs,  and  their  eftates  be  exonerated 
from  the  demands  of  their  juft  creditors.  The  claim  of  the  de* 
fendaHts  in  error  certainly  in  juftice  and  equity  Ought  to  be  Tup- 
ported,  and  I  think  it  may  in  law  be  maintained  upon  the  5th 
count,  as  on  a  bill  pajahU  U  iiunr.  The  intent  of  the  drawers 
and  acceptors  of  the  bill  feems  to  be,  to  hatre  made  a  negotiable 
iaftriifnent ;  and  if  for  any  defe£l,Ut  cannot  be  made  fe  by  in* 
dorfement,  it  is  reafonable  it  (hould  be  made  valid  in  any  way  ia 
which  that  effe£l  can  be  produced  :  and  there  does  not  occur  to 
me  any  rule  of  law  to  prevent  its  being  made  good  by  diliviry. 
If  a  bill  be  made  payable  to  a  perfon  not  exifting,  it  operates  as 
a  bill  payable  to  bearer.  Where  the  bill  is  in  the  hands  of  a 
pvrchafer  for  a  full  and  valuable  confideration  bonafide^  and  the 
acceptor,  before  his  acceptance,  is  privy  to  the  non-exiftcnce  of 
the  payee,  and  who  cannot  give  an  order,  it  is  in  efFe£l  and  in 
point  of  law  the  fame  thing  as  if  made  payable  to  tha  holdtf^ 
namely,  the  htartr.  Many  inftruments  may  be  enforced  con* 
trary  to  the  words,  Co.  Liu.  45.  a.  301.  b.  words  of  demife  may 
operate  as  a  grant,  covenant  to  (land  feifed,  confirmation,  and 
in  other  ways :  at  one  time  they  may  operate  as  a  leafe,  at  an- 
other time  as  a  confirmation,  in  order  to  preferve  right  and  do 
ju&ice,  the  law  being  anxious  and  afiute  to  obtain  thofe  purpofes. 
In  the  cafe  of'  Stone  V.  Fneland^  cited  3  Tgrm  Rep.  B.  A. 
176.  {a)  Lord  Mansfield  fatd,  in  bills  of  exchange-  names 
of  payees  were  often  ufed  of  perfons  not  haviog  exiftence,  and 
fuch  bills  indorfed  by  ihe  drawer;  an  iJ  wiih  knowledge  ef 
that  faft  a  biU  is  accepted  and  put  la  errculation,  it  fhaU  not 

(«}  Kdt  £r.:$,  316.  a  aoio  of  that  ctfe« 

lie 
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1791.      lie  in  the  acceptor's  mouth  to  fay,  the  bill  is  a  bad  one.    And  id 
■  that  cafe  Lord  Mamfield  held,  that  the  acceptor  was  liable,  though 

a^d*ToMN-   ^^^'^  ^^^  *  fifilitious  payee,  and  that  fuch  acceptor  ihould  not  be 
toN        at  liberty  to  deny  the  validity  of  the  bill,  which  by  lending  bit 
Miwrrand  acceptance  he  had  put  in  circulation.     In  Peacock  v.  Rb$iii^ 
Fbctor    DougL  632.   Lord  Mansfield  in  giving  the  opinion  of  the  court; 
faid,  «  the  law  was  fettled,  that  the  holder  of  a  bill  coming 
^<  fairly  by  it,  has  nothing  to  do  with  the  tranfa<£)ion  betwcea 
^*  the  original  parties,  except  in  the  finale  cafe  of  a  note  for  money 
"  won  at  play."     Price  v.  Neale^  3  Burr.  1354.  was  the  cafe  of 
a  forged  bill,  which  had  been  accepted  and  paid  to  the  defendant 
in  the  courfe  of  trade;  there  Lord  Mansfield  held,  that  the  acceptor 
having  given  credit  to  it  by  his  acceptance,  (hould  not  recover 
back  what  he  had  paid  to  a  bona  fide  holder.     In  Collh  v.Effwtett^ 
Term  Rep,  C.  P.  313.  {a)  where  a  bill  was  made  payable  to  i 
fiditious  payee  or  order,  it  was  holden  that  the  indorfee  migbc 
maintain  an  adion  againft  the  drawer,  as  on  a  bill  payable  to  bearer* 
Under  the  circumftances  dated  in  this  fpecial  verdid,  I  fee  no 
diftinfiion  that  can  be  made  between  the  drawer  and  acceptor  of 
fuch  bill.'  The  bill  indeed  in  this  cafe,  as  in  Collis  y.'Emmett^ 
is  payable  to  John  IfTjtte  or  order,  but  before  the  plaintiffs  in 
error  accepted  it,  they  knew  ih^t  John  fVhtte  was  not  in  exiftence, 
and  could  not  make  an  order :  the  indorfees  ignorant  of  that 
fa£),  pay  a  full  value  for  the  bill ;  the  acceptors  have,  by  lending 
their  name,  given  circulation  to  the  bill,  and  have  as  I  conceive, 
undertaken  to  pay  the  bill  to  fuch  perfon  as  (hall  be  the  bona  fide 
holder  :  their  engagement  is  to  pay  the  bill,  in  any  way  in  which 
it  can  take  efFe£t.     Upon  the  whole  therefore  I  concur  with  the 
judgment  of  both  the  courts  of  King's  Bench  and  Common  Pleas, 
and  my  anfwer  to  the  fecond  queflion  is,  that  upon  the  matter 
found  in  the  fpecial  verdi£^,  the  bill  mentioned  in  the  5th  count 
may  be  deemed  in  law  a  bill  payable  to  bearer. 

The  third  queftion  is,  Whether  the  verdifl  can  be  fu(huned 
upon  any  other  count  in  the  declaration  ?  If  the  verdid  could 
not  be  fupported  on  the  fifth,  I  conceived  it  may  be  fuftained 
upon  the  iirft  count  in  the  declaration,  and  that  this  tranfafiion 
will  fland,  or  may  be  confidered  in  this  way,  vi%.  that  by  Liw* 
fey  and  Co.  making  the  bill  payable  to  John  White  or  order,  there 
being  no  fuch  perfon  exifting  by  that  name,  they  have  them- 
felves  afiumed  and  taken  the  name  of  Wbite^  for  the  purpofe  of 
indorfing  and  negotiating  the  bill,  with  the  confcnt  and  by  the 

authontj 
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authority  of  the  perfons,  who  afterwards,  knowing  the  fa£t  ac-     179I- 
cepted  the  bill ;  that  this  was  truly  and  fubftantially  making  the 


bill  payable  to  thiir  own  order^  and  that  the  cafe  may  be  con-    ^^,^?o°^. 
fidered  as  if  every  thing  refpeding  John  ffljite  and  order,  fo  far        son 
as  regards  the  drawers  and  acceptors,  was  fl|ruclc  out  of  the  bill,  MiNiTina 
and  that  by  the  indorfement  by  Livefey  and  Co.  it  will  operate    ?*^^* 
as  a  new  bill.  Salk.  125.     Upon  the  third  queftion,  therefore,  the 
beft  opinion  I  can  form  is,  that  the  verdid  maybe fuftained  upon 
the^r/?,  as  well  as  upon  the  fifth  count  of  the  declaration. 

Thompson,  Baron. — Before  I  proceed  to  ftatc  the  queftions 
which  have  been  propofcd  to  the  judges,  it  may  be  proper  to  recal 
the  attention  of  the  houfe  to  the  declaration  in  this  cafe,  and  to 
the  fads  difclofed  in  the  fpecial  verdiA.  This  is  an  adion  of 
cjfumpfit.  The  firft  count  of  the  declaration  dates,  that  certain 
perfons  carrying  on  trade  as  parties  under  the  firm  oi  Livefey  and 
Co.  on  the  i8ih  o^  February  178S,  according  to  the  cuftom  of 
merchants  made  a  bill  of  exchange,  direded  to  the  defendants 
Gibfon  and  Johnfon^  requiring  them  three  months  after  date,  to 
pay  721  /.  51.  to  John  IVhite  or  order,  value  received,  Livefey 
and  Co.  well  knowing  that  no  fuch  perfon  as  John  White  exifled  ; 
upon  which  bill  an  indorfement  was  afterwards  made,  purporting 
to  be  the  indorfement  of  John  White  named  in  the  bill,  and  to  be 
fubfcribed  by  him,  and  purporting  to  require  the  contents  to  be 
paid  to  Livefey  and  Co.  or  order ;  that  Livefey  and  Co.  after- 
wards (by  indorfement  on  the  bill  fubfcribed  by  one  Abfalom 
Goodrich^  by  procuration  of  Livefey  znd  Co,)  appointed  the 
money  contained  in  the  bill  to  be  paid  to  the  plaintiffs,  and  de- 
livered the  bill  fo  indorfed  to  them,  and  that  the  defendants  after- 
wards accepted  the  bill,  they  well  knowing  that  no  fuch  perfon 
as  John  White  named  in  the  bill  exifted,  and  that  the  name  of 
John  If'hite  fo  indorfed,  was  not  the  hand-writing  of  any  perfon 
of  that  name. 

The  fecond  count,  after  dating  the  drawing  of  the  bill  as 
above,  "  added  Livefey  and  Co.  well  knowing  that  John  White 
**  was  not  a  perfon  dealing  with,  .or  known  to  Livefey  and  Co. 
**  and  ufing  the  name  of  John  White  in  the  bill  as  a  nominal 
*'  perfon  only,  and  intending  not  to  deliver  the  fame  to  him,  or 
**  to  procure  the  fame  to  be  aflually  indorfed  by  him.  Upon 
**  which  bill  a  certain  indorfement  was  made  purporting  to  be 
**  the  indorfement  of  John  White^  requiring  the  payment  to  be 
•*  made  to  Livefey  and  Co.  or  order ;  and  that  Livefey  and  Co, 
V  indorfed  and  delivered- the  bill  to  the  plaintiffs,  without  having 
Vol.  I.  Q,q  ««  delivered 


592  CASES  IN  HILARY  TERM 

1 79 1.     ««  delivered  the  bill  to  John  TVhite^  and  without  any  aflual  in- 

•"T "   «  dorfcmcnt  or  aflignment  of  the  bill  by  Whtu!^ 

aud  John-        The  third  count  dates,  that  the  bill  was  made  payable  to  them- 


SON 


felves  Livefey  and   Co.  by  the  name  and  defcription  of  John 

MiKFTand    fVhlte, 

L^Errw!         The  fourth  count  flaics  it  is  a  common  bill  payable  to  Jihn 
fFkiti  or  order,  and  that  John  White  indorfcd  it  to  the  plaintiffs. 

The  fifth  count  ((ates  the  bill  as  payable  to  bearer,  and  that 
the  plaintiffs  were  the  bearers :  on  which  judgment  has  been 
given  for  defendants  in  error. 

The  fixth  count  ftates  it  as  payable  to  John  TFhite  or  order, 
with  an  averment  that  when  the  bill  was  made,  there  was  no 
fuch  perfon  as  John  JFhite  the  fuppofcd  payee,  but  that  the  name 
was  merely  fictitious  ;  by  rcafon  whfreof  the  fum  mentioned  in 
the  bill  became  and  was  payable  to  the  bearer  thereof,  according 
to  the  effefl  and  meaning  of  the  bill ;  averring  alfo  that  the  plain- 
tiffs were  the  bearers  and  proprietors  thereof. 

Thefeventh  count  ftates  that  there  was  a  partnerfhip  of  certain 
perfons  ufing  trade,  as  well  in  the  name  and  firm  of  Livifey  and 
Co.  as  in  the  name  and  firm  of  John  fFhite ;  that  the  lad 
mentioned  perfons  made  the  bill,  (the  hand  of  one  of  them  on 
their  joint  account,  and  their  co-partner(hip  name  and  firm  of 
Livefey  and  Co.  being  thereunto  fubfcribed,}  and  directed  it  to 
the  defendants,  requiring  them  three  months  after  date,  to  pay 
to  the  faid  laft  mentioned  co-partners  by  the  name  of  John  White 
or  order,  721  /.  5  j.  and  that  the  faid  laft  mentioned  co-partners 
afterwards,  by  a  certain  indorfement  in  writing  appointed  the 
contents  to  be  paid  to  the  plaintiffs,  and  delivered  the  bill  fo 
indorfed  to  ihem,  i^c.  'i'he  other  counts  are  for  money  bad 
and  received  by  ihe  defendants  to  the  plaintiffs  j  for  money 
paid,  laid  our,  and  expended  by  the  plaintiffs  to  the  ufe  of  the 
defendants  ;  and  for  money  lent  and  advanced  by  the  plaintifi 
to  the  defendants. 

The  (iefendanis  having  't)Ieaded  the  general  iffue,  the  jury 
have  found  a  fpecial  verdict  to  this  cffed  ;  That  Livejey^  Har* 
greaie,  and  Co.  on  the  i8th  day  of  February  1788,  made  a  cer- 
tain inftrument  in  writing  with  their  partneiftip  name  fub- 
fcribed, direfied  to  the  defendants,  (and  which  is  fet  out  in  the 
words,)  requiring  them  three  months  after  date,  to  pay  to  7«l« 
JVhiie  or  order,  721  /.  5  j.  value  received  :  TYid^t Livefey  and  Co. 
at  the  time  of  making  it,  well  knew  that  no  fuch  perfon  ti 
John  White  in  the  inftrument  mentioned  cxiftcd. 

That 
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That  an  indorfcmcnt  was  afterwards  made  by  Livefey  and  Co.     1791. 
on  the  inftrument,  purporting  to  be  the  indorfcnacnt  of  John  • 

White  named  therein,  and  requiring  the  money  contained  in  the   ^IV^ 
inftrument,  to  be  paid  to  Z/v^  and  Co.  or  theirordecj  that        ,om 
Livefijznd  Co.  afterwards,  by  an  indorfement  on  the  inftrumenf,  j^j^^Tamd 
Aibfcribed  by  Mfalom  Goodrich^   by  procuration  of  Livefey  and     Ficto* 
Co,  appointed  the  money  to  be  paid  to  the  plaintiffs,  and  dc-     "'>^"®^' 
Hvered  the  bill  fo  indorfed  to  the  plaintiffs,  for  a  full  and  valuable 
confideration  in  money,  and  that  the  plaintiffs  became  and  ftill 
are  the  holders  of  (be  inRrument:  That  the  inftrument  was 
afterwards  accepted  by  the  defendants,  they  well  knowing  that 
no  fuch  perfon  as  John  White  named  in  the  inflrument  exifted^ 
and  that  the  name  of  John  White  indorfed  thereon,  was  not  the 
hand- writing  of  any  perfon  of  that  name.     The  verdift  then 
finds  that  Gibfon  and  Johnfon^  at  the  time  of  making  and  ac* 
cepting  the  inftrument,  had  not,  nor  had  they,  at  any  timefince^ 
any  money,  goods,  or  effedls  whatfocver,  belonging  to  Livifey 
and  Co.  or  to  Minet  and  FeSlor  in  their  hands,  and  that  Gibfon 
and  Johnfon  have  not  paid  the  bill.     Upon  this  fpecial  verdi£); 
the  court  of  King's  Bench  has  given  judgment  for  the  plaintiffs 
below  the  now  defendants  in  errofy  upon  the  fifih  count  of  the 
declaration,  and  for  the  plaintiffs  in  error  on  the  other  counts, 
And  your   Lordfliips  having  heard  the  arguments,  have  been 
pjeafed  to  propofe  the  following  queftions  to  the  judges: 

I  ft.  Whether  the  making  of  the  inftrumen^  declared  upoa 
appears  upon  the  fpecial  verdid  to  be  To  criminal,  that  the  policy 
of  the  law  will  not  fuffer  an  a£lioa  to  be  founded  upon  fuch 
inftrument  ? 

2dly.  Whether  upon  the  matter  found  in  the  fpecial  verdi<9'^ 
the  bill  mentioned  in  the  fifth  count  can  be  deemed  in  law  a  bill 
payable  to  bearer  f 

3dly».  Whether  the  matter  of  the  fpecial  verdi£t  will  fudain 
any  other  count  in  the  declaration  ? 

The  fir  ft  queftion  propofed,  does  not  proceed  on  any  obje£iion 
to  the  form  of  this  particular  adion,  but  to  the  maintaining  of 
any  a£tion  whatfoever  againfl  Gibfon  and  Johnfon^  in  refpe£k  of 
the  bill  in  queftion,  fuppofing  that^there  may  have  been  dif- 
dofed  by  the  fpecial  verdid  fuch  a  degree  of  criminality  on  the 
part  of  Gibfon  and  Johnfon^  in  the  (bare  they  have  had  in  the 
tranfaAion  relating  to  this  bill,  as  is  fufficient  to  involve  them 
in  the  guilt  of  felony,  and  confequently  fjch  as  calls  for  a 
public  profecution,  inftead  of  a  private  a£lion  by  the  part/ 

Qj{  %  complaiflbf 
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lygi.     comphining  of  the  breach  of  a  contra£l  fo  conftituted.    U(i« 
doubtedly  there  have  been  cafes,  in  which  the  indorfement  of  a 


and'roHN-  ^^*^^0"S  name  upon  a  bill  of  exchange  has  been  determined  to 
toN  be  a  forgery  ;  for  it  is  not  eflential  to  conftitute  that  crime,  that 
MiNiTind  ^^^^^  fliould  be  a  perfon  in  cxiftence  whofc  name  is  forged^ 
FicTOK  though  it  is  eflential  that  it  (hould  be  done  with  intent  to  defraud 
*  fome  perfon,  who  muft  be  particularly  fpecified.  In  the  prefent 
cafe,  there  is  nothing  (lated  by  the  verdid  to  charge  Gibfrn  and 
Jobnfon  with  the  fa£l  of  aflifting  Livefey  and  Co.  in  the  faife 
making  or  counterfeiting  this  indorfement,  even  fuppofing  it  had 
been  exprefsly  found  to  have  been  done  by  Livefiy  and  Co.  with 
intent  to  defraud  Minet  and  FeSfor,  If  therefore  there  is  an? 
ground  for  imputing  to  Gibfin  and  John/a:!  z  felony  in  refpeftof 
this  bill,  it  muft  be  the  offence  and  uttering  and  publiihing  the 
indorfement  knowing  it  to  be  forged.  .1  am  at  prefent  by  no 
means  prepared  to  fay,  that  the  mere  undertaking  of  a  man  to.pay 
a  bill  drawn  upon  him  by  his  correfpondent  in  favour  of  a  pcrfcn 
who  has  no  exifteoce,  is  of  itfelf  an  uttering  and  publifliing  of 
the  indorfement  knowing  it  to  be  forged,  within  the  meaning  of 
the  ftatute.  But  whatever  may  be  the  determination  of  fucb  a 
cafe,  if  ever  it  (hould  come  before  a  court  of  criminal  judica- 
ture, the  queftion  cannot  arife  unlefs  the  fadt  be  dated  to  be 
committed  with  intent  to  defraud  fome  particular  perfon,  which 
is  not  the  prefent  cafe.  And  indeed  it  here  appears,  that  Mlmt 
and  Fe£ior  had  parted  with  their  money  to  Livefey  and  Co.  for 
the  bill,  before  it  was  accepted  by  Gib/on  and  John/on.  If  there- 
fore this  preliminary  objeftion  to  the  plaintiff's  caufe  of  aflion 
1)6  not  well  founded,  which  I  conceive  it  not  to  be,  it  is  next  to 
be  confidered,  Whether  this  a£lion  can  be  maintained  on  the  fifth 
count  of  the  declaration,  which  treats  the  bill  as  payable  to  the 
bearer,  and  deduces  a  tit'e  to  the  plaintiffs  in  the  adion,  in  that 
charader,  on  which  count  judgment  has  been  given  for  them 
by  the  court  of  King's  Bench.  To  confider  the  bill  in  queftioa 
as  a  bill  payable  to  bearer,  is  undoubtedly  to  treat  it  as  an  inftru* 
ment  in  a  different  form  from  that  in  which  it  appears ;  and  yet 
it  is  certain  that  the  bill  is  not  in  reality  what  it  imports  to  be. 
The  conftruflion  which  has  been  put  upon  this  inftrument  by 
the  court  below,  is  that  which  will  give  eflFedl  to  it,  and  com- 
pel the  defendants  there  to  do,  what  in  juftice  they  are  bound  to 
do,  viz.  to  make  good  the  engagement  they  entered  into  by 
accepting  the  bill;  viz.  to  pay  the  amount  of  it.  In  order  to 
fupport  this  conftru^ion^  recourfe  muft  be  hid  to  the  H&% 

difclofcd 
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difclofed  by  the  fpecial  verdi(S  ;  and  there  it  appears  that  Livifiy     1791. 
and  Co.  when  they  made,  and  Gihfon  and  John/on  when  they  ac 


cepted  the  bill,  knew  that  there  v/as  no  fuch  perfon  as  John  ^^^H^^ 
fUjite^  the  fuppofcd  payee  of  the  bill,  in  exiftence,  to  receive  the  son 
money  or  authorize  any  other  peifon  by  indorfement  to  receive  i^,„^Tand 
it,  and  that  the  bill  was  incapable  of  being  negotiated  in  that  Fector 
form.  But  it  was  meant  to  be  a  negotiable  bill  of  exchange, 
and  has  adlually  been  delivered  for  a  valuable  coniideration  ;  and 
therefore  to  give  efFefl  to  it,  and  to  what  we  muft  take  to  be  the 
intention  of  the  parties,  it  feems  requifite  to  conftruc  it  (as  be« 
tween  thofe  parties)  a  bill  payable  to  bearer^  and  confequently 
afiignable  by  the  delivery  which  has  taken  place.  It  is  clear, 
(as  was  faid  by  the  court  of  King's  Bench  in-  giving  judgment 
in  the  cafe  of  [a)  Tatloci  v.  Harrisy  in  Eajier  term  1789,)  that 
many  inftruments  may  be  enforced  contrary  to  the  wording  of 
them  ;  as  if  B.  tenant  for  the  life  of  C.  and  be  in  remainder' 
or  rtverfion  in  fee  having  fcveral  eftatcs  in  the  fame  land,  join 
in  the  fame  leafe  by  deed  ;  during  the  life  of  C  it  fhall  be  con- 
fidered  as  the  leafe  of  B,  and  confirmation  of  him  in  reverfion  . 
or  remainder,  and  after  the  death  of  C.  it  is  the  leafe  of  the 
remainder  man  and  the  confirmation  of  B.  according  to  Co.  Lit» 
45.  a.  The  cafe  of  Collis  v.  Emmett  determined  by  the  court 
of  Common  Pleas  in  Hilary  term  1790,  which  is  reported  in 
the  {b)  Term  Reports  of  that  court,  and  which  has  been  referred 
%o  in  the  argument,  appears  to  have  been  decided  on  the  fame 
principle  with  the  prefent  cafe.  There  the  defendant  wrote  his 
name  on  a  blank  paper,  and  delivered  it  to  Livefey  and  Co.  for 
the  purpofe  of  drawing  a  bill  of  exchange  for  fuch  fum  and  pay- 
able to  fuch  perfon  as  they  (hould  think  fit.  Livefey  and  Co/ 
drew  a  bill  on  the  paper  over  the  defendant's  name,  for  1551  /. 
upon  themfclves,  payable  to  George  Chapman  or  order,  which  a 
clerk  of  Livefey  and  Co.  accepted  for  them  \  and  with  the  autho- 
rity of  Livefey  and  Co.  the  name  of  George  Chapman  was  indorfed 
upon  the  paper.  This  bill  was  then  delivered  for  a  valuable  con- 
fideratton  to  a  perfon  on  behalf  of  one  Jeffery^  who  negotiated 
it  with  the  plaintiffs :  there  was  no  fuch  pexfon  as  Chapman  th«i 
fuppofed  payee.  In  an  action  brought  by  the  plaintiffs  againft 
Emmett  as  the  drawer  of  the  bill,  the  court  held  upon  a  fpecial 
verdid,  that  the  plaintiffs  might  recover  againft  htm  as  the. 
drawer  of  a  bill  payable  to  bearer^  on  a  count  to  that  cfFea. 
VpoQ  the  whole  therefore  I  conceive,  on  this  fpecial  verdid,, 

{»)  3  T:ermRep.  B.  R.  174-  ijk)  'date,  313. 

Q,q  a  that 
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1 791.      that  the  bill  mentioned  in  the  fifth  count  may  be  deemed  in  law 

a  bill  payable  to  bearer. 


and  John-       ^"^  fuppofing  that  it  Cannot  properly  be  fo  deemed,  then  I  con- 
^^**        ceive  that  the  matter  of  the  fpecial  verdi<a  will  fuftain  the  firfl 

MiNETand  count  in  the  declaration,  ajid  in  this  way,  viz*  the  rcqueftcon- 
ia£xror?  taincd  in  the  bill  diredlcd  to  Gibfon  and  Johnfon  to  pay  the  mo- 
ney to  John  jyhife  or  order,  inafmuch  as  no  fuch  perfon  cxiftcd, 
and  that  was  known  both  to  the  drawer  and  drawee,  may  be  con- 
fidercd  (as  between  thofe  paities)  as  a  rcqueft  to  pay  fo  much 
money,  without  mentioning  any  payee  ;  and  the  indorfement  of 
the  fidlicious  name  a  mere  nullity,  conveying  no  intereft  to  Live^ 
fey  and  Co,  as  indorfces.  It  is  material  then  to  confider  wJwt, 
under  thefe  circumftances,  may  be  the  cffeft  of  the  indorfement 
from  Livefey  and  Co.  on  the  bill,  whereby  they  cire£l  the  con- 
tents to  be  paid  to  Minet  and  FeSIor,  In  fuch  cafe,  it  feems  no 
forced  conftruftion  of  that  indorfenicnt  to  fay,  that  Livefey  znd 
Co.  fpealc  by  it  this  language  to  Gibfon  and  Johnfan  :  "  We  have 
•  .  "  on  the  face  of  this  bill  required  )ou  to  pay  721/.  5^.  without 
*'  mentioning  any  real  perfun  to  whom  it  can  be  paid,  (and 
**  which  you  know,)  we  now  dire(f\  you  to  pay  that  fum  to 
*•  Allnct  and  FeSlor,**  A^ter  which  dirt6lion,  tha  acceptance 
is  made  by  Gibfon  and  Johnfjj^  Thus  ;hc  names  of  Mimt  and 
Frflor  may  be  incorporated  m  the  bill,  iiiHead  of  the  fi*ititiou$ 
name  of  John  JFhiie\  and  ihcy  will  be  intitled  to  maintain  their 
adlion  on  the  firft  count  of  the  declaration,  which  has  flated  the 
fpecial  circumftances  of  the  cafe,  and  whicfh  arc  verified  by  the 
fpecial  veruift. 

The  refult  of  the  whole  is,  that  the  opinion,  which  with  all 
deference  I  have  to  fubmic  to  the  houfe  on  the  quedions  pro* 
pofed  is, 

1.  7  hat  the  making  the  inftrument  declared  upon,  does  not 
appear  upon  the  fpecial  vcrdift  to  be  fo  criminal,  that  the  policy 
of  the  law  will  not  fufFer  an  a£lion  to  be  founded  on  fuch  in- 
ftrument. 

2.  That  upon  the  matter  found  in  the  fpecial  verdiS,  the  bill 
mentioned  in  the  fifth  count  can  be  deemed  in  law  a  bill  fayabU 
to  bearer.     Or  if  it  cannot,  then 

3.  That  the  matter  of  the  fpecial  vcrdi£l  will  fuftain  xht  firft 
count  of  the  declaration. 

Gould,  J.— As  it  appears  in  the  firft  count  and  by  the 
verdiift,  that  the  drawers  Livefey  and  Co.  and  the  drawees  Gihfim 
9nd  Johnfon  knew  that  po  fuch  perfon  as  John  WhiU  cxiftcd, 

and 
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and  therefore  that  it  was  impofllble  there  (bould  be  fuch  an  in-     ^79^* 
dorfementas  the  bill  literally  feems  to  require,  and  confequently  ' 
that  it  could  never  have  been  intended  there  fliould  be  fuch  an  andjoHN- 
indorfemenC,  I  think  that  mull  be  rejei^ed  as  furplufage  and       '^" 
repugnant.     The  bill  then  will  ftand   as  a  dirediion  to  pay  to  MiNsVand 
order^  and  fuppofing  it  to  have  been  drawn  in  that  form,  to  pay    ^*£,^^ 
to  order,  I  confider  the  word  our  muft  have  been  fupplied  by  a 
nccciTdry  fubintel/igiiur  'y  and  then  the  bill  being  indorfed  to  the 
plaintiffs  for  a  full  and  valuable  confideration,  they  became  the 
bond  fide  holders,  and  upon  this  conftrudion,  clearly  intitled  to 
recover  againfl  the  acceptors.     Nor  would  the  law  allow  them 
or  the  drawers  to  fay  that  they  intended  to  cheat  and  defraud  the 
holders  who  (hould  purchafe  it  as  a  fair  bill,  which  the  acceptors 
ratified  as  fuch,  and  on  whom  (the  bill  being  directed  to  them 
to  pay)  the  plaintiffs  could  not  but  have  a  principal  reliance  for 
payment  in  cafe  they  fliould  accept  it,  which  from  the  i\ature  of 
the  tranfaSion  was  to  be  expeiSled.     For  Lex  eft  fanHio  jufta^ 
Rubens  henejia^  probibens  contraria.     I  therefore  conclude  that  this 
bill  is  to  be  confidered  as  a  bill  drawn  on  the  defendants,  payable 
to  the  order  of  the  drawers^  and  in  that  view  is  no  more  than  in 
the  ordinary  courfe  of  a  bill  payable  to  order  within  the  cuflom 
of  merchants;  in  which  cafe,  whether  the  acceptor  had  effects 
of  the  drawer  or  not,  is  immaterial. 

Upon  the  fuppofition  that  the  opinion  I  entertain  and  have 
delivered  on  the  firfl  count  (hould  be  conceived  not  to  be  tenable, 
the  next  confideration  will  be,  whether  the  ground  taken  by  the 
court  of  King's  Bench,  to  conffrue  it  to  be  a  bill  under  the 
circumflances  of  the  cafe  payable  to  bearer  is  right,  ut  res  magis 
valeat  quam  pereat  5  whether,  when  it  is  impoffible  for  the  inftru- 
ment  to  operate  literally,  the  equity  of  the  law  will  not  put  fuch 
a  fenfe  upon  it  ;is  will  anfwer  the  intention  of  the  parties,  and 
give  it  effect.  It  would  be  enough  to  fay,  to  give  iteffedl  to  the 
innocent  party,  but  I  do  not  hefitate  to  fpeak  plurally,  the  inten^ 
tlon  of  the  parties y  fince  it  appears  that  both  drawers  and  acceptors, 
knew  it  could  not  have  effed  literally  in  the  form  in  which  i^ 
was  fabricated,  and  as  I  have  already  obferved,  the  law  will  not 
endure  that  they  fhould  allege  that  their  intention  was  fraudulent  $ 
for  allegans  fuam  turpitudinem  non  efi  auiiendus..  It  is  a  rule  of 
law,  that  every  inflrument  fliall  be  conftrued  in  the  moft  forcible 
manner  againft  the  maker.  The  argument  then  reful(s  to  this : 
it  was  in  the  power  of  the  drawers  and  acceptors  (for  it  is  evi« 

Q.q  4  4cnt 
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1 791.     dent  they  aSed  in  concert)  to  have  framed  the  bill  to  be  payable 
■  to  a  real  perfon  or  order,  or  to  bearer,  and  in  either  cafe  it  would 

Md'foHN-    ^^^^  ^^^"  efFedual  to  charge  the  drawers,  and  after  acceptance 
SON        the  drawees.     But  they  do  not  choofe  to  take  the  firft  courfe, 
MiNETand  *"^  "  ^*  highly  probable  (I  might  fay  apparent)  that  the  reafoa 
i-;:cTon     was,  they  knew  that  no  fubftantial  payee  would  indorfe  the  bill, 
and  fo  their  purpofe  in  that  form  would  be  defeated.     They  there- 
fore refort  to  an  elufory  form,  which  could  not  in  that  (hipe 
have  any  force  or  efFe<£^.     It  remains  then  that  it  fhould  be  con-i 
ftrued  ihTit  thiy  meant  the  bill  Qiould  be  payabU  U  hiartr^  as  being 
the  only  way  in  which,  in  its  original  formation,  it  could  take 
cStfX  and  oblige  them  as  a  bill  of  exchange. 

No  violence  is  done ;  it  follows  and  enforces  what  nr.uft  be 
prefumidto  be  their  intention^  the  payment  to  the  perfon  jufily 
incitled  to  the  money.  No  inconvenience  can  enfue,  becaufe  by 
the  fatisfadlion  of  the  bill  all  farther  circulation  of  it  is  at  an  end. 
For  thefereafons  I  am  of  opinion  that  the  court  of  King's  Bench 
had  fufficient  foundation  to  decide  for  the  plaintiffs  on  the  fifth 
count. 

Lord  Chief  Baron  £yr£. — This  is  an  adion  on  the  cafe,  and 
the  plaintiffs'  declaration  conflils  of  ten  counts.  In  the  firft 
they  flate,  that  certain  perfons  ufing  trade  and  commerce  as 
co^'partnersy  in  the  co-pa rtnerfhip  name  and  firm  of  Llvejej^ 
Hargreave  and  Co.  according  to  the  ufage  and  cuflom  of  mer« 
chants,  made  their  bill  of  exchange  in  writing,  (the  hand  of 
one  the  faid  corpartners  on  their  joint  account,  and  in  their 
co-partner(hip  name  and  firm,  being  thereunto  fubfcribcd,)  and 
dire£led  it  to  the  defendants  by  the  name,  ^f.  and  thereby 
required  them,  three  months  after  date,  to  pay  to  Mr.  J$lm 
White  ot  order,  721  /.  5  s,  value  received,  with  or  without  advice, 
they  the  faid  Livefey,  Hargreave  and  Co.  then  and  there  well 
knowing  that  no  fuch  perfon  as  John  White  in  the  faid  bill  of 
exchange  named,  exiflcd :  upon  which  bill  afterwards  an 
indorfenient  was  made,  purporting  to  be  the  indorfement  of 
John  White  named  in  the  faid  bill,  and  to  be  fubfcribcd  with  bis 
hand  and  name,  and  purporting  to  require  the  fum  of  money  in 
the  bill  contained  to  be  paid  to  the  faid  Livefey^  Hargreave  and 
Co.  or  their  order.  That  afterwards  the  faid  perfons  ufing 
trade,  Wr.  in  the  name  and  firm  of  Livefey^  Hargreave  and  Co. 
by  an  indorfement  fubfcribcd  with  the  name  and  hand  of  Jbfalem 
^osdrich^  by  procuration  of  the  faid  Livefey^  Hargreave  and  Co. 

according 
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according  to  the  ufage  and  cuftom  of  merchants,  appointed  the      1791. 
contents  of  the  bill  to  be  paid  to  the  plaintiffs,  and  delivered  the  * 

bill  fo  indorfed  with  the  names  of  If^hitt  and  Goodrich^  to  the     C'J'o** 
plaintifFs;  which  bill  was  afterwards,  according  to  the  ufage  and        son 
cuftom  of  merchants,  (hewn  and  prefeotedto  the  defendants  for  MiNiTaad 
their  acceptance,  who  according^ to  the  ufage  and  cuftom  of    F*"°*. 
merchants,  accepted  the  fame,  knowing  that  no  fuch  perfon  as 
John  IVbite  in  the  bill  named,  exiftcd,  and  that  the  name  John 
mite  indorfed  on  the  bill,  was  not  the  hand-writing  of  any 
perfon  of  that  name.     By  reafon  whefiof,  and  by  force  of  the  ufags 
4md  cuftom  of  merchantSy  the  defendants  became  liable  to  pay  to 
the  plaintifFs  the  contents  of  the  bill  according  to  the  tenor  and 
effedl  of  the  bill,  and  of  their  acceptance,  ^c. 

The  fum  of  this  count  is,  that  Livefeyy  Hargreave  and  Co. 
drew  a  bill  on  the  defendants,  payable  to  a  non-exifting  payee, 
which  was  indorfed  by  fomebody,  in  the  name  of  fuch  payee,  to 
Livefeyy  Hargreave  and  Co*  and  by  them  by  procuration  indorfed 
and  delivered  to  the  plaintifFs ;  which  bill  was  afterwards  accepted 
by  the  defendants,  knowing  the  payee  to  be  non-exifting,  and 
the  indorfement  by  the  payee  not  to  be  the  hand-^writing  of  any 
perfon  of  that  name. 

The  fecond  count  ftates  the  making  the  bill,  as  before,  by 
Livefey^  Hargreave  and  Co.  they  knowing  that  the  faid  Joha 
JVhiti  was  not  a  perfon  dealing  with,  or  known  to  them,  and 
ufing  his  name  as  a  nominal  perfon  only,  and  intending  not  to 
deliver  the  fame  to  be  a<SualIy  indorfed  by  him.  This  count 
then  ftates  the  indorfement  as  before,  and  the  fubfequent  indorfe- 
ment by  Livefey^  Hargreave  and  Co.  by  procuration  to  the 
plaintiffs,  and  that  Livefey^  Hargreave  and  Co.  delivered  the  bill 
fo  indorfed  to  the  plaintiffs,  witliout  having  delivered  the  fame 
to  the  faid  John  TFhitey  and  without  any  aftual  indorfement  or 
affignment  thereof  by  the  faid  John  White.  It  then  ftates  the 
prefenting  the  bill  for  acceptance  as  before,  and  that  the  de- 
fendants well  knowing  that  Livefey^  Hargreave  and  Co.  had 
made  and  delivered  the  bill  as  aforefaid,  with  fuch  intention  as 
aforefaid,  and  that  the  name  John  White  indorfed  was  not  the 
proper  h^nd- writing  of  John  White  in  the  bill  named,  accepted 
the  fame,  Wr. 

This  fecond  count  does  not  feem  to  differ  effentially  from  the* 
firft. 

The  third  count  ftates  the  bill,  as  before,  fo  be  made  payable 
t$  them  Livefey^  Hargreave  and  Co.  by  tbf  nana  and  defcription 
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1791.     of  Air.  John  Wljite  or  order ^  and  fo  dropping  the  indorfcmcnt  in 
the  name  of  John  jyhitt^  ftates  that  the  perfons  ufing  trade,  tfc. 


ia  £nor« 


j^'foH"-     '"  ^^^  ^^^  ^^  Livefey^  Hargreave  and  Co.  by  indorfement  under 
SON        the  hand  of  Abfalom  Goodrich  by  procuration,  l^c.  appointed  the 
MiNETaad  ^^"^^"^^  °^  ^^^  ^^"  ^°  ^^  P^*^  ^^  ^^^  plaintiffs,  and  delivered  i^ 
Fect«r     to  the  plaintiffs  fo  indorftd,  and  alfo  having  the  name  of  John 
White  indor fed  upon  the  fame.     The  count  then  ftates  that  ft  was 
prefented  for  acceptance  and  accepted  in  the  comnaon  f&rm,  by 
rcafon  whereof,  l^c. 

In  this  count  nothing  is  imputed  to  the  acceptors. 
The  fourth  count  fiates  the  drawing  the  bill,  as  before, 
delivery  to  John  IVhite^  a  regular  indorfement  by  IVhitt  to  the 
plaintiffs,  (dropping  Goodrich's  indorfement  by  procuration,)  the 
prefenting  for  acceptance,  and  the  acceptance.  By  feafon 
whereof,  fcfr. 

This  count  is  in  the  form  in  which  the  declaration  ought  to  be 
conceived,  in  real  tranfadions. 

The  fifth  count,  upon  which  the  plaintiffs  bad  judgment, 
flates  the  bill  as  drawn  before,  payable /^ /)&^  ^fjr/r  thereof ;  that 
the  plaintiffs  before  any  payment  made,  became  and  were  the 
bearers  and  owners  thereof;  of  which  premifes  the  defendants 
had  notice ;  that  the  bill  was  prefented  for  acceptance,  and 
accepted,  by  reafon  whereof,  i^c. 

The  fixth  count  ftates  the  fpecial  matter,  ratione  cujus  the  bill 
became  payable  to  bearer.  It  ftates  the  bill  drawn  and  payable  as 
in  the  firft  count ;  then  the  plaintiffs  aver  that  there  was  no  fuch 
perfon  as  John  White  the  fuppofed  payee,  but  that  the  name  was 
merely  fidtitious;  by  reafon  whereof  the  contents  of  the  bill 
became  and  were  payable  to  the  bearer  thereof  y  according  to  tkt 
iffeSi  and  meaning  of  the  faid  bill^  and  that  the  plaintiffs  afterwards 
became  the  bearers  and  proprietors  of  it  in  due  form  of  law. 
The  count  then  ftates  the  prefenting  the  bill  and  the  defendant's 
acceptance.     By  reafon  whereof,  l^c. 

The  feventh  count  is  a  mere  amplification  of  the  third,  fiating 
that  at  the  time  of  making  the  bill,  there  was  a  partnerftiip  or 
houfe  of  certain  perfons  ufmg  trade,  as  well  in  the  name  and  firm 
of  Livefey^  Hargreave  and  Co.  as  the  name  and  firm  of  John  lybiu. 
That  the  faid  laft  mentioned  perfons  made  their  bill  in  tbeir  co- 
partnerftiip  name  and  firm  of  Livefey^  Hargreave  znA  Co.  pajrablo 
to  them  the  faid  laft  mentioned  co-partners  by  the  name  of  Mr« 
John  White  or  order :  and  that  the  laft  mentioned  co-partners 
by  an  Indorfement  in  writing,  appointed  the  contents  of  the  bill 

Co 
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to  be  paid  to  the  plaintiffs,  and  delivered  the  bill  fo  indorfed  to     I79i« 
the  plaintiffs.     The  prefenting  and  acceptance  are  then  ftated» 
by  reafon  whereof,  t^c. 

The  eighth,  ninth,  and  tenth  counts  are  for  money  had  and 
received,  money  paid,  laid  out  and  expended,  money  lent  and  MiNEraoi 
advanced.     The  general  iifue  is  pleaded,  and  upon  the  trial  the    Ficto* 
jury  find  this  fpecial  verdift :  namely,  ^     **'• 

*'  That  the  perfons  trading  under  the  firm  of  Ltvefey,  Har^ 
*'  grkivi  and  Co.  made  a  certain  inftrument  in  writing,  the  tenor 
**  of  which  they  fet  forth,  of  the  purport  and  cffc£l  of  the  bill  of 
**  exchange  as  flated  in  the  firfl  count.  That  at  the  time  of 
^*  making  the  faid  inflrument,  they  well  knew  that  nofuch  perfon 
"  as  John  White  therein  named,  exifted.  That  an  indorfement 
**  was  made  hy  them  upon  the  inftrument,  purporting  to  be  the 
**  indorfement  of  John  WhiU  named  therein,  and  to  be  fubfcribcd 
<^  with  his  hand  and  name,  and  to  require  the  fum  in  the  inftru- 
^'  ment  contained,  to  be  paid  to  them  or  their  order.  The  in* 
♦*  dorfement  is  then  found  by  them,  in  the  name  of  Goodrich^hy 
**  procuration  to  the  plaintiffs,  and  that  the  inflrument  fo  indorfed 
<'  was  delivered  by  them  to  the  plaintiffs  for  a  full  and  valuable 
**  confideration  in  money  paid  to  them  by  the  plaintiffs,  and 
^*  that  the  plaintiffs  then  and  there  became  and  are  the  holders  of 
<*  the  faid  inftrument.  That  they  prefented  it  for  acceptance 
^*  to  the  defendants,  who  accepted  it,  well  knowing  that  no  fuch 
**  perfon  as  John  JVhite^  in  the  faid  inftrument  named,  exifted ; 
**  and  that  the  name  of  John  White  fo  indorfed  thereon,  was  not 
*•  the  handvwriting  of  any  perfon  of  that  name.  That  the 
^*  defendants  at  the  time  of  making  and  accepting  the  faid  in- 
•*  ftrument,  had  not,  nor  had  at  any  time  fince,  any  money, 
**  goods  or  effeds  whatfoever,  of  Livefey^  Hargreave  and  Co« 
**  or  of  the  plaintiffs  in  their  hands,"  ^c.  . 

Upon  this  record  three  queftions  are  made;  the  laft  is  infub- 
fiance,  Whether  this  fpecial  verdi£i  will  fuftain  anyone  of  the  ten 
counts  in  the  declaration  except  the  fifth?  in  order  to  narrow 
tjiis  queftion,  and  to  introduce  wbat  appears  to  me  to  be  the  real 
point,  it  may  be  proper  to  obferve  in  this  place,  that  five  of  the 
ten  counts  in  the  declaration,  namely,  the  third,  feventb,  eighth, 
ninth,  and  tenth,  feem^o  be  laid  out  of  the  cafe  by  the  fpecial 
vcrdid.  The  bill  is  not  made  payable  to  Livefey^  Hargreave  and 
Co.  by  the  name  of' John  White^  which  is  ftated  in  the  third 
count ;  nor  is  it  made  payable  to  them  by  the  medium  ftated  in 
the  feventh  count,  that  there  was  a  partnerfliip  trading  in  both 
lirms  \  and  the  fa£t  7ound»  that  the  acceptors  bad  no  money  in 

10  their 
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1791*     their  hands  either  of  the  drawers  or  of  the  plaintiflfs,  feens  to 
^  exclude  the  three  laft  counts.     As  to  thofe  three  laft  counts  it  it 

MdjoHN-  '^  ^^  obfcrved,  in  addition  to  the  cfFeft  of  the  finding  in  the 
toK  negative^  that  if  there  had  been  no  fach  negative  findiogy  ftill  the 
MiNETand  Q^cc^ial  verdifl  would  not  have  fupported  thofe  counts,  the  find- 
Fr  c  rot  \^g  amounting  at  beft  to  nothing  more  than  ividena  of  thtfaSt 
of  money  had  and  received,  which  according  to  the  rules  which 
govern  the  application  of  fpecial  verdids  to  the  matters  in  ifiuf, 
is  always  deemed  an  infufEcient  finding.  I  have  faid  that  I 
obje£t  to  the  three  laft  counts,  one  of  which  is  for  money  paid,  lit. 
that  they  are  not  fuund.  I  go  farther,  and  fay,  that  the  evidence. 
which  might  have  fupported  either  of  thofe  counts  is  not  found, 
and  particularly  the  evidence  which  might  have  fupported  the 
count  for  money  pv»id,  c!fc.  The  theory  of  a  bill  of  exchange  is, 
that  the  bill  is  an  aiEgnment  to  the  payee  of  a  debt  due  from  the 
acceptor  to  the  drawer,  and  that  acceptance  imports  that  the 
acceptor  is  a  debtor  to  the  drawer,  or  at  leaft  bas  eflfeAs  of  the 
drawer^s  in  his  hands.  But  in  an  a£tion  wherein  the  declara- 
tion  is  upon  the  bill  itfclf,  cnating  a  duty  by  the  cuftom  rf  mer^ 
ihantSy  this  is  all  out  of  the  cafe.  In  any  other  adion  of  afumpfii 
at  common  law  founded  upon  a  bill  of  exchange,  the  bill  is  offer- 
ed as  evidence  only  of  the  duty.  It  has  been  exprefsly  deter* 
mined  {a)  that  a  general  inckbltatus  ajfumpfit  will  not  lie  upon  a 
bill  of  exchange;  but  the  iW/^//tf/«/  muft  be  for  fome  duty, 
fuch  as  money  lent,  l^c.  and  the  bill  is  offered  as  evidence  of 
that  duty.  Now  when  it  is  offered  as  evidence  of  the  duty,  it  is 
but  evidence;  and  any  of  the  prefumptions  which  the  writing 
affords  may  be  contradidled  by  evidence,  and  from  the  whole  of 
the  evidence  the  jury  muft  draw  the  concluGon  of  faA,  that  fo 
much  money  was  lent,  fo  much  had  and  received,  lie*  The 
prefumptions  of  evidence  which  the  writing  affords,  have  no 
application  to  the  ajfumpfit  for  money  paid  by  the  payee  or  bolder 
of  a  bill  to  the  ufe  of  the  acceptor :  it  muft  be  a  very  fpeciai 
cafe  which  will  fupport  fuch  an  ajfumpfit.  I  can  conceive  a  cafe, 
in  which  an  acceptance  might  be  evidence  of  money  paid  by  the 
payee  to  the  ufe  of  the  acceptor.  I  may  borrow  of  one  nan  to 
lend  to  another^  and  if  the  perfon  of  whom  I  borrow  the  money 
pays  it  by  my  order  into  the  hands  of  him  to  whom  I  mean  to 
lend  it,  this  might  be  a  ground  upon  which  a  jury  might  find 
that  the  money  was  paid  to  my  ufe.  A  bill  of  exchange  may  Ke 
the  fmdium  by  which  I  the  acceptor  borrow  the  amount  of  the 
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InH  of  the  payee  to  lend  to  the  drawer  ;  and  when  the  payee  with     I79T« 
the  privity  of  me  the  acceptor,  and  at  my  rcquefl,  pays  to  the 


in  Error. 


drawer  the  amount  of  the  bill,  the  money  fo  paid  may  be  faid  to  be    Gib^v.n 

11  I         /•       ^  L  U  .  .       and  JoH  N  - 

paid  to  the  drawer  to  the  ufe  or  me  the  acceptor,     hut  upon  this       son 
fpecial  verdiS,  neither  the  fad,  nor  the  evidence  of  the  fa£t  is  ,-    ''•      . 
found.     The  payee's  money  is  not  found  to  have  been  advanced     Fbctok 
to  the  drawer  at  the  requeft  of  the  acceptor,  with  his  privity,  or 
with  any  fort  of  communication  with  him.     No  man  will  deny 
that  before  the  acceptance  it  was  a  loan  to  the  drawer,  for  which 
the  drawer  was  debtor  to  the  payee.     The  mere  acceptance^ 
without  any  communication  of  the  circumftances  attending  that 
loan,  could  not  alter  the  nature  of  the  acceptor's  engagement,  nor 
amount  to  a  ratification  of  any  thing  which  had  pailed  between  the 
drawer  and  the  payee,  nor  charge  the  acceptor  beyond  the  ordi- 
nary cffc€t  of  his  acceptance. 

But  further,  ratification  fuppofes  fometfaing  which  may  be  ra- 
tified :  but  there  is  nothing  found  by  this  fpecial  verdiA  to  have 
pailed  between  the  drawer  and  the  payee,  in  any  manner  involving 
the  acceptor,  or  which  the  acceptor  could  ratify.  We  are  not 
firft  to  prefume  a  tranfadion  between  the  drawer  and  payee, 
which  could  charge  the  acceptor,  and  then  make  his  acceptance 
a  ratification  of  that  tranfadion.  There  are  only  two  fa£ls  ftated, 
which  in  any  manner  concern  the  acceptor.  He  had  no  effeds  in 
his  hands  of  the  drawer's,  and  be  knew  that  the  payee  was  fidi- 
tious.  The  acceptance,  the  acceptor  having  in  fad  no  effcQs  in 
his  hands,  approaches  nearer  to  an  undertaking  for  the  debt  of 
another  which  had  been  previoufly  contraAed,  than  to  any  other 
fpecies  of  contrad  at  the  common  law«  The  acceptor's  know- 
ledge that  the  payee  was  fiditious  may  inftSt  the  contract  he  has 
entered  into  with  fraud,  but  cannot  alter  the  nature  of  the  con- 
traftitfelf.  I  remain  therefore  of  opinion,  that  the  three  laft 
counts,  which  are  general  indebitatus  ajfumpjit  for  duties,  cannot 
be  fupported  by  this  fpecial  verdiA.  And  upon  the  difcuflion 
of  the  queftion,  it  appears  to  me  that  the  argument  is  more  ton- 
clufive  againft  the  ninth  count,  for  money  paid  to  the  ufe  of  the 
acceptor,  than  againft  the  others. 

The  fourth  count,  which  is  in  the  common  form  of  declaring 
by  an  indorfee  of  an  inland  bill  of  exchange  againft  the  acceptor, 
and  fuppofingthe  original  payee  to  haveindorfed  immediately  to 
him,  ftriking  out  the  intermediate  indorfements,  muft  alfo  be  laid 
QMi  of  the  cafe)  becaufe  in  the  firft  place  there  is  an  intermediate 
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1791.      indorrement  found,  and  in  the  next  place,  it  is  found  that  the 
—  original  payee  did  not  indorfe  to  any  body* 


and  John-        The  general  queftion  upon  the  matter  found  in  the  fpecial 
st'W       verdia,  will  then  be  reduced  to  the  qucftion.  Whether  the  matter 
MiKBTand  of  the  fpecial  verdi(9  will  fupport  any  one  of  the  four  remaioiog 
^Inor]    c®""^"»  (^'^')  ^^^  ^^^9  fecond,  fifth,  or  fixth  ? 

This  is  a  preliminary  queftion,  viz.  **  Whether  the  making  of 
<<  the  tnfirument  declared  upon,  appears  upon  the  fpecial  verdiA 
^*  to  be  fo  criminal,  that  the  policy  of  the  law  will  not  fuffer  an 
'^  adion  to  be  founded  upon  fuch  inftrument  V*  which  will  be 
difpofed  of  by  obferving,  that  (although  the  tranfadion  ftated  io 
the  fpecial  verdi£b  appears  to  be  of  a  very  criminal  nature,  perhaps 
fufficient  to  have  warranted  a  charge  of  forgery  againft  both  the 
drawers  and  acceptors  of  this  bill,  and  alfo  to  have  warranted  the 
finding  of  all  that  is  neceflary  to  conftitute  the  crime  of  forgery, 
in  both)  the  crime  does  not  appear  upon  this  fpecial  verdid  fo 
conftituted*  There  is  no  fraudulent  intention  found,  which  is  of 
the  eflence  of  the  crime ;  confequeotl^,  thj  queftion.  Whether  the 
policy  of  the  law  would  fuffer  an  adion  to  be  founded  upon  the 
crime  ?  does  not  arife.  Upon  this  queftion  there  is  no  difference 
of  opinion,  and  therefore  1  forbear  troubling  the  boufe  with  any 
particular  difcuflfion  of  it ;  and  I  return  to  the  queftion.  Whether 
the  fpecial  verdidl  will  fupport  any,  and  which  of  the  four  counts 
before  enumerated,  viz.  the  fir  ft,  fecond,  fifth,  or  fixth,  which 
will  include  all  that  remains  to  be  anfwered  of  the  fecond  and 
third  queftions  propofed  to  the  judges  i 

And  upon  the  firft  view  of  the  cafe,  and  comparing  the  fads 
ftated  in  the  fpecial  verdid  with  the  ftate  of  the  plaintiffs'  cafe 
in  his  firfl  count,  they  tally  fo  exactly,  that  I  am  obliged  to 
acknowledge  that  the  matter  in  the  fpecial  vtrdiGt  is  a  dired  proof 
of  the  fact  ftated  in  this  count :  and  one  might  have  expeded, 
that  the  plaintiff^  would  have  had  judgment  upon  that  count 
in  his  favour,  if  on  any.  I  agree  like  wife  that  the  fpecial  verdid 
finds  all  the  material  fads,  upon  which  the  fecond  and  fixth 
counts  proceed.  It  is  a  mere  conclufion  of  law  from  the  fa£by 
that  in  the  firft  and  fecond  counts,  by  rio/in  cf  tht  prewufti^  f&r 
acceptor  became  liable  to  pay  thi  corUents  ef  the  Uli  to  the  plain* 
tiffs  )  and  in  the  fixth  count,  that  by  rea/on  of  there  being  9$ 
fuch  perfon  as  John  White^  the  contents  of  che  bill  became  paf» 
able  to  the  bearer.  The  real  queftion  therefore  with  regard  to 
tbofe  three  cobnts,  is  not.  Whether  the  fads  found  will  fuftaio 
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tJicm  ?  but,  Whether  the  counts  thcmfelves  arc  fufficient  in  law     1791. 
to  maintain  the  plaintiffs'  aftion  ?  Why  was  not  the  judgment 


takerv  upon  one  or  other  of  thefe  three  counts?  I  can  imagine   jmd  foHM- 
but  one  reafon,  namely,  that  the  plaintiffs  did   not  dare  to  rifk        *°'* 
their  judgment  upon  either  of  them,  fuppofing  that  they  entered  MinitmA 
up  the  judgment  at  their  peril  5  or  if  it  was  the  deliberate  aft  of     ^i*£^^ 
the  court,  that  the  court  were  of  opinion  that  neither  of  thofe 
three  counts  could  be  fuflained   in  point  of  law.     I  do  humbly 
conceive,  that  they  cannot  be  fuftained  in  point  of  law,  and  that 
this  will  be  material  to  the  argument  upon  the  fecond  queftion, 
which  applies  to  the  fifth  count,  1  may  fay  decifive  of  it.     For 
if  it  be  nota  juft  conclufion  of  law  in  the  fixth  count,  that  hj 
reafon  of  the  bill  being  made  payable  to  a  fiSitious  payee,  the 
contents  of  the  bill  became  payable  to  the  bearer,  I  apprehend 
it  will  be  extremely  difficult  to  find  any  other  ground   in  law^ 
upon  which  the  bill  mentioned  in  the  fifth  count  can  be  deemed 
in  law  a  bill  payable  to  bearer ;  and  I  need  not  obferve  that  the 
plaintiffs  have  nothing  but  a  conclufion  of  law  to  rely   upon^ 
for  maintaining  this  fifth  count ;  the  mere  fad  found  by  the 
fpecial  vcrdtd  being  in  dire£l  oppofition  to  the  hGt  flated  in  the 
fifth  count. 

I  fhall  make  a  few  introdu£lory  obfervations,  which  I  appre- 
hend will  apply  to  all  thefe  counts.  And  firfl  I  obferve,  that  the 
queftions  which  arife  Upon  this  record  are  queftions  which  relate 
to  the  plaintiff!*'  declaration,  and  not  to  the  defendants'  plea; 
to  the  plaintiffs'  tide  to  fue,  and  not  to  the  defence  fet  up  againfl 
that  title.  I  prefume  it  muft  be  admitted  to  me,  that  a  plaintiff 
who  fues  upon  a  bill  of  exchange  mufl  fliew  a  title  to  fue  upon 
it,  in  the  fame  manner  as  every  other  plaintiff  mufl:  fhew  a  fuf« 
ficiint  title  to  enable  him  to  maintain  the  a£lion  which  he  brings. 
Bills  of  exchange  being  of  feveral  kinds,  the  title  to  fue  upon  any 
one  bill  of  exchange  in  particular,  will  depend  upon  what  kind 
of  bill  it  is,  and  whether  the  holder  claims  title  to  it  as  the 
original  payee,  or  as  deriving  from  the  original  payee,  or  from 
the  drawer,  in  the  cafe  of  a  bill  drawn  payable  to  the  drawer's 
ownorder,  who  is  in  the  nature  .of  an  original  payee.  The  title  of 
an  original  payee  is  immediate,  and  apparent  on  the  face  of  the 
bill.  Fhe  derivative  title  is  a  title  by  ailignment,  a  title  which  the 
common  law  does  not  acknowledge,  but  which  exifls  only  by 
the  cuftom  of  merchants.  As  it  is  by  force  of  the  cuffom  of 
oierchants,  that  a  bill  of  exchange  is  aiSgnable  at  all,  of  neccffity 
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1791.     the  cuftom  muft  direft  how  it  fhall  be  jiiBgncd;  and  in  refpeft 
'  of  bilJs  payable  to  order,  the  cuftom  has  dircaed  that  the  affign* 

and'joHH-    '"^"^  'hould  be  made  by  a  writing  on  the  bill  called  an  indorfe. 
MM       meat,  appointing  the  contents  of  that  bill  to  be   paid  to  fome 
MinI't  and  ^^»rd  perfon  j  and  in  refpcfi  of  bills  drawn  payable  t9  hearer^  that 
itoon     ^^^  affignment  (hould  be  conftituted  by  delivery  only.     This  is 
fimple  and  obvious ;  every  man  who  can   read,  can  difcover 
whether  the  holder  of  a  bill  claims  to  be  the  affignee  of  it  as 
indorfee,  or  as  bearer.     If  it  fhould  be  queftioned  whether  a  bill 
payable  to  bearer  paflis  by  affignment,  or  whether  t.wzij  bearer 
is  not  an  original  payee,  as  being  within  the  defcription  b  the 
bill  itrelf  of  the  original  payee,  it  does  not  appear  to  roe   to  be 
necefiary  to  this  argument  that  this  queftion  fhould   be  decided. 
I  am  content  that  it  (hould  be  taken  either  way.     In  either  cafe 
the  title  of  a  bearer  is  felf-e*ident,   the  title  of  an  indorfce 
appears  by  the  indorfement  itfelf,  the  truth  of  which  is  guaran- 
teed by  the  highcft  penal  fanaioos.    Every  thing  which  is  ncccf- 
fary  to  be  known,  in  order  that  it  may  be  feen  whether  a  writing 
is  a  bill  of  exchange,  and  as  fuch  by  the  cuftom  of  merchants 
partakes  of  the  nature  of  a  fpecialty,  and  creates  a  debt  or  duty 
by  its  own  proper  force,  whether  by  the  fame  cuftom  it  be 
aflignable,  and  how  it  (hall  be  afligned,  and  whether  it  has  in 
fa£b  been  affigned  agreeable  to  the  cuftom,  appears  at  once  by 
the  bare  infpedion  of  the  writing ;  with  the  circumftance,  in 
the  cafe  of  a  bill  payable  to  bearer,  of  that  bill    being  in  the 
pofleiSon  of  him  who  claims  title  to  it.     The  wit  of  man  can« 
not  devife  any  thing  better  calculated   for  circulation.     The 
talue  of  the  writing,  the  aflignable  quality  of  it,  and  the  parti* 
cular  mode  of  afligning  it,  are  created  and  determined  in  the 
original  frame  and  conftitution  of  the  inftrument  itfelf;  and  the 
party  to  whom  fuch  a  bill  exchange  is  tendered,  has  only  to 
read  it,  need  look  no  further,  and  has  nothing  to  do  with  any 
private  hiftory  that  may  belong  to  it.     The  policy  which  intro« 
duced  this  fimple  inftrument,  demands  that  the  drnplicity  of  it 
fhould  be  protedied,  and  that  it  never  (hould  be  entangled  in  the 
infinitely  complicated  tranfadions  of  particular  individuals,  into 
whofe  hands  it  may  happen  to  come.     Hitherto  that  policy  has 
prevailed.     We  (hall  all  agree,  that  if  a  man  claims  to  be  intitled 
to  a  bill  of  exchange  drawn  payable  to  a  real  payee  or  order, 
and  has  not  an  indorfement  by  the   payee,    he  cannot  count 
upon  it  as  upon  a  bill  of  exchange,  though  he  (hould  have  paid 
to  that  payee  the  full  value  of  it,  and  though  it  were  bargained, 
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fold,  alSgned,  and  conveyed  to  him,  by  every  form  of  convey-     179  !• 
ance  which  courts  of  law  and  equity  in  this  country  have  recog-  ' 
nized^     The  policy  has  lately  prevailed  fo  authoritatively,  that  ^^^ohn- 
two  juries  under  the  diredion  of  a  noble  and  learned  judge,  have        son 
eftablifhed,  as  far  as  their  verdift  could  cftablifli,  a  title  by  in-  |^,„^Vtn4 
dorfement  from  one  of  the  name  9/  the  paya^  who  was  not  the    Ficroa 
real  payee  in  whofe  favour  the  bill  was  drawn,  but  into  the  hands  ^' 

of  whom  the  bill  fell  by  fome  accident  or  negligence  in  the 
drawer  {a).  Poffibly  as  names  are  but  defignations  of  perfons, 
and  that  bill  was  in  fad  not  made  (Ayable  to  that  perfon,  thefe 
verdi£ls  may  not  be  acquiefced  in,  and  the  queftion  as  to  that  in« 
dorfement  may,  be  confidered  as  not  finally  fettled.  While  I  am 
fpeaking,  I  hear  from  authority  that  the  queftion  is  not  finally  fettled^ 
for  that  the  laft  verdidt,  which  I  had  underftood  to  be  general,  is 
a  fpecia!  vetdi£t  $  but  the  very  queftion  is  an  illuftration  of  the 
propofition,  that  a  bill  of  exchange  is  what  it  imports  to  be 
upon  the  face  of  it.  The  plaintiffs  in  this  caufe  have  taken  upon 
tbemielves  to  count,  in  that  part  of  their  declaration  which  I  an 
-  now  examining,  upon  a  bill  of  exchange^  and  to  ftate  a  title  to  that 
bill  by  ajpgnment.  In  their  fourth  count  they  ftate  a  ftrid  title 
to  it  by  indorfement  from  John  White  the  noniinal  payee*  The 
fpecial  verdi£l  has  found  the  writing  upon  which  the  queftion 
arifeS)  to  be  an  inftrument  in  writing  purporting  to  be  a  bill  of 
exchange,  drawn  payable  to  Mr.  John  While  or  order ;  but  the 
fpecial  verdi£l  has  diredly  negatived  the  fuppofed  indorfement 
by  John  White^  and  I  think  we  all  agree  that  upon  the  fa£l  the 
plaintifi^s  have  failed  to  make  out  that  title.  If  my  introdudory 
obfervations  are  well  founded,  it  fhould  feem  that  the  plaintifl^s 
can  make.no  other  title  to  a  bill  of  exchange  fo  conftituted.  At 
the  common  law  it  was  not  affignable  at  all;  it  is  aftignable  by 
the  cuftom  of  merchants  only ;  and  the  cuftom  of  merchants 
diredis  that  the  aiSgnment  fbould  be  by  indorfement  from  the 
perfon  to  whom  it  is  drawn  payable :  and  I  have  fuppofed  it  to 
be  agreed,  that  if  the  payee  were  a  real  perfon,  it  could  by  no 
poffibility  be  transferred  in  any  other  manner.  But  the  plaintiffs 
have  ftated  a  title  of  a  different  kind  in  their  firft  and  fecond 
counts  adapted  to  the  truth  of  the  cafe  as  it  (lands  eftabliftied  by 
this  fpecial  verdiA.  They  agree  that  this  bill  was  drawn  payable 
to  John  White  or  order,  but  they  fay  the  name  John  White  is  a  . 
fiAitious  name,  and  his  indorfement  confequently  fiditious; 
that  this  was  known  to  the  acceptors  when  they  accepted,  that 
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1791.    they,  the  platntifiv,  received  the  bill  from  the  dnwer  with  hif 
indorfement  upon  it  by  procuration  ;  and  by  r/tf/in  ^faU  ibis  they 


•S'tohh-  *"'^*»  ^^^^  though  they  have  no  indorfement  from  Jght  Wbiu^jft 
•ON  that  according  to  the  ufage  ani  cujiom  ofnurcbM^ts  the  accq^tort 
MinItmhI  '^^*"*^  \\2b\t  to  pay  the  value  of  the  bill  to  them.  Where  the 
Fbctor  traces  are  to  be  found  of  the  ufage  and  cuftom  of  merchanti 
^  "^'  applying  to  fuch  a  cafe,  I  have  not  yet  difcovered.  This  coo* 
clufion  is  a  conclufion  of  the  law  merchant,  or  it  is  nothiog. 
How  is  it  to  be  deduced  ?  Surely  no  logician  would  draw  fuch  a. 
conclufion  from  fuch  premifes  fo  ftated.  If  it  be  the  arbitrary 
rule  of  pofitive  law  governing  a  cafe  fo  dated,  I  alk.  Where  is 
that  rule  to  be  found  ?  If  no  fuch  rule  is  to  be  found  expreftly 
laid  down  in  the  law  merchant,  is  it  to  be  coUeded  by  inference 
from  any  of  the  known  rules  of  that  law  ?  Is  it  not  a  monftroos 
abrurdity,to  fuppofc  that  the  ufage  and  cuftom  of  merchants  caa 
have  anything  to  do  with  a  cafe,  which  upon  the  bare  flateof  i(^ 
is  only  fit  for  the  Old  Bailey  to  give  the  rule  upon  ?  ^N  hat  is  the 
propofition  of  the  plaintiffs,  reduced  tothefewefl  words  poffiUef 
*<  We  are  not  the  aflignecs  of  this  bill  of  exchange  by  the  indorfe- 
*<  ment  of  the  payee,  it  is  impoffible  we  (hould  be,  becaufe  in 
^*  truth  there  was  no  payee  in  exiflence  ;  therefore  according  to 
<<  the  ufage  and  cuftom  of  merchants  we  are  intitled."  Whereas 
the  conclufion  which  the  cuftom  makes,  muft  be,  <<  thei^ore 
<^  you  arc  not  intitled."  The  common  law  muft  fay  tbe  fame 
thing.  It  muft  fay,  *<  it  is  oply  by  force  of  the  cuftom  of  oier* 
*'  chants  that  this  chofe  in  aSfion  can  be  claimed  by  an  affignee; 
^*  you  have  not  made  yourfelves  aiSgnees  according  totbecufloai 
^<  of  merchants,  therefore  the  common  law  cannot  recognise 
«*  your  title/'  Thefe  plaintiffs,  inftead  of  fhewing  themfelves 
aftignees  according  to  the  cuftom,  have  confefied  that  they  are 
not  fuch  aftignees,  and  in  doing  this  they  have  furniflied  another 
argument  againft  their  title,  to  which  I  could  never  find  an 
anfwcr,  viz,  that  this  fuppofed  bill  of  exchange  was  in  its  origiiial 
conception,  a  mere  nullity^  apiece  of  wqfte paper ^  upon  which  the 
cuftom  of  merchants  never  attached,  in  which  no  man  ever  bad 
an  intcreft,  and  in  which,  confequently,  no  intereft  could  be 
transferred  under  any  pretence  of  indorfement  by  any  body,  or 
by  delivery  of  pofTeifion,  or  in  any  other  manner  whatfoevcr. 
1  his  argument  may  require  a  little  more  examination  and  dif^ 
cuftion.  I  will  go  by  fteps.  If  I  put  in  writing  thefe  words, 
<^  I  promife  to  pay  500/*  oh  demand  value  received»"  without 
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faying  to  whom,  it  is  wafte  paper.    If  I  dlrtSt  another,  to  pay     1791. 
500  /.  at  fome  day  after  date  for  value  received,  and  not  fay  to 
whom,  it  is  wafte  paper.     Will  it  mend  the  matter  if  I  fay,  « I   ^ 'f 
**  promife  to  pay  500  //*  or  if  I  dire£k  another  **  to  pay  500/.  to       •"»• 
^*  the  pump  atJUgattf"  I  ufe  that  vulgar  exprefEon  becaufe  it  MiMXTaad 
bas  been  ufed,  and  becaufe  it  forcibly  exprefles  the  idea  I  wifli  to    P'^Toa 
convey ;  what  is  a  fiHitious  paya  but  thipump  at  AUgatef    If  I 
add,  ^er  $rder^**  what  difference  does  it  make  ?   If  1  add,  <<  or 
^  hiOfir^*  there  is  a  vcfry  fenfible  difference.     There  may  be  a 
bearer,  bbt  in  the  nature  of  things  there  can  be  no  order.     The 
bill  therefore  cannot  be  tranfmitted  by  order :  the  fiditious  payee 
can  no  more  order,  than  the  pump  at  Aldgate  can  order.     Such  a 
bill  then  is  a  mere  nullity  in  its  original  conception,  and  muft 
ever  remain  a  mere  nullity.     It  is  impoffible  ever  to  animate  it^ 
or  give  it  motion  or  tranfmiffibility.    The  drawers  of  this  decla- 
ration law  tbefe  difficulties  in  the  title  of  the  plaintiffs,  claiming  to 
fue  on  a  bill  of  exchange  payable  to  John  tmte^  a  fi£litious 
payee,  or  order ;  and  therefore  in  the  fifth  and  fixth  counts  they 
made  a  bold  attempt  to  manufadure  the  bill  a-new.     But  they 
feem  not  to  have  made  the  befl  ufe  of  their  materials.    If  they 
bad  declared  upon  a  bill  drawn  by  Livifey  and  Co.  (the  indorfers 
by  procuration)  payable  to  the  plaintiffs  or  their  order,  they  might 
have  alleged  that  our  books  fay  that  every  indorfement  is  a  new 
bill ;  and  if  that  be  fo,  this  bill  is  a  new  bill,  wherein  the  indorfers 
are  drawers  and  the  indorfees  the  payees*.    But  they  have  not  •  rseeCii- 
cbofen  to  take  this  ground.    In  the  fifth  count  ^hey  fay  fimply,  >  ^-  ^««- 
that  the  bill   was  drawn  payable  to  hiarer\  in  the  fixth  they  voL^p. 
fay,  that  the  bill  was  drawn  payable  to  Mr.  John  White  or  order ^  p^J^  J?!' 
but  that  the  payee  was  fi<Sitious,  and  therefore  the  contents  of  the  ^''Of  tit. 
bill  became  payable  to  the  bearer,  according  to  the  e:Te£t  and  m^Tj 
meaning  of  it.    This  laft  ilatement  has  the  merit,  at  leaft,  of 
being  very  dtftin£l ;  and  though  it  determines  the  conftru£lion 
of  the  bill  by  a  fa£t  dehors  the  bill,  (for  it  cannot  appear  on  the 
face  of  the  bill  itfelf  that  the  payee  is  fi^Slitious,)  it  is  a  fa(5l  exifting 
at  the  mooient  when  the  bill  was  fabricated  ^  whereas  in  arguing 
the  fpecial  verdidl  as  applied  to  the  fifth  count,  to  (hew  that  this 
bill,  though  purporting  to  be  drawn  payable  to  order,  was  in 
^he  eye  of  the  law  merchant  a  bill  payable  to  bearer,  it  becomes 
a  very  complex  cafe.     The  fubfequent  indorfement  in  the  name 
of  John  IVbite^  the  indorfement  by  procuration  from  Livefey^ 
Hargreavi  and  Co.  and  the  acceptors'  knowledge  of  the  ctrcum- 
iftanccsy  arc  all  cijled  in  to  affift  in  the  demonftration  that  this 
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is  a  bill  payable  to  bearer.     With  the  drai 
I  am  at  iflue,  with  refpefi  to  the  fixtb  C( 
point.     They  fay  that  a  bill  drawn  to 
bill  payable  to  bearer,  according  to  the  ei] 

MiNTVaad  ^  ^^y  ^^^^  ^"^^  *  ^'''  ^'  *  ^^^^  nullity. 
Fecto*  is  not  a  very  found  argument  that  it  mul 
becaufe  it  cannot  be  payable  in  any  other  c 
it  is  not  even  ftated  in  the  fixth  count,  ths 
being  fiditious  the  bill  became  payable  to 
u/agi  andcuflom  cf  merchants ;  but  the  wore 
•*  and  meaning  of  the  biW*  are  fubftituted  ir 
words.  Upon  what  authority  was  it  faid 
and  meaning  of  this  bill  ?  It  is  direflly 
of  it.  If  (he  intention  of  the  drawers, 
plaintiffs  themfelves  will  aflift  us  to  find 
the  purport  of  the  bill  is  to  be  fuppofed  n 
cohveyed,  they  all  confider  this  bill  as  a  bi 
but  as  a  bill  to  pafs  by  indorfement  in  i 
purport ;  and  there  are  in  fad  indorfement 
is  the  authority  for  the  averment,  that  ii 
eifedl  and  meaning  of  this  bill  that  the  ( 
payable  to  bearer.  Is  there  any  better  p 
than  it  muft  be  h^  becaufe  it  could  not  be 
Thus  far  I  have  confidered  this  bill  fi 
a  fi£litious  perfon  or  order,  without  more 
legations  in  the  fixth  count.  If  we  go  a 
the  particular  circumftances  flated  in  the 
general  propofition  in  the  fixth  count  is  i 
now  to  enter  upon  a  difcuflion  of  thofe  ci 
mining  the  argument  upon  the  particular  c 
of  thefe  plaintiffs,  as  ftated  in  the  fpecial 
the  application  of  them  to  any  of  the  cou 
the  fifth  count,  to  which  they  have  be< 
being  applied,  I  confefs  I  have  great  di 
Tranfaftions  are  ftated  which  arofe  fubfc 
the  bill :  bow  they  can  affed  the  conftru 
£t  all,  what  the  chain  of  reafoning  is,  how 
a  bill  drawn  payable  to  John  IVhiti  or 
bearer  rather  than  a  bond,  I  confefs  my 
to  comprehend.  The  fixth  count  fuppo 
to  have  been  the  immidiau  effeA  of  the  ] 
then  this  was  a  bill  payable  to  bearer  bef( 
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Che  plaintifTs,  before  the  acceptance,  and  before  the  falfc  indorfe-  179 1. 
inent  in  the  name  of  John  JVhiu^  and  the  real  iodorfement  of  — — — 
the  drawers  by  procuration  ;  then  an  honeft  acceptor,  who  did  and  John- 
not  know  the  hOi  of  the  payee  being  fidiitious,  became  bound  to  ^^ 
pay  this  bill  to  any  man  who  brought  it,  without  an  indorfement.  MiviTani 
Is  an  honeft  acceptor  to  be  put  into  that  predicament  ?  When  \H^l, 
be  requires  an  indorfement  as  the  title  of  the  holder  to  demand 
payment  of  him,  agreeable  to  the  purport  of  the  bill,  is  he  to  be 
anfwered  with  an  aflion  and  a  recovery  againft.him  by  the  bearer, 
tippn  proof  made  at.the  trial  of  a  faA  (of  which  he  knew  nothing) 
^hat  the  payee  was  fictitious,  by  reafon  whereof,  according  to  the 
effed  and  meaning  cf  the  bill,  the  contents  became  payable  to 
the  bearer  ?  This  furely'is  too  ftrong  to  be  infified  upon.  The 
fixth  count  muft  therefore  be  abandoned,  and  the  knowledge  of 
the  acceptor  muft  be  taken  in  aid  to  eke  out  this  extraordinary 
propofition.  The  fad,  as  it  is  ftated  in  the  fpecial  verdid^,  is,  that 
the  acceptors  at  the  time  of  their  acceptance  knew  that  the  payee 
was  fiditious.  The  argument  which  is  built  upon  this  fad,  if  I 
underftand  it,  is  argununtum  ad  bomtnem^  that  he  (hall  never  be 
permitted  to  defend  himfelf  by  alleging  that  the  payee  was  fidi* 
tious,  and  therefore  that  the  plaintiffs  have  ho  title.  The  argu* 
inent  is  pufhed  one  ftep  further ;  it  is  faid,  as  againft  him  it'fliall 
)>e  a  \!i\\\ payable  to  bearer.  We  have  legal  principles  which  govera 
the  atgutnentum  ad  bominem  ;  as  far  as  they  will  lead  me  I  am 
content  to  follow  them  \  but  I  dare  not  go  further.  I  am  ready 
to  admit  that  beyond  the  ftrid  legal  eftoppels  by  deed  and  in  pais^ 
we  have  received  into  the  law  of  England  a  fort  of  moral  eftoppeU 
\Ve  fay,  no  man  (hall  be  heard  to  allege  *his  own  crime  or  tur- 
pitude in  his  defence.  And  in  that  feofe  I  agree,  that  no  maa 
ihall  take  advantage  of  his  own  fraud,  and  he  ihall  not  fct  up  hit 
pwn  (rs^ud  by  way  of  defence. 

But  a  plaintiff  muft  always  recover  upon  his  own  ftrength. 
He  muft  ftate  and  he  muft  prove  a  cafe,  which  is  primi  facie 
fufficient*  When  that  is  done,  a  defendant  ihall  not  fet  up  his 
own  fraud,  by  way  of  anfwer  and  defence.  As  againft  him^ 
the  plaintiffs'  cafe,  though  defcSive  if  the  whole  truth  could 
come  out»  (hall  prevail.  That  this  is  the  rule  of  law  which 
governs  legal  eftoppels,  will  appear  by  a  reference  to  two  cafes 
reported  by  Lord  Raymond^  Hermiiage  v.  Jenkins^  1  Lord  Raym. 
729.  Palmer  v.  Ekins^  2  Lord  Raym.  1550.  m  the  laft  Lord 
Jtaymond  fays,  in  giving  the  Judgment  of  the  court,  «  There 

R  r  3  "  upon 


6ii  CASES  IN  HILARY  TERM 

I79r.     ^^  t*p^n  tbi  very  fad  of  tbi  MaratUn  it  afpeand  U  the  iunrtt 
^^  that  the  leafc  from  the  defendant  was  only  a  leafe  by  eftoppd. 


aDd'ro^".   '*  and  nothing  of  an  intereft  could  pafs  thereby^  and  contequeodj 
fON*  *   *'  nothing  could  pafs  by  the  affignment  to  the  plaiotiff;  but 
M   *'  aid  *'  ^^^^*  ^^^^  tbifaci  oftbis  diclarathn^  a  good  title  appears  in  the 
FecToi     '<  plaintiff,  and  that  being  (o^  tbi  declaration  itfelfis  good^  and  the 
k  Error,    cc  defendant  by  her  plea  pleads  a  faft,  which  by  her  indentore 
<<  Ihe  is  eftopped  from  pleading,  which  makes  the  plea  ill.^    As 
to  the  moral  eftoppel,  I  will  cite  the  concluding  wcNrds  of  a  judg- 
ment (tf)  pronounced  againft  a  plaintiff  by  a  noble  and  learned 
judge  in  the  name  of  the  whole  court  of  King's  Bench :    **  The 
^<  defencfe  which  is  made,  iV  of  a  moft  unrighteous  and  omcmfdiB' 
<<  tious  nature^  but  unfortunately  for  the  plajntifF,  the  made  uUA 
**  Jhe  bas  taken  to  enforce  her  demand  cannot  be  fupp^rtid^  and  cm» 
**  fequently  there  muft  be  judgment  for  the  defendant."     The 
noble  and  learned  Lord  was  perfejlly  corred,  when  be  delivered 
this  opinion.     Where  the  plaintiff  himfelf  cannot  (hew  a  frmi 
facie  cafe,  the  defendant  is  not  driven  to  plead  any  thing ;  be 
demands  the  judgment  of  the  court  upon  the  plaintiff's  own 
cafe.     A  defendant  may  be  eRopped  to  plead,  but  was  it  ever 
feen  in  our  law  that  a  defendant  was  eftopped  to  demur?  As  to 
fome  of  the  counts  in  this  declaration,  and  among  them  the  fizth, 
we  are  in  effe£l  now  arguing  a  demurrer  to  the  declaration.    Widi 
refped  to  fuch  of  the  counts  as  are  to  be  maintained  by  the  hB% 
in  the  fpecial  verdiA,  and  among  them  the  fifth,  I  agree  with 
Mr.  Juflice  Heatb^  that  thofe  fadts,  which  in  the  (hape  of  alle- 
gaticn  or  averment  upon  record  would  make  a  count  ill  npoo 
demurrer,  muft  have  the  fame  tSt&  in  evidence  when  proved ; 
9nd  it  is  to  be  obfcrved,  that  the  fa£ls  which  deftroy  the  plaintifis' 
title  to  put  this  bill  in  fuit,  this  leading  fad  in  particular,  ^  that 
**  the  payee  was  fidlitious,"  4re  found  by  a  jury,  and  a  jury  are 
never  efiopped  to  find  the  truth  of  a  matter  in  pais^  even  in  cafes 
where  a  defendant  would  be  eftopped  to  plead  it. 

The  argument  in  favour  of  the  plaintiffs,  founded  upon  the 
knowledge  of  the  acceptors,  divides  itfelf  into  two  branches. 
I  ft.  The  defendants  fhall  not  fet  up  the  fifiitious  payee  by  way 
of  defence ;  (which  I  agree  to  be  a  fair  argument,  and  only  difpate 
the  application  of  it.)  -adiy.  That  as  againft  them,  the  bill  (hall  be 
taken  as  a  bill  payable  to  bearer.  This  I  controvert  \  I  fay  unle6 
it  can  be  proved  that  it  is  a  bill  payable  to  bearer  agoing  all  the 
worlds  it  npver  can  be  (hewn  to  be  a  bill  payable  to  bearer  againft 

(*)  3  TtrmRi^.  B.  R,  403. 
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them.     Let  the  defendanu'  knowledge  evidence  every  thing  it     1791. 
can  evidences  infer  from  it  every  thing  you  can  infer;  you 


cannot  infer  from  it,  nor  will  it  evidence  that  the  bill  is  a  bond.  ^^  John- 
No  more  can  you  infer,  no  more  will  it  evidence  that  a  bill  pay*  son 
able  to  order  is  a  bill  payable  to  bearer.  This  is  abfolutely  turn*  MiKCTamd 
ing  one  thmg  into  another,  inftead  of  making  reafonable  intend-  ^^I^^ 
ments  and  inferences  from  premifes  which  fairly  warrant  (hem. 
It  is  alfo  to  be  obferved,  that  we  are  not  now  di reding  juries 
what  inferences  of  fad  they  ought  to  make  from  the  fads  in 
evidence  before  them,  where  there  will  be  a  certain  latitude 
which  an  honeft  indignation,  in  a  cafe  of  great  fraud,  may  fome* 
times  enlarge  to  its  utmoft  verge.  But  we  are  applying  rules  o£ 
law  to  a  precifeflate  of  fads  in  a  fpecial  verdid,  where  no  latitude 
at  all  can  be  admitted.  I  faid  that  the  firft  branch  of  this  argu- 
ment was  inapplicable.  The  defed  in  the  plaintiffs'  title  arifes 
upon  their  own  (hewing  in  the  declaration,  and  in  evidence. 
Having  no  title,  they  are  obliged  to  ftate,  in  the  place  of  title^ 
Chat  the  defendant  has  been  party  to  a  fraud  on  them,  by  which 
they  have  been  robbed  of  their  title.  Every  court  of  juftice  may 
and  ought  to  fay  this  is  a  wrong,  for  which,  there  ought  to  be 
redrefs.  But  what  court  can  fay,  that  by  reafon  of  fuch  premifes 
the  plaintiff'  is  not  robbed  of  his  title  but  has  a  title  $  or  if  they 
are  obliged  to  admit  that  he  is  robbed  of  the  title  for  which  be 
bargained,  can  fay,  <<  true,  but  we  will  make  another  for  him  ?'' 
This  is  what  is  here  iniifled  on,  and  this  is  what  I  cannot  com- 
prehend. I  truff  that  I  have  a  proper  deteftation  of  fraud,,  but 
I  conceive  that  it  would  be  much  better  to  punifii  fraud,  when 
we  meet  with  it,  in  the  dired  way  either  criminally  or  by  the 
adion  ex  diliQ9^  than  to  refine  too  miich  in  order  to  corred  it,  at 
the  hazard  of  fhaking  general  rules  and  difturbing  land  marks^ 
This  is  a  fort  of  countermining  which  I  think  a  very  delicate 
and  a  very  dangerous  operation.  I  have  not  forgot  that  an  argu* 
ment  has  been  drawn  froih  a  fuppofed  analogy  between  bills  of 
exchange  and  deeds,  to  prove  that  a  court  of  juftice  ought  to 
new-mould  a  bill  of  exchange,  and  conftrue  abill  drawn  payable 
to  order  to  be  a  bill  payable  to  bearer,  ut  res  magis  vaUat  quam 
f  treat.  I  difcover  no  analogy  between  deeds  and  bills  of  exchange. 
Deeds  are  at  the  common  law,  they  have  their  operation  and  their 
conftrudion  by  the  rules  of  the  common  law,  they  are  contrads 
of  a  more  folemn  nature  than  other  contrads ;  between  particular 
parties,  refpeding  particular  interefts,  in  particular  fubjeds. 
J^ills  of  exchange  are  inftrumenti  taking  effcS  by  the  cuftom  of 
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'  79  '*.     merchants,  intended  to  circulate  vifible  property  according  to  their 
'  apparent  purport,  entirely  detached  from,  and  independent  of, 

uidjoHv.  all  particular  interefts,  particular  fubjeAs,  and  the  private  tran^ 
'^"  adions  between  the  original  parties  to  the  inftrument.  And  I 
MiNBTiod  think  I  may  fairly  argue  from  the  difFerent  nature  of  the  infini* 
h^linti  >n^n<*>  (hat  upon  the  very  fame  general  principles,  which  have 
difpofed  the  common  law  of  England  to  mould  deeds  by  con* 
ftrudion,  fo  as  to  efFcduate  the  intent  of  the  parties,  mi  rt$ 
magis  valiot  quam  pereat^  the  law  merchant  muft  reftrid  biBs 
of  exchange  to  the  precife  mode  of  negociation  detennioed  Ysj 
the  language  of  the  bills  themfelves,  without  regard  to  anything 
dehors:  But  let  it  be  fuppofed  for  the  fake  of  the  argument,  that 
there  may  be  fome  analogy  between  deeds  and  bills  of  exchange; 
I  a<k,  What  are  the  inftances  in  which  conftrufiion  and  inter* 
pretation  have  taken  fo  great  a  liberty  with  deeds  as  to  afford  an 
argument  by  analogy,  for  conftruing  in  this  cafe  a  bill  drawn 
payable  to  order,  to  be  a  bill  drawn  payable  to  bearer?  The 
inftances  which  had  occurred  to  me,  as  likely  to  be  infifted  opoo, 
do  in  my  apprehenfion  afford  no  argument  in  fupport  of  this 
pofition.  A  deed  of  feoffment  upon  confideration  without  livery, 
may  enure  as  a  covenant  to  ff and  "Teifed  to  the  ufe  of  the  intended 
-  feoffee.  A  deed  importing  to  be.a  grant  by  two,  one  having  a 
prefent,  the  other  a  future  intereff,  may  enure  as  the  grant  of 
the  former  and  the  confirmation  of  the  latter*  A  feoffment 
virithout  livery  operates  nothing  as  a  feoffment,  is  in  truth  no 
feoffment,  but  is  a  deed,  which  under  circumftances  may  ope* 
rate  as  a  covenant  to  ftand  feifed  to  ufes.  Why  ?  The  feoffor  hu 
by  the  deed  agreed  to  transfer  the  feifin  and  his  right  in  the 
fubjc£i  to  the  feoffee.  If  the  confideration  is  a  money  confider- 
ation, or  a  confideration  of  blood,  which  is  more  valuable  than 
money,  the  law  raifes  out  of  the  contrafl  an  ufe  in  favour  of  the 
intended  feoffee.  The  feifin  which  remains  in  the  feoffor,  be« 
caufe  the  deed  is  infufficient  to  pafs  it,  muft  remain  in  him  bound 
by  the  ufe.  This  is  the  effed  of  the  feoffor's  own  agreement^ 
plainly  exprtffed  upon  the  face  of  this  deed.  His  agreement  by 
his  deed  is  in  hw  a  covenant,  and  by  this  fimple  procefs  does 
his  intended  feoffment  become,  in  conftruciion  of  law,  his 
covenant  to  ftand  feifed  to  ufes.  It  is  a  conftrudtion  put  upon 
the  words  of  his  deed,  which  his  words  will  bear.  So  a  6ttd^ 
importing  a  grant  of  an  intereft  by  two,  one  intitled  in  pofleSon, 
the  other  in  reverfion,  is  in  confideration  of  law,  the  grant  of 
the  fiift,  and  the  confirmation  of  the  fecond.   Why?  The  deed 

imjportt 
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imports  to  be  the  grant  of  a  prefent  eftate  by  both«  and  it  is  the     1791. 
apparent  intent  of  both»  that  the  grantee  (hall  have  the  eftate  fo 


granted  ;  but  the  deed  of  the  latter  having  no  prefent  intereft  to  ^'fj^**^ 
operate  upon  as  a. grant,  nothing  can  pafs,  by  it  as  a  grant.  But  low 
this  party  has  i  future  intereft  in  the  fubjed,  out  of  which  he  MmiVaiiC 
nay  make  good  to  the  grantee  the  eftate  granted  to  him  by  the  ^•^'f^ 
firft  grantor.  This  is  to  be  done  by  a^particular  fpecies  of  con« 
veyance  called  a  confirmation.  The  words  which  are  ufed  ia 
this  deed,  in  their  ftrid  technical  fenfe,  are  words  of  confirm- 
ation  as  much  as  they  are  words  of  grant.  In  the  mouth  of 
this  party  the  law  fays  that  they  are  words  of  confirmation,  and 
Ihall  enure  as  words  of  confirmation  in  order  to  give  cffcCt  to 
bis  deed,  ut  res  magis  vaUat  quam  pereau  Here  again  the  con* 
flrtidion  which  the  law  puts  upon  the  words  of  the  deed,  is  a 
conftrudion  which  thi  words  will  bear.  The  words  have  feveral 
technical  fenfes,  of  which  this  is  one,  and  the  law  prefers  this» 
becaufe  it  carries  into  execution  the  clear  intent  of  the  parties^ 
.  that  the  eftate  and  intereft  conveyed  by  that  deed  fliall  pafs.  In 
both  thofe  cafes  we  find  words  interpreted,  not  in  their  moft 
general  and  obvious  fenfe,  it  is  true;  but  if  they  are  interpreted 
in  a  manner  which  the  j'lrx  it  norma  loquimU  in  conveyances  will 
warrant,  there  is  nothing  of  violence  in  fuch  conftruAion. 
Indeed  I  do  not  know  how  it  would  be  poffible  to  read  a  fingle 
page  of  hiftory  in  any  language,  without  ufing  the  fame  latitude 
of  conftruAion  and  interpretation  of  words.  To  go  one  ftep 
beyond  thefe  inftances ;  I  venture  to  lay  it  down  as  a  general 
rule  refpeding  the  interpretation  of  deeds,  that  all  latitude  o^ 
conftrudion  muft  fubmit  to  this  reftridion,  namely,  that  ibi 
words  may  bear  the  fenfe  which  by  conftrudion  is  put  upon  them. 
If  we  ftep  beyond  this  line,  we  no  longer  conftrue  men's  deeds 
but  make  deeds  for  them.  Sir  Edward  Coke^  in  his  comment 
upon  one  of  the  fefiions  of  Littleton's  chapter  on  confirmation, 
bas  a  paflage  Which  is  at  once  an  authority  for  this  rule  and  an 
illuftration  of  it.  **  Here  it  is  to  be  obferved,  that  fome  words 
**  are  large  and  have  a  general  extent,  and  fome  have  a  proper 
**  and  particular  application.  The  former  fort  may  contain  the 
**  latter,  as  dedi  or  coneejt  may  amount  to  a  grant,  a  feofiment, 
<<  a  gift,  a  leafe,  a  releafe,  a  confirmation,  a  furrender,  (:fc.  and 
<*  it  is  in  the  ele£kion  of  the  party  to  ufe  them  in  pleading,  to 
**  which  of  thefe  purpofes  he  will.  But  a  releafe,  confirmation) 
^<  or  furrender^  bfe.  cannot  amount  to  a  grant,  ^c.  nor  a  fur* 
'^  render  to  a  confirmation)  or  to  a  releafe,  fs^^.  becaufe  thefe 
r  *  V  be 
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1791.     **  ^  proper  and  peculiar  manner  of  convi 

•- •,*  t$  a  fpidal  end.**    Cp.Litt*  y>i.i.  or 

and  John-  **  OTi  norrdtv  fvordsf  andbaviaparticuUnr 

•ON       cc  and  particuldr  appUcsthn  09i1f.**    Havii 

iiimtiiid  the  Houfc,  I  begin  to  think  that  I  (hot 

^^ow  ^'^^^^  ^"  ^y  P^^^  ^^  ^'^  argaoient,  01 
deeds  and  bills  of  exchange,  and  of  th< 
mles  of  conftruAion  'which  gdVern  thofe  i 
For  furely  a  furrender  and  a  grant,  are  not 
than  a  bill  of  exchange  payable  to  order 
^yaUe  to  bearer.  And  if  bills  of  exct 
and  bills  of  exchange  payable  to  bearer, 
nature  of  proper  and  peculiar  manner  oi 
deftined  each  to  a  fpecial  end,  the  analog 
Ihould  never  be  deemed  .to  amount  to  tl 
paflage,  by  putting  the  conftru£lion  and  c 
psrttcularly  the  deed  of  grant  operating 
a  rational  and  intelligible  footing,  will  in 
of  the  argument,  which  having  the  coun 
ricy,  deferved  great  attention  on  my  pa 
much  perplexed  my  mind ;  becaufe  after  a 
in  examining  it,  I  could  never  feediftinA! 
cafe.  Indeed  I  think  it  muft  generally  I 
be  a  fallacy  in  an  argument  built  upon 
rules  and  pritKiples  of  the  common  law,  1 
concerning  real  property,  to  the  law  mer 
local  or  limited  law.  And  1  am  much  in 
fallacy  of  the  argument  on  the  part  of  t 
be  a  fallacy,  confiils  in  this,  that  the  d 
common  law  and  the  law  merchant  hat 
attended  to.  I  can  rery  well  underftand 
though  it  refufes  its  fanSion  to  the  ac 
exchange,  merely  as  fuch,  (as  being  in  t 
law  fiutlttm  paaum  only,)  may  interpofe 
drawer,  and  payee,  to  regulate  engagen 
have  entered  into  for  a  valuable  confide 
acceptances ;  may  in  a  very  particular  ^( 
in  paying  a  bill,  or  even  oblige  him  to  p: 
fon  not  intitled  by  the  law  merchant  to 
it  in  a  courfe  not  warranted  by  that  law 
bills  of  exchange  may  become  evidence 
forts  of  indibiMus  affimfftu    But  what  ] 
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a  man  will  demand  payment  according  to  the  law  iDerchan^  he    1791, 
muft  bring  his  cafe  ivitbin  tbac  law»  and   in  my  apprehenfion,  *  ■■ 

can  pray  in  aid  notbing  of  which  the  law  merchant  will  not  take    ^V^^ 
notice,  though  it  fhould  happen  that  the  common  law  might  take       soif 
notice  of  it.    Thus  in  this  cafe^  the  plaintiffs,  fuppofing  them  Mitf»r«iia 
to  be  iilnoc^nt  indorfees,  may  perhaps,  (I  life  the  word  perhaps^     Ph^yok 
becaufe  this  point  is  not  the  point  now  in  judgment,)  upon  the    ^  "^! 
ground  of  this  bill,  have  a  remedy  at  the  icommbn  law  for  the 
wrong  doAe  to  them  in  paffing  upon  them  a  bad  bill,  where  they 
had  a  right  to  exped  a  good  one.     But  it  would  be  the  grol&ft 
abfurdity  in  the  world  for  them  toinfift,  that  becaufe  a  bill  which 
is  bad  by  the  law  merchant  was  pafTed  upon  them  for  a  good  one» 
therefore  it  became  a  good  one  by  the  fame  law  merchant,  or 
that  it  could  be  made  good  by  the  common  la^  eo  nomim^  as  a 
bHI  of  exchange.     Another,  a  different  remedy  they  may  hare 
by  the  cOihmon  law,  and  I  have  no  doubt  but  that  the  plaintiffs 
would  have  (ought  their  remedy  in  that  mode  if  bankruptcies  and 
infolfe'ncies  had  not  intervened,  which  would  probably  defeat  a 
fait  of  that  nature.    This  will  not  be  a  reafon  with  the  Houfe 
of  Lofds  for  (training  any  p6int  in  order  to  reach  this  cafi^ 
inafmuch  as  it  muft  be  at  the  e^pence  of  creditors  who  have 
now  vetted  interefts  in  the  fund  and  cftates  of  their  debtorr, 
which  ought  not  to  be  divefted  or  duniniflied  but  in  the  ftrideft 
courfe  6i  law. 

I  hare  hitherto  purpbfely  avoided  touthing  upon  the  fuppofed 
hardfliip  of  the  particular  cafe  of  thefe  plaintiffs,  or  upon  the 
magnitude  of  the  queftion  in  refpefb  of  the  property  which  may 
be  affefted  by  it,  or  as  it  may  affe£l  the  interefts  of  commerce. 
In  general,  confiderations  of  hardlhip  intereft  our  feelings  to6 
much.  It  may  be  a  hard  cafe,  but  the  law  ought  not  to  be 
ftrained,  much  lefs  altered  in  order  to  reach  this  hard  cafe.  I 
have  already  obferved,  that  it  becomes  a  hard  cafe  only  from  the 
accident  of  the  infolvency  of  the  parties,  admitting  it  to  be  a  hard 
cafe.  But  where  is  the  hardfhip  ?  The  plaintiffs  fay,  that  the 
acceptors  were  informed  that  this  bill  was  drawn  to  a  fifiiuous 
payee.  Were  the  plaintiffs  themfelves  informed  of  it?  It  is  not  fo 
found  by  the  fpecial  verdi£k,  but  I  think  there  is  great  reafon  to 
apprehend  that  they  were  informed  of  it.  They  take  the  bill  Under 
an  indorfement  by  procuration  from  the  drawer.  A  bill  drawn 
payable  to  a  real  payee,  and  coming  fairly  back  again  into  the 
bands  of  the  drawer,  has  done  its  duty,  and  would  be  cancelled 
unlefs  the  opportunity  of  cheating  the  public  of  the  ftamps  btf 

admitted 
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admitted  to  be  a  good  reafon  for  throwinj 

circulation.     Surely  the  circulation  of  fuc 

iw4  John-   "*^"^  ^^^^  ^^^  drawcr,  upon  difcduntt  is  nc 

toN  tranfaAion,  but  gives  the  party  Co  whom 
MiMBTand  ground  Co  Airped:  whac  che  real  cruth  is.  I 
f^^^  to  fufpefi,  why  (hould  he  not  uke  che  confe 
chat  there  are  a  great  number  of  ocher  bills 
of  this  caufe :  I  am  afraid  co  fay  Co  what. a 
m'ous  an  extent  has  che  falfe  credic  of  thefe  < 
been  pufhed.  This  circumftance  has  ha 
weight  it  ought  to  have  s  it  has  produced  tl 
ligation  of  Che  claim. 

I  confefs  myfelf  to  be  a  very  imperfed  ju 
commerce,  and  probably  I  am'miflaken  i 
effedls  which  this  caufe  may  produce  in  cl 
But  I  will  venture  to  ftate  what  has  pafTed 
fubjedl.  I  take  the  interefts  of  commerce  t 
to  fupportyj/r,  and  CodifcounCenance^tf^ 
the  intere^s  of  gentlemen  who  trade  in 
money,  and  the  interefts  of  commerce  are 
1  apprehend  that  the  commerce  of  the  ki 
deep  wound  from  the  failure  of  a  capital  ho 
when  the  perfons  who  have  been  difcountic 
houfe  (hall  receive  not  lefs  than  twenty  i 
by  proving  their  debts  under  twenty  comi 
That  gentlemen  of  this  defcription  (hould 
any  check  or  interruption  given  to  this  cii 
bills  of  exchange,  I  can  conceive.  ^  The) 
better  for  being  fictitious.  He  who  has  cii 
will  for  very  obvious  reafons  move  heaven 
raife  money  to  take  up  that  bill  when  it  b 
can  pay  no  other  creditor.  That  the  mei 
the  complaint,  is  to  me  incomprehenfibh 
forget  che  original  and  true  ufe  of  bills  of 
are  bottomed  in  real  mercantile  tranfadioni 
che  figns  of  valuable  property  and  equivalei 
the  capiul  ftock  of  wealth  in  circulation,  a 
and  increafmg  the  trade  and  commerce  o 
are  the  bills  of  exchange  which  the  ufage 
chants  originally  introduced  into  the  a 
intended  to  proted.  Let  the  merchant  ( 
exchange  with  that  falfe  coinage  of  bafe  paj 
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been  of  late  forced  into  circulation  ;  the  ufe  of  which  ts  to  en«     '79i* 
courage  a  fpirit  of  rafli  adventure^  a  fpirif  of  monopoly,  a  fpirit  ■ 

of  gaming  in  commerce,  luxury,  extravagance,  and  fraud  of  every  ^'tomIi. 
kind,  to  the  ruin  and  deftrudion  of  thofe  whofe  credulity  can  be       ion 
pradifed  upon  by  a  falfe  appearance  of  regular  trade,  carried  on  MmmruiA 

FatfvoK 


upon  a  folid  bottom ;  and  then  let  him  fay,  whether  he  dreads    Fb^mk 


the  reverfal  of  this  judgment.  . 

I  confefs  I  thought  that  a  fortunate  occa^on  did  now  prefenC 
itfelf,  for  interpofing  a  moft  falutary  check  to  a  growing  evil ;  an 
evil,  already  fwollen  to  a  moft  enormous  bulk,  the  weight  of 
which  muft  neceflarily  cramp  and  dcprefs  every  man  who  trades 
upon  his  own  capital,  and  which  threatens  to  overwhelm  the 
fair  trader.  Let  us  not  deceive  ourfelves.  There  is  but  one 
remedy  for  the  evil.  If  fuch  bills  may  be  recovered  upon,  if  they 
may  be  proved  under  commiffions  of  bankrupt,  there  are  perfons 
enough  interefted  to  give  them  circulation,  let  the  hindtnoft 
fare  as  he  may.  To  check  them,  and  oblige  men  to  deal  fairly; 
as  far  as  real  names  go  to  conftitute  fairnefs,  the  recovery  muft  be 
ftopped.  If  the  real  parties  can  keep  back  their  own  names  by 
ufing  fifiitious  names,  they  can  cover  this  falfe  credit  in  im« 
penetrable  darknefs.  This  Lord  MansfiiU  Taw  very  diftindly  in 
the  cafe  of  Stone  v.  Ereeland*  But  that  which  I  do  not  under- 
iland  in  that  cafe,  is,  how  it  happened  that  for  the  firft  time  in 
his  life,  he  exprefled  no  difapprobation  of  an  apparent  fraud,  but 
affifted.to  give  it  efFed.  Touching  the  effedl  and  application  of 
that  cafe  to  the  prefent,  I  refer  to  Mr.  Juflice  HeatVs  pbferva- 
tions  upon  it.  I  have  only  to  add,  that  knowing  that  I  had  the 
misfortune  to  differ  from  many  of  my  learned  brothers,  in  the 
opinion  I  have  entertained  of  this  cafe,  I  had  too  much  reafon 
to  apprehend  that  I  had  totally  mifunderftood  it,  and  have  very 
reludantly  committed  myfelf  in  this  unequal  conteft.  But  Mr. 
Juftice  HiatVt  argument  will  be  an  apology  for  my  giving  this 
houfe  fo  much  trouble.  I'he  anfwer  to  the  fecond  and  third 
queftions,  which  it  is  my  duty  to  fubmit  to  your  Lordfliips, 
thinking  as  I  do  of  the  cafe,  is,  that  upon  the  matter  found  ii^ 
the  fpecial  verdi£l,  the  bill  mentioned  in  the  Afth  count  cannot  be 
deemed  in  law  a  bill  payable  to  hareri  and  that  the  matter  of  the 
fpecial  verdid  will  not  fuftain  any  other  count  in  the  declaration! 

Heath,.  J«— I  ihall  take  the  liberty  to  decline  anfwering  the 
firft  queftion  propofed  to  us,  becaufc:  as  I  am  of  opinion  that  the 
plaintiff  is  aot  intitled  to  recpvcr  on  any  count  in  this  dedaratioi^ 

the 
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1791.     the  firft  queftion  cannot  arif^  in  my  mode 

-7 fecond  queftion  is,  Whether  this  may  b 

tnd  John-  (Myable  to  bearer  ?    Every  inftniment  mt 

*^       from  th^  powers  of  ti^e  grantor  and  the  U 

MiKiT  aod  ment,  and  no  extrinfic  evidence  can  be  s 

^ninw.    explain  a  latent  ambiguity^.which  is  not  t 

•  {Wiinot  purports  on  the  face  of  it,  to  be  a  bill  c 

§t^e^of^  order.    The  drawer  had  power  to  give  it 

J2^***"*    ants  have  fo  accepted  it,  and  no  evidence 

Utntam^'   It  a  ditterent  operation.    It  has  been  11 

S^'eta!]  *"^  indepd  it  wastbe  ground  of  the  decifio 

fiench,  that  if  the  conlraA  of  the  party  c; 

the  rules  of  law,  operate  in  the  way  inteni 

according  to  his  power  at  the  time  of  ma 

been  attempted  to  be  fupported  by  a  pafiaj 

45*  a.  concerning  a  leafe  granted  by  tenaj 

d^  man,  where  it  was  held  that  the  deed 

the  life-time  of  tenant  for  life,  as  his  Uiffi, 

bim  in  remainder,  and  after  the  deceafe  o 

lea/i  of  the  remainder  man :  and  it  has  be 

ference  between  a  bill  of  exchange  payabl 

to  order,  is  not  greater  than  between  a 

To  this  I  anfwer,  that  I  freely  admit,  if 

cannot  operate  in  fuch  manner  as  was  int 

fliall  operate  as  by  law  it  may  ;  but  then  a 

fir  thai  purpdfe.    As  to  the  inftance  citedj 

technical  words  neeefTary  to  make  a  c^eec 

atioti :  it  is  fufficient  if  the  party  confirm 

which  another  had  granted,    Co.  Liu  301. 

the  diftindion  concerning  the  operation  ( 

<<  words  are  large,  and  have  a  general  ex 

<<  which  may  amount  to  a  feofFment,  a  g; 

*<  leafe,   confirmation,  iic^     But  a  rel 

«*  furi-ender,  cannot  amount  to  a  grant, 

<<  confirmation,  or  releafe,  becaufe  thefe 

**  manner  of  conveyances,  and  are  defiii 

From  this  pafTage,  as  well  as  from  comop 

lowing  conclufions  are  to  be  drawn  : 

ift.  That  the  operation  of  a  conveyan 

fimply  from  the  power  of  the  grantor,  b 

power  and  the  legal  operatipn  of  the  infir 

mode  of  conveyance  could  opevatc  in  all 
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every  purpofe,  it  wou}d  be  nuptory  and  ureleTs  to  hive  feveral     Y79U 
modes  of  conveysuicingt  wd  conveyancing  itfclf  no  longer  go-  ■ 

verned  by  any  principle,  would  ceafc  to  be  a  fcience.    To  make  ^'j^omm. 
the  analogy  perfed  between  a  deed  and  a  bill  of  exchange»  in      *^* 
refped;  to  the  rule  of  conftru£lion  that  muft  govern  them,  it  muft  MimJt  and 
be  fliewn  that  the  prefent  bill  conUins  fuch  apt  and  operative    F^^^ 
WQtdh  ths^t  it  may  be  conftnied  either  as  made  payable  to  order, 
or  bearer  1  (b  that  if  it  cannot  operate  as  a  bill  payable  to  order, 
it  muft  be  taken  as  a  bill  payable  to  bearer.    But  the  contrary 
ihanifeftly  appears  on  the  foce  of  the  two  inftruments  :  and  if 
this  conftrudion  were  to  prevail,  it  would  raife  a  contraA  befide 
the  intention  of  the  parties ;  for  the  drawer  of  a  bill  payable  to 
bearer,  in  adopting  that  form,  exonerates  the  drawee  from  certain 
inconveniences  attending  bills  payable  to  a  certain  perfon  or 
order,  fucb  as  a  danger  of  the  hand  of  the  firft  payee  being  forged. 
The  drawer  of  a  bill  payable  to  order  confults  the  convenience 
and  fecurity  of  the  firft  payee,  and  the  fubfequent  purchafer  of 
the  bill,  without  whofe  authority  the  drawee  is  not  fafe  in  paying     ' 
the  bill,  fo  that  if  the  bill  be  ftolen  or  cafuaily  loft,  the  true 
owners  of  the  bill  may  be  fafe.    As  thefe  inftruments  are  fo 
difltsrent  in  their  operation  and  deftined  purpofes,  they  are  not 
convertible ;  and  it  may  as  well  be  contended,  that  a  releafe  will 
operate  as  a  grant,  as  that  a  bill  payable  to  order  can  be  declared 
On  as  a  bill  payable  to  bearer.     To  confider  this  in  another  point 
of  view.     A  bill  to  bearer  is  more  comprehenfive  than  a  bill  to 
order,  inafmuch  as  it  comprizes  all  the  fpecial  appointees  to  whom 
1  bill  of  the  latter  fort  may  be  directed.    It  was  however  decided 
in  the  cafe  of  Hodges  v.  Steward^  i  Salt.  125.  at  a  time  when  a 
bill  payable  to  bearer  was  not  deemed  to  be  within  the  cuftom 
of  merchants,  that  a  bill  payable  to  a  certain  perfon  or  bearer, 
could  not,  by  an  indorfement  of  the  firft  payee,  be  converted 
into  a  bill  payable  to  order,  fo  as  to  charge  the  drawer.     The 
obvious  reafon  is,  that  it  was  the  intention  of  the  drawer  to  frame 
a  bill  payable  to  bearer,  and  he  could  not  be  charged  beyond  his 
original  undertaking.     It  feems  to  be  a  juft  and  neceflary  in- 
ference, if  the  more  comprehenfive  bill  which  is  payable  to'' 
bearer,  cannot  be  changed  into  the  lefs  comprehenfive  which  is 
payable  to  order,  that  the  reverfe  cannot  take  place.     It  is  repug* 
nant  to  every  principle  of  law,  that  fpecialties,  or  inftruments 
in  the  nature  of  fpecialties,  ihould  receive  a  conftrudtion  from 
cxtrinfic  circumftances,  which  their  import  does  not  warrant ; 

and 


6at  CASES  m  HlLAftt  TERM 

1791*     and  if  they  were  to  be  conftnied  not  according  to  th'  ir  legal 

-*        —  operation^  but  according  to  the  power  of  the  perfon  from  whom 

andjoltif  ^7  move^  as  is  now  contended,  this  novel  principle  would 

*^>*       have  the  wonderful  etEeO,  of  curing  all  defieds  in  deeds  and 

MiitETtnd  inftruments^  provided  that  the  maker  of,  them  had  but  fufficient 

L'fiim.    P^^^"^  ^^^  **  purpofe. 

In  order  to  prove  that  a  bill  may*  receive  a  conftrci6iion  dif« 
fefent  from  its  tenor,  a  bill  has  been  fuppofed  payable  tothe^mnf^ 
at  jtUgate  or  order,  and  ?t  has  been  demanded  whether  this  wooM 
not  be  a  bill  payable  to  bearer  ?  I  anfwer  in  the  mgaiivf  without 
hefitation.  It  is  a  bill  payable  to  an  inanimate  thing,  under  whom 
no  title  can  be  derived.  It  is  not  the  province  of  the  law  to  aflUb 
"  folly  \  recourfe  muft  be  had  to  the  drawers.  There  is  another 
efleotial  difference  between  different  conveyances  concerning  the 
fame  fubjefi,  and  bills  payable  to  order  and  bills  payable  to 
bearer,  which  is,  that  in  refped:  to  conveyances,  the  t&ntroQ  a 
ibi/amej  and  the  only  queftion  is.  In  what  legal  form  it  ihall  take 

.  effed?  In  refpe£t  to  bills,  the  contra£l  is  different,  and  one  fpecica 
of  contrafl  cannot  be  fubftituted  in  the  place  of  another.  Arga« 
ments  drawn  from  the  inconvenience  of  the  decifion  are  ftroog 
and  forcible.  It  is  the  objed  of  the  drawers  of  bills,  that  the  bills 
ihould  pafs  in  circulation,  and  the  intereft  of  commerce  requires 
it*  The  law  of  England^  which  generally  difcountenances  the 
affigomeiits  of  debts  and  chofes  in  afiion,  has  in  this  indance 
fubmitted  to  the  cuftom  of  merchants.  It  is  the  effence  of  a 
cuftom,  that  it  be  certain  and  reafonable.  If  it  be  defedive  in 
either  of  thefe  particulars,  it  muft  yield  to  the  common  bw, 
concerning  which  there  can  be  little  doubt.  To  conftrue  this  bill 
•  [Seeinte,  to  bc  payable  to  bearer,  on  account  of  tbi  latint  circumftana  ♦  of 
^^  a  fi£titious  payee,  unknown  to  the  purchafer  at  the  time,  is  to 
introduce  infinite  confufion  and  perplexity.  Suppofe  the  pur* 
chafer  of  a  bill  not  finding  the  payee  of  a  bill,  declares  on  it  as 
beini;  payable  to  bearer,  the  acceptor  might  defeat  the  zCtion  by 
fetting  up  fome  obfcure  peifon  bearing  the  name  of  the  payee. 

-If  the  attefting  witnefTss  to  a  bond  could  not  be  found,  or  if  there 
were  none,  fo  that  the  delivery  could  not  be  proved,  and  therefore 
a  recovery  could  not  be  bad  on  it  as  fuch,  it  cannot  be  contended 
that  in  an  adion  of  ajfumpjk  the  bond  might  be  given  io  evidence 
as  a  note  of  hand.    The  reafon  is  evident;  the  creditor  ha 

taken  his  fecurity  in  a  certain  determined  form,  be  cannot  at  hit 
pleafure  alter  it  againft  the  ftipulation  of  the  debtory  and  yet  ihtf 
obligation  includes  a  promife  to  pay  the  money« 

la 
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In  this  care  the  jury  have  found  that  there  was  a  fifUtious     I79T« 
payee;  but  can  the  bolder  of  the  bill  be  always  prepared  with 


that  evidence?  If  it  be  doubtful  on  the  face  of  the  inftrument,   md  jiMwi. 
tk^hat  h  the  legal  operation  and  cfFed  qf  it,  where  is  the  certainty  i       *^" 
if  it  be  founded  in  fraud,  where  is  the  reafonablenefs  ?  UwmtuA' 

The  counfel  for  the  defendants  in  error  have  given  up  all  the  ^  ^^^1^ 
other  fpecial  cpunts  except  the  third,  Wherein  it  is  fiated  that 
kJvifiy^  Hdrgreavct  and  Co.  dire£)ed  the  bill  to  be  paid  to  tbem 
by  the  name  of  John  JVbiU.    I  anfwer  that  the  cuftom  of  mer- 
chants a^  little,  applies  to  this  count  as  to  the  other  fpecial  counts^ 
for  no  cuftom  can  warrant  the  drawing,  of  a  bill  payable  to  one 
roan  by  the  name  of  another.    But  it  has  been  urged  at  the  bart 
that  the  acceptors  (hall  not  be  received  to  annul  their  own  ac« 
ceptances,  and  that  it  does  not  lie  in  their  mouths  to  infift  on  the 
proof  of  the  hand-writing  of  the  firft  payee,  when  they  knew  at 
the  time  of  their  acceptance  that  he  was  merely  fi^tious^'and  no 
fuch  perfon  as  John  lyhite  really  exifted.     And  in  fupportof  this 
argument,  they  cited  the  cafe  of  Stone  v.  Fneland^  which  was 
determined  at  Guildhall  fiiixngs  zdcr  Eq/Jer  term  ij6g.     The 
circumftances  of  that  cafe  were  the  fame  as  the  prefent,  and 
Lord  Mansfield^  after  obferving  that  the  bill  was  drawn  to  enable 
the  drawer  to  raife  money,  told  the  jury  that  the  defendant  had 
enabled  the  drawer  to  do  this  by  lending  his  acceptance,  and 
when  he  had  by  fo  doing  put  the  bill  in  circulation,  it  (hould  not 
lie  in  his  mouth  to  make  the  objedion  that  he  had  nothing  to  do 
with  it.     On  this  decifion  I  firft  obferve,  that  the  noble  and  learned 
Lord  did  not  mean' to  controvert  the  general  rule,  that  it  is  ne« 
ceflary  in  order  to  recover  againft  the  acceptor  to  prove  the  hand- 
writing of  the  firft  payee,  but  only  in  the  particular  circumftknces 
cf  the  cafe  difpenfed  with  the  proof.     In  the  fame  manner,  if  the 
obligor  of  a  bond  Qiould  fraudulently  remove  a  witnefs,  and  it 
ihould  fo  appear  at  the  trial,  the  honA  is  eftablifiied  by  the  ac- 
knowledgment of  the  party,  without  farther  proof  of  the  hand, 
writing.     Suppofe  in  the  cafe  of  Stom  v.  Freeland  the  jury  had 
found  a  fpecial  verdi£t,  they  muft  have  found  the  indorfement  of 
the  firft  payee,  confidering  the  defendant  as  being  eftopped  from 
requiring  the  proof  of  it ;  but  here  the  contrary  is  found.     In 
order  to  examine  how  far  the  authority  of  this  cafe  is  applicable, 
it  ought  to  be  confidered,  whether  the  circumftance  of  its  being 
known  to  the  acceptors  that  the  payee  was  fiflitious,  will  enable 
the  plaintiffs  who  were  indorfees  to  recover  on  any  of  the  counts 
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in  this  declaration.     It  will   not  fupport 
where  it  is  fo  cxprcfsly  ftatcd,  bccaufe  fuch 

tad'joHN-   ^^  ^wud,  and  not  on  the  cuftom  of  mercfc 
ION       gre  radically  bad,  and  will  not  warrant  a 
MiMiVana  the  plaintiff.     If  this  allegation  will  vitiate 

r*tow*  *^  '*  ftatcd,  it  muft  neceflarily  follow  that  1 
have  the  like  cffcft  in  refpeft  to  the  othci 
no  fuch  allegation  is  inferted.  The  four 
fpecial  one  that  may  be  fupported  in  poin 
may  be  applied.  That  count  ftates  the  fi 
pcrfon,  and  his  indorfement  to  be  a  real  1 
finding  of  the  jury  diredly  contradids  it, 
fiaion.  It  feems  to  me,  that  the  plaintif 
availed  themfdves  of  the  authority  of  the 
tandt  if  it  be  law,  at  the  trial ;  they  fboi 
the  indorfement  of  the  firft  payee  ought  to 
proved ;  bat  having  miiTed  that  opportunit 
late.  The  cafes  of  Tatkck  v.  Harris^  d 
Bench,  and  Cellis  v.  Emmeit  decided  in  th 
againft  my  opinion.  I  was  prevented  by  (\ 
my  duty  in  court  when  the  laft  cafe  was  d 
prefent,  I  could  not  have  concurred  in  tl 
flanding  the  great  deference  1  have  for  the 
abilities  of  the  other  judges.  But  this  ( 
your  Lordfhips  in  order  to  review  thofe  dc 
(hips  have  a  right  to  call  on  me  for  my 
fubje£^,  and  it  is  my  duty  to  give  it.  It  i{ 
that  the  circulation  of  thefe  bills  is  extrei 
ought  to  be  retrained.  It  is  the  great  co 
days,  which  has  grown  to  a  gigantic  h( 
needy  adventurers  to  engage  in  defperate 
on  the  money  which  they  raife  on  this 
the  prefent  queflion,  a  million  of  properi 
wonder  that  this  traffic  has  fpread  poven 
ruptcy,  through  Urge  diftrids  which  il 
enable  the  holders  of  fuch  bills  to  recover 
without  proving  the  hand- writing  of  the  : 
a  credit  on  the  bills  themfelves.  The  ace 
are  tempted  by  a  large  commiiEon  to  lei 
obvious  reafon  of  inferting  the  name  of 
that  too  many  bills  (hould  not  appear  in  ci 
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hamc  at  the  fame  time.    Make  it  neccflary  for  the  purchafcr     1791, 
bf  the  bill  to  look  to  the  firft  payee,  and  it  will  be  impoffibic    ^  ^        ^ 
tp  defraud  mankind  in  the  manner*,  and  to  the  extent  that  has  aadJoHM« 
been  praSifed.    In  order  to  adminifter  an  efFedual  remedy  to       ^^^ 
this  evil,  it  is  not  neccflary  to  ftretch  the  common  law  beyond  MxNiTaal; 
the  kno\f^n  and  temperate  deciiions  of  former  times.    It  is  not    iaBcior^ 
peceflary  to  introduce  fubtle  inventions  and  new  modes  of  rea- 
foning,  unknown  to  the  plain  fenfe  and  underftanding  of  our 
anccftors.     Let  the  ancient  law  be  adhered  to,  and  the  evil  muft 
in  a  great  degree  ceafe^     Nor  is  the  plaintiff  without  remedy  ; 
for  he  may  fue  the  drawer^  and  probably  by  another,  differently 
framed  from  any  of  the  prefent  counts,  or  by  an  adion  differ* 
ently  conceived,  he  may  recover  againft  the  acceptors ;  but  on 
that  I  give  no  opinion. 

After  the  judges  had  thus  delivered  their  opinions,  the  houfe 
adjourned.  On  Monday^  February  14,  a  debate  took  place  in 
which  Lords  Kenyan^  Lougbiorougb,  and  Batburji  fpoke  in  favour 
of  the  judgment,  and  the  Lord  Chancellor*  againft  it.  The  •  [Thw* 
feveral  grounds  of  argument  taken  by  their  Lord  (hips  refpe(9ively,  ^^-^ 
were  nearly  the  fame  as  thofe  above  flated  in  the  opinions  of  the 
judges. 

The  debate  being  concluded,  the  Lord  Chancellor  put  the 
queftion.  Whether  the  judgment  of  the  court  of  King's  Bench 
fhould  be  reverfed?  which  pafled  in  the  negative  without  a 
diviiion. 

Judgment  affirmed* 
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CASES 

ARGUED  A»0  DETERMINED 

IN    THE 

Court  of  COMMON  PLEAS, 

Iif 

Eafter  Term, 

In  the  Thirty-firft  Year  of  the  Reign  of  George  III. 


Monday,  BaRWICK    T\    ReADE. 

Thefbiipay  ^HE  defendant,  who  was  a  lieutenant  of  marines,  ai&gned 
omw  ^  *^»«  ^""  pay  ^o  ^^<^  plaintiff,  in  truft,  firft  of  all  to  pay  and 

notbciC.  fatisfy  himfclf  (the  plaintiff')  an  annuity  of  20/.  per  arnium^  and 
then  to  pay  over  the  furplus  to  the  defendant,  and  alfo  gave  a 
bond  and  warrant  of  attorney  as  a  further  fecurity.  In  the  laft 
term  a  rule  was  granted  to  fhew  caufe  why  the  deed  of  affign- 
ment,  bond,  and  warrant  (hould  not  be  given  up  to  be  cancelled 
on  feveral  grounds  [a)^  the  mod  material  of  which  was,  that 
the  full  pay  of  a  military  officer  could  not  be  legally  ailigned. 
"When  the  motion  was  made,  the  court  intimated  a  very  clear 
opinion  that  fuch  an  ailignment  was  illegal^  it  being  contrary  to 
the  policy  of  the  law  that  ;i  flipend  given  to  one  man  for  future 
fervices,  fliould  be  transferred  to  another  who  could  not  perform 
them.  However  the  rule  was  enlarged  ttil  this  term,  when  on 
the  motion  of  Kerby^  Serjt.  it  was  made  abfolute,  no  caufe  being 
ihewn,  but  the  court  feeming  to  retain  their  former  opinion  {b)* 

{a)  The  other  grouodi  were^  that  the  afllgnee  was  a  truftee  for  oae  Keuirkif  iihicb 
was  oot  ftated  in  the  memomi,  and  that  the  names  of  the  witoelles  to  the  deed  wot  ooC 
ncntiooed  according  to  the  dire^tons  of  the  flat.  17  Gto,  3.  c.  a6. 

{b)  When  the  rule  was  granted.  Lord  Lougkhrokgk  did,  he  recoUeOcd  a  fiaular 
decifion  In  the  court  of  Chancery,  in  the  cafe  of  Rofi  the  army  agent }  and  Mr*  Joiice 
G«Wiitfcncd  to  Djtri  %  k,u  coiifii|0jii|  {brfqicnl  priAcipk  whkhtbccoMt  laid  down. 
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The  cafe  in  Dytr  was,  "  Replevin  brought  by  John  Oliver  againft  7*.  Enfonne,  who  fet      I7QX, 

•'  Ifbrth  that  a  ftranger  was  fcifcd  in  fee  of  a  manor,  of  which  the  locus  in  ftto  fras'part, 

"  and  by  deed  granted  lo  him  an  annual  rent  of  20 x.  for  the  term  of  his  life,  pro  bono    _ 

Bakwick 
<<  cottjtiiofus  impeiufenJ^,  with  a  claufe  of  dlflrefs  within  the  manor,  and  avowed  the 

*'  talcing  for  one  year*s  rent  in  arrcar.     To  which  the  plaintiff  gleaded  in  bar,  that     Riadi* 

''  Enfonne  '.vas  attainted  of  treifon  before  certaio  juftices^  wHo  committed  him  to  thf 

**  Tower,  by  force  of  which  be  remained  in  prifon  for  a  year  next  enfuing,  within 

**  which  time  the  grantor,  pro  dlverJisnegbtiUfuhf  confSio  ejufJetnT.  indigebat^  etadeum 

**  accedere  voluijfet  pro  confilio  fmo  kal/cndo,  fuorum  judicii  ft  imprijonamenti  prattxtu^ 

*'  idemO  (the  grantor)  ad  cundcm  T,  accedere  pro  confilio  fuo  tn  ea  parte  habendS  tt  re» 

•*  qmrenda  impeditusfuit,  etjic  confiUum  pratfati  T.  incanJapr^ediSia,  in  defe&u  ipjius  T, 

**  habere  noa potuit.     To  which  the  avowant  demurred  in  law.     And  by  the  opinion  of 

«  the  whole  court  he  had  a  return,  for  by  the  attainder  the  rent  was  not  forfeited  to 

<<  the  king,  becaufe  it  was  incident  to  the  cauje  for  which  it  wat  given,  (namely  the 

"  tmft  and  confidence  which  the  grantor  had  in  him  for  his  advice,)  which  he  cou]4 

*'  not  grant  to  another  perfon,  and  which   fur  the  fame  reafon  he  could  not  forfeit. 

'<  As,  if  a  man  be  created  a  duke,  and  for  the  maintenance  of  his  dignity  the  king 

'*  grants  an  annuity  of  zoi,   to  him,  he  cannot  grant  this  to  another,  for  it  is  incident  to 

'<*  his  dignity.     Aad  notwithftaoding  the  attainder  and  imprifonment,  he  might  have 

<<  given  advice  if  he  (the  grantor)  had  gone  to  him  j  and  in  the  plea  no  default  was 

**  alleged  in  him,**  &c.     Set  alfo  the  authorities  cited  in  the  margin  of  Dyer*    In 

Siuart  V.  Tucker,  z  Black,   1137.     <<  A.  a  lieutenant  of  marines  aflfigned  his  half  • 

*'  pay  to  B.  in  truft  for  C.  and  conftitnted  B,  his  attorney  to  receive  it ;  and  it  was  holden 

'*  that  A,  could  not  maintain  an  a6lion  for  money  bad  and  received  to  his  ufq  againft  C 

**  after  his  difcharge  on  an  infolvent  a£t  \  becaufe  in  equity  the  half  pay  of  an  officer 

*^  might  beaffigned,  and  this  was  an  equitable  adbn  for  money  received  to  theplaintiff''f 

'<  ufe,  but  he  had  already  transferred  the  ufe  of  it.**     A  diftindion  is  there  taken  betweci| 

whole  and  half  pay,  the  former  being  given  pro  Jerviti9  impendendo,  the  latter  pro  Jerm 

vitioimpenfi.     But  in  Flarty  v.  Odium,  ^lerm  Rep,  B.  R.  6Si.  the  court  held  that 

the  half  pay  of  a  lieutenant  in  a  reduced  regiment  was  not  the  fubjeB  of  afaJe,  and 

therefore  that  his  creditors  could  not  compel  him  to  include  it  in  his  fchedule,  under 

^he  lords*  z€t.     In  that  cafe  Lord  Kenyan  was  clearly  of  opinion  that  the  half  pay  could 

not  legally  be  afligneJ  }  and  Mr.  J.  Buller  diftingui flies  between  payments  aBually  duo 

and  future  accruing  payments*     And  this  cafe  of  Flarty  v.  Odium  was  recognised  and 

confirmed  by  the  court  of  B.  R.  in  this  prefent  Ea<?er  term.    4  Term  Rep.  B.  R.  248.  ,  '  * 

lAdderdale  v.  The  Duke  cf  Afontrofe,     1  have  alfo  been  informed,  that  a  Gmilar  decidon 

took  place  about  four  years  ago  in  the  court  of  Exchequer,  in  acafeof  Pr/itf/V«  v.  Mackii* 


Morgan  v.  Johnson.  Mond^^ 

May  i6ti|* 

JN  this  cafe  notice  of  declaration  was  fervcd  on  the  defendant  service  of 

on  Sunday  Feb.  6th,  which  he  accepted,  knowing  at  the  fame  notice  of  de- 
time  it  was  irregular,  as  appeared  by  the  affidavit  of  the  attorney  a5«i!X^,Ts 
who  fcrved  him  with  \U     A  rule  having  been  granted  to  ft«w  ^'/^**"|^ 
caufe  why  the  declaration  and  all  fubfequent  proceedings  {a)  antacceptit« 
fhould  not  be  fet  afide  on  account  of  the  irregularity,  Cockell^  ^bTiS^l' 
Scrjt.  (hewed  caufe,  arguing  that  the  ftat.  29  Car.  2.  c.  7.  /  6.  8*^« 
dire^ed,  **  that  no  perfon  upon  the  Lord's  Day  (hould  ferve  or 
<*  execute  any  writ,  procefs^  warrant,  order^  judgment  or  decree,*' 

(o)  J^dgmeot  wa«  figaed  for  want  of  a  plea  la  (ht  tacatipn  after  Hihrjr  term. 

Sfj   _  Vc. 
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bfe.  but  tbit  fervice  of  notta  ws^s  not  wit] 
the  aft.  In  fValgrave  v.  Tayhtj  i  Ld. 
HqIu  Cb.  J.  was  inclined  to  think,  that 
reftrain  all  forts  of  legal  proceedings,  yet  t 
that  the  delivery  of  a  declaration  was  bu 
procers,  and  therefore  good  on  a  Sunday* 
462.  the  court  held  that  the  delivery  of  a  dc 
on  a  Sunday  was  good,     {a)  But, 

The  court  were  clearly  of  opinion  that 
being  on  a  Sunday  was  bad  within  the 
defendant  could  not  by  bis  acceptance  w 
Therefore  the 

Ru 
oh  payment  of  half  the  coils,  in  purfuai 
entered  into  by  the  parties,  which  was  ftat< 

(«)  Bat  (ee  H^aiker  t.  Tovmt  and  Lee,  Barmty  309.  ai 
^Bir^n  of  I  Ld,  Raym*  705*  Uft  edit*  f  v#>  which  (hvw  < 
f  refc&t  inftancpi  decided  according  to  the  known  pra^ice. 


■«P-¥-^ 


Mty  i6ih* 

A  /heriff 
wh«is  ruled, 
en  the  laft 
day  of  a 
tcrniy  to 
hring  in  the 
V)d/,  but 
goes  out  of 
ofBce  before 
the  next 
term,  is  lia- 
ble to  aa  at- 
tachment for 
not  bringing 
in  the  budj. 


Meei^ins  Vt  Smitj 

iN  Hilary  term  laft,  the  then  (herifF  of 
of  ap!  (orpusy  and  vfas  ruled  the  lad  da 
torily  to  bring  in  the  body.  In  the  follovi 
out  of  office  and  a  new  (heriff  was  appoi 
bail  being  put  in  but  not  juflified,  Clayton 
^attachment  againft  the  taU  Iheriff  for  not  1 
The  court  doubted  whether  the  late  (hei 
attachment,  as  it  was  not  in  his  power  to 
having,  as  ufual,  made  over  all  the  prifonc 
fheriff.  To  this  Clayton  anfwered,  that  a 
to  have  been  made,  if  that  were  a  fufficie: 
fo  Ibew  caufe  was  granted,  which  w^s  ai 
lute,  no  caiafe  being  fl^ewn  [a). 

'ftf)  The  date  of  the  rule  to  bring  in  the  body  was  Sdttx 
the  then  iberiflTs  going  out  of  office »  it  could  not.  therefor 
at  fuch  rulev  ufuaUy  are.  But  it  wai  fetved  on  the  under, 
ihew  caufir*  Indeed  in  thefe  cafes,  care  fboutd  always  be  1 
imder-(h(Eriflf.;That  the  latefteriff  is  liable  to  tHe  attachmei 
W4kf\  cafe,  Cf9'  ESxm  365.  S.  C.  1  fulft.  70.  Bg 
Price  &  Antther  v«  StfttU  and  heigh  v.  Tmrmtr^  Mkk,  %i 
C.  B,  185.  3d  edit.  Sec  t^ojtsi.  20  Gi».  s-  €•  ^7*  /  a. 
ditr/tj,    j^See  il(6 Big.  Gen,  f.  B.  T.  a>  <^  )•  4  ^^  ' 
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Sumner  v..  Brady  and  Others,  5*fW#y, 

HE  defendant  was  ferved  with  a  capias  quare  claufum  fngtt  Notice  fub- 
returnable  in  fifteen  days  of  Eafttr\  (i.  e.  the  eighth  of  ^*^*^ 
May;)  but  the  notice  to  appear  was  **tf/  the  return  thereof ^  being  appearonrAc 
**  the  eleventh  day  of  May  1791"  (i.  c.  the  ^to  die  poft).     A  rule  ^^^' 
was  granted  on  the  motion  of  Bond^  Serjt.  to  (hew  caufe,  why 
.  the  proceedings  ihould  not  be  fet  aiide,  on  the  ground  that  the 
notice  to  appear  ought  to  have  been  on  the  return  day  of  the  writ^ 
viz.  May  8th,  which  he  urged  was  the  conftant  and  undoubted 
pradlice.     Bamet^  293.  {a)  Alfop  v.  Nicholls\  and  to  (hew  that 
the  notice  ought  to  be  to  appear  on  the  real  return  day,  even 
though  that  day  (hould  be  a  Sunday^  he  mentioned  Barnes^  294. 
Green  v.  IFatkinSj  CooFs  Caf.  PraSi,  97.  Jenner  ?.  Williamfon^  ih. 
98.    Green  v.  IVatkins^  and  Rules  and  Ordtrs  C.  B.  Hil.  7  Ge$.  a. 
There  was  alfo  another  ground  he  faid,  for  fetting  afide  the 
proceedings,  which  was,  that  It  appeared  by  affidavit  that  the 
action    was  brought  on  a  bond    payable  by  inftalments,    but 
that  the  only  inftalment  which  had  become  due  was  paid  into 
court. 

MarJhalU  Serjt.  (hewed  caufe,  arguing  that  the  notice  wsis 
good,  it  being  10  appear  **/7/  the  return  of  the  writy*  the  words 
therefore  ''^  being  the  nth  day  of  May'*  might  be  rejeAed  as 
furplufage.  But  fuppofmg  thofe  words  not  to  be  furplufage, 
(lill  the  notice  was  good,  as  it  was  to  appear  at  the  true  timt 
when  the  defendant  ought  to  appear,  namely  the  ^ta  die  pofl^ 
the  cfToign  day  not  being  in  reality  the  time  of  appearing.  If  i^ 
(bould  be  obje(E)ed,  that  by  allowing  the  ^to  die  poft  to  be  the 
day  of  appearance,  the  defendant  would  have  twelve  iniiead  of 
eight  days  to  appear  in ;  {h)  the  anfwer  is,  that  it  does  not  lie 
in  the  defendant's  mouth  to  make  this  objeAion,  to  whom  ii 
would  be  a  benefit.  But  in  truth  the  notice  is  good,  either  way, 
whether  on  the  eflbign  day  or  the  quarto  die  poft ^ 

The  court  faid,  they  were  clearly  of  opinion  that  the  notice 
to  appear  on  the  quatto  die  poft  was  good,  that  being  the  day  ^ 

when  in  point  of  fa£l  the  defendant  waa  to  appear.  They  alfo 
direded  a  fearch  to  be  made  in  the  treafury,  to  fee  if  there  were 
any  fuch  rule  as  that  above  cited  from  the  *<  Rules  and  Orders 
*«  of  C  B.  Hil  7  Geo.  %**  when  the  prothonotary  reported  that 

(a)  Lad  2vo  edition. 

(^)  This  ofaje^ionwu  made  and  holdei^  oa  confidcradoiii^to  be  •  good  cce.  In 
Alj^^  V.  Bai9f^  Frac,  R^.  C  B.  346* 

Sf4  0  there 
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1.791.     to  be  protefted  for  non-pajmem  thereof;  and  farther,  that  the 


^  faid  bill  of  exchange  bearing  date  on  the  4th  of  Jantiary  178^ 

•HxiM      was,  on  the  6th  of  February  1786,  prefented  to  Francis  Grqg^ 

Lid  c  E-   ^"  whom  it  wzsdrsLWtiy  for  payment ;  and  the  faid  Francis  Gngg 

LI9L1.      was  then  and  there  requefted  by  the  plaintiff  to  pay  the  faid  fom 

of  money  therein  mentioned,  which  he  then  and  there  refufed  to 

do ;  and  the  fame  was  not,  nor  was  any  part  thereof,  then  and 

there,  or  at  any  time,  paid;  and  thereupon,  the  plaintiff  caufcd 

the  faid  bill  of  exchange  to  be  protefted  for  non-payment  thereof. 

And  further  that  the  faid  Ifahella^  the  defendant,  at  the  feveral 

times  of  the  making  of  the  faid  bills  of  exchange  refpedi?ely, 

and  of  the  lending  the  feveral  fums  of  money  therein  refpefiiTcly 

mentioned,  was,  and  long  before  had  been,  and  ftill  is  married 

to  J  and  under  coverture  of  one  Sir  IVilliam  Mufgram^  Bart,  ber 

frefent  hufband  \  and  that  the  faid  IfabeUa  at  thofe  feveral  and 

refpedive  times,  and  long  before,  and  from  theoce  hitherto 

livedo  and  does  now  livefeparate  and  apart  from  ber  faid  bufbandi 

^'^^     and  that  during  all  the  time  (he  has  fo  lived  feparate  and  apart 

from  her  faid  hufband,  the  faid  Ifabella  has  ahvayt  bad^  and  been 

allowed^  and  paid  from  her  faid  hufband  a  fufficicnt  feparate  wuun* 

tenance  to  herfelf\  and  that  at  the  refpedive  times  when  the  faid 

bills  of  exchange  were  made  by  the  faid  IfabeUa^  the  perfoos 

upon  whom  the  fame  were  refpe£lively  drawn,  had  not,  nor 

had  they  at  any  time  afterwards,  until,  or  at  the  times  when  the 

faid  bills  of  exchange  refpedively  became  due  and  payable,  and 

were  prefented  as  aforefaid,  any  effe£is  of  the  faid  Ifabella  in 

their  hands,  wherewith  to  anfwer  and  pay  the    (aid  bills  of 

exchange,  or  either  of  them  ;  and  that  the  faid  Seligman  fthe 

plaintiff)  fued  out  his  original  writ  in  this  fuit  againft  the  (aid 

Ifabella y  on  the  26/A  day  of  September ^  in  the  year  of  our  Lord 

.1789}  but  whether  upon  the  whole  matter  in  form  aforefaid 

found,  the  faid  Ifabella  undertook  and  promifcd  in  manner  and 

form  as  in  the  ad,  3d,  and  4th  counts  of  the  faid  declarat'on  is 

mentioned,  or  any  of  them  ;  and  whether,  at  any  time  within 

fix  years  next  before  the  fuing  out  the  original  writ  of  the  faid 

Seligman^  the  caufe  of  a£lion  in  the  faid  ad,  3d,  and  4th  counts 

mentioned,  or  any  of  them,  y?jr/?  accrued  or  not  to  tie  faid  Seligman^ 

the  jurors  aforefaid  are  wholly  ignorant,  C^r.  i^i.     This  was 

argued  by  Bondj  Serjt.  for  the  plaintiff,  and  Le  Blanc^  Serjt. 

for  the  defendant.    On  the  part  of  the  plaintiff.  Bond  faid,  be 

prefumed,  the  firft  point  of  the  argument  would  be  admitted, 

viz,  that  the  defendant  living  apart  from  her  huiband,  and 

having 
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having  a  Teparate  maintenance,  was  liable  to  be  fued  as  z  feme  file ;     179'* 
to  which  Li  Blanc  aflcnted  j  faying,  that  as  that  point  had  been  ' 

fully  coniidered  by  the  court  in  the  late  cafe  of  Compton  v.  C?/-     «hbim  * 
finfin  (<i),  he  fhould  not  now  difpute  it.     Bond  then  obfervcd,  ^^  ^^^^ 
that  as  there  was  a  variance  between  the  fpecial  verdifl  and  the      hslc. 
declaration,  with  refpe£t  to  the  2d  and  3d  counts,  (the  declaration 
ftating  that  the  bills  were  prefented  for  acceptance^  and  protefted 

^  for  non- acceptance^  but  the  jury  finding  that  they  ^ere  only  pre- 
fented for  payment^  and  protefted  for  mn- payment t)  the  plaintiff 
certainly  could  not  recover  on  either  of  thefe  counts,  but  muft 
refort  to  the  count  for  money  lent.  The  quefl:ion  therefore  was. 
Whether  the  ftatute  of  limitations  would  prevent  him  from  re- 
jcovering  on  that  count  ?  or  in  other  words.  Whether  the  caufe  of 
a£lion  accrued  on  the  31ft  of  July  1783,  when  the  bill  for  12,000 
livres  was  drawn,  and  the  money  lent  j  or,  on  the  30th  of  Sep^ 
fefnier^  when  the  bill  was  payable  i  Now  the  money  being 
ad^ally  lent  to  the  defendant  as  the  confideration  of  the  bi!l»  on 
payment  beipg  refufed  by  the  drawee,  the  plaintiff  had  his 
c)2oice  of  three  r|!i|iedies :  he  might  either  have  brought  an 
jaAion  of  debt,  an  adion  on  the  cafe  for  money  lent,  or  an 
fiSiion  on  the  bill  itfelf,  which  he  has  in  fa&  chofen.  But  if  he 
had  relied  on  the  bill  itfelf^  the  flatute  of  limitations  would  not 
have  operated  till  after  i(  became  payable,  for  according  to  Lord 
fitc/f^  a  bill  pf  ei^cchange  <*  muft  be  fued  for  within  fix  yean  after 
f^  it  becomes  payable.*'  3  Jpac.Jbr.  602.  Neither  then  did  the 
ftatute  operate  on  the  count  for  money  lent,  which  if  was  agreed 
^Quld  be  paid  at  the  end  of  September^  before  that  time  j  the  pro- 
)iibitions  of  it  being  equal,  and  not  ajfeding  one  fort  of  aAioa 
pn  the  cafe  more  than  another.  As  therefore,  an  a£lion  on  the 
bill  itfelf  would  be  within  the  time  limited,  the  writ  being  fued 
out  on  the  29th  of  Sfiptetfiber  1 789,  an  adion  for 'money  lent  is 
alfo  within  the  time  x  the  right  of  a£lion  was  fufpended  till  the 
bill  became  payable.  In  Dagglijb  v.,  Wetberby^  2  Black.  747.  it 
is  holden^  that  po  a£lion  wil|  lie  againft  the  drawer  of  a  bill  of 
jcxchan^e,  till  fome  default  has  been  made  by  the  drawee.  And, 
though  in  Bright  v.  Furrier^  3  Burr.  1687.  B.  N.  P.  269. 
where  a  bill  drawn  payable  120  days  after  fight  was  refufed 
acceptance,  an  zdlon  laid  againft  the  drawer  before  the  time  ¥vm 
expired,  yet  there  acceptance  was  refufed,  and  the  party  was 
confcious  that  he  had  a  right  of  a£lion  before  the  expiration  of 

{a)  jitite,  334*    But  there  the  court  gtte  no  |>ofitive  opinioa  00  that  poiptft    [And 
ftt  Marjbail  t.  Rutttn,  %  Tim  Ref.  S.  R,  545.] 

H  the 
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1 79 1,  the  120  days.  But  here  the  plaintifF  could  not  be  confcious  of 
any  right  to  fue  before  the. time  when  the  bill  was  payable:  he 
lent  his  money  with  a  (lipulation  to  be  repaid  at  the  end  of  Sf^- 
tember  by  means  of  the  bill :  and  he  thought  he  had  a  valid  pledge 


WlTTFU- 
SHETM 

iisii/  in  his  hands.  In  3  Burr.  1281.  Lord  Mansfield  (^ys^  fpeiking 
of  the  ftatute  of  limiutions,  <<  no  one  can  doubt  but  that  the  har 
^<  only  takes  place  from  the  time  when  the  right  accrukd^  and  not 
<<  from  the  time  of  making  the  promifi**  In  like  manner  a  fine 
and  five  years  non-claim  will  not '  bar  an  annuity  granted  to  a 
third  perfon.  Goodrigbt  en  dim.  Hare  v.  Board*  Cruife  m 
Fims^  249. ;  nor  the  interefts  of  mortgagor  and  mortgagee,  ibiL 
310.  Wherever  alfo  there  is  a  frauds  the  ftatute  of  limitations  is 
no  plea,  unlefs  the  fraud  be  difcovered  within  the  time  3  P.  tVm. 
143.  nor  even  if  the  fraud  be  difcovered  within  fix  years,  unlefs  the 
defendant  were  confcious  of  it.  Deugl.  655*  Bree  v.  Helbiacb[a). 
But  there  was  a  fraud  in  the  prefent  cafe  in  the  defendant  drawing 
bills  without  having  eiFe£ts  in  the  hands  of  the  drawee. 

Le  Blancy  Serjt.  antra.  The  queftion  is,  Whether  the  right 
of  a£iion  accrued  to  the  plaintiff  within  fix  years,  fince  the  flamte 
of  limitations  begins  to  pperate  from  the  time  that  fuch  right 
accrues.  But  it  is  clear  that  the  plaintiff  had  a  right  of  a£iioo  as 
foon  as  the  bill  was  refufed  acceptance,  without  waiting  for  the 
tiipe  of  payment,  Milfordy.  Mayor j  Dough  55.  Bull.  N.P.  269. 
The  defendant  is  not  to  be  deprived  of  his  plea  becaufe  the 
plaintiff  chofe  to  defer  bringing  his  adion  till  Septemher  1789. 
It  might  with  equal  juftice  be  faid,  that  the  ftatute  Ihould  be  00 
bar  at  any  indefinite  diftance  of  time.  The  plaintiff  might  alfo 
have  brought  an  adion  on  the  implied  ajfumpfit^  at  any  time 
after  the  money  was  lent.    But 

The  court  held,  that  though  on  a  mere  loan  of  money  the 
time  of  limitation  might  commence  from  the  date  of  the  loan, 
yet  where  the  money^was  lent  on  a  fpedal  contra£l  for  repay* 
ment,  it  was  the  time  of  the  repayment  that  ought  to  fix  the 
period  of  the  limitation.  Here  a  fum  of  12,000  livres  was  ad- 
vanced on  the  31ft  of  July^  to  be  repaid  in  England  oa  the  laft 
day  of  September  ;  and  the  contrad:  was,  not  to  repay  the  ideo* 
tical  fum,  but  the  value  of  it  according  to  the  courfe  of  exchange. 
Now  until  that  contrad  was  broken"^,  there  was  no  caufe  of 
adion.  As  the  fuit  therefore  was  commenced  on  the  26tb  of 
September,  it  favcd  the  limitation ;  efpecially  as  ho  laches  was 

[s)  8rte4~i(t 
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to  be  imputed  to  .the  plaintiff,  it  not  being  found,  that  he  knew     1791. 
that  the  drawee  of  the  bill  bad  no  cffeds  of  the  drawer  in  his 
hands. 

Judgment  for  ihc  plaintiff. 


Witter. 

tHSIM 


LidyCAR. 


Mebkins  V,  Smith.  ^«c/K«jr, 

May  3  lit, 

TN  this  cafe,  one  Davis  was  arrefied  by  an  officer  of  the  fheriff  ah  perfons 
•■■  ofMW/^/;ras  he  was  returning  from  ^5/?w/V^r.//'tf//,  where  tiH^ZT 
he  had  been  to  juftify  himfelf  as  bail  for  the  defendant,  but  was  ^'''lA  which 
reje£led.     Upon  this,  a  rule  was  granted  to  (hew  caufe  why  he  their  attend- 
ibould  not  be  difcharged  out  of  cuftody,  on  thfe  ground  that  he  ^^* '° 
was  entitled  to  privilege  from  arreft,  both  ingoing  to  and  re*  }«ho  attend 
turning  from  the  court,  his  attendance  being  in  the  courfc  of  of  Ihlt*^*^**'^* 
Che  caufe,  and  the  adminiftration  of  juflice.     Adair  and  Clayton  ^^^<^' 
Serjts.  (hewed  caufe,  contending  that  as  bail  were  not  compelkd  compcUc'dby 
to  attend  by  procefs,  (as  witneffes  were,)  but  came  voluntarily  5JJ^?^?'** 
into  court,  they  had  no  claim  to  fucb  a  privilege.     It  was  holden  ^^^h)wfri. 
in  the  cafe  of  Th$  King  v.  Fielding,  Comb.  29.  that  a  perfon  ttf/J^2 
coming  to  court  to  fwear  the  peace  was  liable  to  be  arretted,  and  '^^^f^ndo, 
in  an  anonymous  cafe,  Salk.  544.  a  perfon  who  came  to  confcfs  thS^ittend- 
an  indiSoient,  had  no  privilege  eundo  €t  rediundoy  becaufe  there  """be not 
W^%  no  procefs  againft  him.     Ahhough  it  is  ftated  in  Impey's  f^i^pUrf^, 
Fraa.  C.  B.  125,  that  bail  are  privileged,  the  cafe  there  cited  ^^^on^^ 
from  Barnes  was  this  ;  *<  The  defendant  being  arretted  in  re-  *n  iAfoiveat 
"turning  from  attendance  on  the  court  to  juftify  his  bail,  was  toj^n^t3 
«<  Ordered  to  be  difcharged/'     Jobannet  v.  LloydyBarnesy  27.  ■J'*^*^'- 
Befides,  it  was  highly  improper  that  any  man  (hould  become  a 
fecurity  for  the  debts  of  another,  while  his  own  were  unpaid. 

l^be  court  feemed  much  inclined  to  think,  that  not  only  wit* 
jiefles,  but  all  perfons  who  were  coming  to  or  returning  from  it, 
either  dire£lly  on  the  bufinefs  of  the  court,  or  in  any  manner 
relative  to  that  bufinefs,  were  intitled  to  a  freedom  from  arreft, 
and  that  to  arreft  them  was  a  contempt  of  the  court.  Several 
cafes  were  alfo  mentioned  of  barrifters,  who  were  arretted  oif 
the  circuit,  bein^  difcharged  by  the  judge. 

Gould,  J.  recolle£led  the  infiance  of  a  Mt.HippiJlej^  a  bar- 
rifter,  who  was  difcharged  from  aA  arreft  on  the  circuit  by  Mr. 
Joftice  Bireb  9X  Salifkurj,    And 

.  HxAth, 
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V. 

Smith* 


Cases  in  easti 

^i^ATi^,  jf.  mentioned  a  llmilar  tt 
the  late  Mr.  Baron  Burland. 

At  length  it  was  agreed  that  the  r 
this  day^  when  Davis  was  brought  i 
iflued  in  the  mean  timey  and  o^ered 
but  was  againf  reje£led,  it  appearing  tfa 
bankrupt,  and  in  defperate  circumfian 
ordered  him  to  be  r^iAahded,  and  at  fh 
general  rule,  viz.  tfert  all  perfoiXs  v 
which  called  for  their  attendance,  wb 
Xo  attend  by  procefs  or  not,  (in  which  i 
^Krere  intitled  to  privilege  from  arreft  ei 
they  came  bonajidi.  But  here  there  v 
the  part  of  Davh  to  impofe  upon  the  i 
he  was  not  to  be  permitted  to  avail  hit 

Gould,  J.  referred  to  the  year  boo 
faid  by  Cboh^  that  9  mainpernor  (hall 
^ourt. 


Jum  Id. 
The  court 
will  not  rO" 
ceivethe 
affidivitof 
an  attorney  *t 
€l*rkf  to  put 
off*  a  crialy 
unlf  fs  it  be 
ftated  that 
the  clerk  was 
particularly 
acquainted 
with  the  cir- 
cumftances 
of  the  caufe, 
and  had  the 
management 
•fit. 


Sullivan  v.  M- 

JT^ERBT^  Serjt.  (hewed  caufe  agaii 
the  trial  of  this  caufe  on  account 
terial  witnefs,  by  objefling  to  the  affid 
by  the  clerk  to  the  defendant's  atton 
himfelf  or  the  defendant ;  2.  that  it  di 
was  acquainted  particularly  with  the  j 
that  the  buftnefs  had  gone  through  h 
ceeding  to  make  further  obfervations  c 
court  interrupted  him,  faying  the  objcd 
it  would  be  dangerous  to  permit  atto: 
rwear  in  their  (lead.  Clayton^  Serjt 
infifted,  that  no  one  could  have  made 
propriety  as  the  clerk,  becattfe  the  w 
caufe  was  entrufled  to  him.  To  this 
the  clerk  might  certainly  have  made 
fiatcd  that  he  had  in  fa£t  the  managea 
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particularly  acquainted  with  all  the  circumfiances  of  it ;  but  as     i79f. 

it  was,  the  rule  muft  be  difcharged.  ' 

Rule  difchargcd,      Soi.livan 

V, 

Lord  Loughborough  then  direflcd  the  fecondaries  to  inform    Maoili.* 
the  court  in  future,  whenever  an  affidavit  fliould  be  made  by 
the  clerk  of  an  attorney,  to  ground  a  motion  upon  to  put  off 
a  trial. 


Hall  v.  Walker.  w«r^jr* 

pvN  the  iithof^tfy  notice  of  bail  was  given,  on  the  17th  Thoogha 

an  exception  was  entered,  and  a  rule  obtained,  on  that  [Jj'^i^*^' 
day,  to  bring  in  the  body,  which  was  ferved  on  the  under-  has  been 
iheriflFof  Middle/ex  on  the  fame  day.     On  the  19th,  notice  of  mljnn^n 
juftification  was  given  for  the  21ft  5  on  the  21ft  the  bail  were  '*^*^*^'^ 
reje&ed,  on  which  day  the  rule  to  bring  in  the  body  (being  a  jufi'ff.ng. 
four  day  rule)  expired.     Before  the  rifing  of  the  court  on  the 
2ift>  the  defendant's  attorney  applied  to  the  court  for  leave 
to  put  in  other  bail  immediately,  for  the  purpofc  of  rendering 
the  defendant,  who  was  then  in  court.     Leave  was  accordingly 
given,  and  in  a  h^f  minutes  other  bail  were  produced,  who  ren- 
dered the  defendant,  and  he  was,  at  the  rifing  of  the  court,  com- 
mitted to  the  Fleet. 

On  the  23d  an  attachment  iflucd  againft  the  (heriff,  for  not 
bringing  in  the  body.  To  fet  afide  which,  a  rule  having  been 
obtained,  Runningtoni  Serjt.  (hewed  caufe,  contending  that  it 
was  the  known  pradice  of  the  court,  that  where  a  rule  to  bring 
in  the  body  had  been  ferved,  bail  muft  not  only  be  put  in  but 
juftifiedy  in  order  to  render  the  principal :  but  where  there  was 
an  exception  only,  and  no  rule  to  bring  in  the  body  ferved,  there 
tiie  principal  might  be  rendered  without  juftification  :  2  Blacks 
X2C6.     Pooli  V.  Piau^  Impty  Pra£f,  C.  B.  id  edit.  156.    But 

Tbi  court  faid,  there  was  no  good  reafon  for  the  diftiniliofl, 
and  that  any  bail  were  fufficient  for  the  purpofe  of  rendering 
the  defendant^  without  juftifying  (a). 

The  rule  therefore  was  made  abfoluteto  fet  afide  the  attach* 
ment. 

(#)  [ScclJ^'^.  Gen.K,  B.  T.  33  Gn.  3.  5  TtrmRt^,  B,It.  36S.] 
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June  3d. 

Where  a 
ciule  haviog 
been  once 
tried,  a  new 
trial  it  grant- 
ed, but  a 
jarof  with- 
drawo,  oa 
the  party, 
who  gained 
thevcrdidat 
the  firft  trial, 
undertaking 
generally  /0 

iii«^i,fuch 
anundertak- 
iog  includes 
only  the 
ooftt  of  the 
iecondtriaL 


Rouse  v.  Bar  din  anc 

AT  the  firft  trial  of  this  caufe  tb 
A  new  trial  was  granted,  but 
pUintifF  undertaking  *<  to  pay  tbi  dij 
were  the  words  of  the  order  of  Nifi . 
the  prothonotary  refufed  to  allow  the  d 
firft  trial,  though  the  verdi£l  obtained 
fet  afide.  In  confequence  of  this,  Rm 
a  rule  to  Ihew  caufe  why  the  taxation 
and  the  cofts  of  the  firft  trial  allowed  t 
Thi  court  held  clearly,  that  the  ui 
extended  only  to  the  cofts  of  the  ( 
ground  refufed  the  rttle(^]* 

{a)  Ante^  351. 

(^)  This  deteimination  was  founded  folely  on  tfa 
plaintiff.  But  the  practice  of  the  court  is,  that  whe 
Yerdid,  has  alfo  the  fecond,  the  prothonotary  allows 
the  fiiit  verdid  is  for  one  party,  and  the  fecund  foi 
former  trial  are  ntt  allowed.  1  hate  been  favoured  w 
tratcs  this  rule  of  praGicc.  Varkcr  ▼.  IVtUi^  Eafi. 
pafs  was  tried  at  Crtydon  by  a  fpecial  jury,  and  a  verdi 
next  term,  a  motion  was  made  for  a  new  tful,  oa  the 
to  evidence,  and  a  new  trial  granted,  the  rule  being 
fecond  time  in  Midd'.tfex  by  a  fpecial  jury,  and  a  vcrd 
An  application  was  again  made  for  a  new  trial,  in  ord 
the  opinion  of  the  court  of  King's  Bench  on  the  poii 
with  the  confent  of  the  parties,  and  to  fave  expence 
made  a  rule  that  judgment  ihould  be  entered  for  thi 
that  a  fpecial  vcrdid  (hould  be  agreed  upon.  In  taxi 
thonotary  difallowed  the  cofts  of  the  firfl  trial,  and 
with  which  the  plaintifTs  attorney  being  difTatisfied, 
review  the  taxation.  Lord  LoughUrough  at  firft  feea 
trial  ought  to  have  beeK  allowed,  but  direded  the  p 
what  was  the  pradice  in  the  King*!i  Bench.  Upo 
King's  Bench  the  cofts  of  the  firft  trial  were  not  alb< 
Ibllowed  the  firft  (^],  the  court  faid  the  prothonotary 
rule. 

(f )    I  Term  Rep»  B,  R.  34.  Cookers  Bankrupt  Lot 

{d)  See  Ms/on  r.  Skmrray,  Dcugl,  43^.  and  Hrnkt 

[But  fee 4ufitn  y.  G'thbi^  8  Tmn  Rip.B.  it, 619.  ai 
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1791. 


Brooks  v.  Rogers^  jjfW/y, 

June  jxhm 

A  SSUMPSIT  by  the  indorfecof  a  bill  of  exchange  againft  >f. draws, 
the  drawer,  with  the  ufual  money  counts.     Non  afumpjit  chin'^con'^ 
ind  the  general  plea  of  bankruptcy.     The  fadis  of  the  cafe,  as  infavouroc* 
ftated  fn  the  argument,  were  thefe:  The  defendant,  on  the  7th  dorfts'iuo 
of  Afay  1788,  drew  the  bill  in  queftion  for  ico  /.  on  one  Hughes ^  ^-  ^*>o  d»f- 
payablc  45  days  after  date,  in  Favour  of  the  plaintiff,  merely  for  Before  tkt 
thepurpofe  of  raifing  money.     This  bill  the  plaintiff  indorfed  Jifj;^'*^' 
in  blank,  and  without  tendering  it  for  acceptance^  difcounted  it  bankrupt  and 
at  the  Oimy  Bank  on  the  credit  of  his  own  name,  and  paid  the  f^'^tifil^. 
money  over   to   the  defendant.      On   the    i6ih  ol  May   the  when  the 
defendant   committed  an  a£l  of  bankruptcy.     On  the   23d  a  payment^ 
€ommiOion  iflued,  and  on  the  i8th  of  June  the  certificate  was  ^^^^^^/  "p- 
ailowcd.     When  the  bill  became  due,  Hughes  having  no  efFeSs  rcfundithe 
of  the  drawer  in  his  hands,  refufed  to  pay  it,  upon  which  the  Olney  X"ch  w  ^* 
Bank,   in  whofe  poflfeflion  it  remained,   called  on  Brooks  for  advanced  la 
repayment  of  the  money  which  had  been  advanced  in  difcounting  ^"^"** 
the  bill.     Brooks  accordingly  repaid  the  money,  took  back  the  the  biii.  I'o 
bill,  and  now  brought  this  aflion  againft  the  dcfendajnt.     At  the  broughTby 
trial,  which  came  on  at  Wejiminjier^  at  the  fittings  after  Hilary  -»«g«nft-^ 
term,  1790,  before   Lord  Loughborough^  a  verdi£t  was  taken,  ^AcamJ^ 
fubjca  to  the  opinion  of  the  court,  whether  the  adion  was  ?'''/^' 
barred  by  the  certificate. 

In  Eajler  term  following  a  rule  was  granted  to  fhew  caufe 
why  the  verdi£l  ihould  not  be  entered  for  the  defendant.  Againft 
which,  jfJair  and  Lawrena^  Serjts.  (hewed  caufe,  arguing^ 
that  though  the  holders  of  the  bill  might  have  proved  a  debt 
under  the  commiflion,  yet  the  plaintiff  Brooks  could  not,  till  h« 
adually  paid  the  money,  which  was  after  the  allowing  of  the  « 
certificate;  that  this  could  not  be  confidercd  in- any  other  light 
than  as  a  contrad  of  indemnity,  it  not  being  certain  when  Brooks 
indorfed  the  bill  to  the  Ohey  Bank,  that  tbe  drawee  would  refufe 
payment.  In  fupportof  thefe  pofitions  were  cited  the  following 
authorities!  2  ^(f  >3*  P^i^^on  v.  Whiffin,  id.  262.  Goddard 
V.  Vanderheyden,  id,  346-  Toung  v.  Hockley^  Cowp.  525.  Taylor 
V.  Mills  and  Magnall^  and  Jobnfon  v.  Spiller^  Dough  167.  laft 
idit. 

In  fupport  of  the  rule,  Le  BlanCy  Serjt.  contended,  that  the 
drawer  of  a  bill  of  exchange  iminediatelj  cootraded  a  debt 
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upon  drawing  the  bill,  it  was  debitum 
futuro*  If  it  were  a  debt  owing  by  the 
that  time,  who  might  have  proved  it,  it 
rupt  ought  not  to  be  injured  by  the  bi 
another.  The  cafes  cited  on  the  other 
to  indemnify. 

The  caufe  having  flood  c^er  to  thi 
unanimouily  of  opinion,  that  the  plain 
cover,  notwithflandiog  the  certificate, 
not  confined  to  an  exprefs  indemnity 
the  ground  that  the  plaintifT  could  pre 
a£lually  paid  the  money,  and  the  payme 
ruptcy  [a). 


{a)  SeJ  Hancock  r.  EntwiflUp  3  Tirm  Rep.  B»'l 
^TcfmRep  ^.  Ji.  714.] 


June  7th. 

ctufe  ia 
t^t  tried, 
ami  the  ver- 
did  is  found 
00  ejch  trial 
for  the  fame 
party,  he  it 
iutitied  to 
the  cofts  of 
botbj  but 
whc.'c  the 
Tcrdi^s  are 
found  (or 
di(FerenC 
parties,  the 
coAs  (rf'  the 
<irft  trial 
•rt  not  al- 
towcd(i;. 


Trelawney  v.  Tho 

iN  this  caufe  there  were  two  trials, 
found  for  the  plaintift',  and  the  cofts 
him  by  the  prothonotary,  the  rule  for 
entirely  filent  as  to  cofts.  But  now  H^ 
rule  to  (hew  caufe  why  the  taxation  fhoi 
the  ground  that  Mr.  Juftice  JVllfin  (^),  b 
was  had,  when  the  fecond  trial  was 
optnioQ  that  he  ought  to  have  nonfuited 
the  fecond  trial  was  granted  under  i 
parties.     But 

The  court  held  that  ground  to  be  infufi 
rule  ;  at  the  facne  time  confitming  the  p 
in  Parkir  v.  Wells  {c)  that  where  the 
the  verdids  are  the  faipe  way  in  each,  tfa 
they  are  found,  is  intitled  to  the  cofts  of 
ihe  verdicts  are  different  ways,  there  tJ 
uial  are  not  allowed.   . 


(a)  AkUj  303. 

(/>)  Who  fat  for  Lord  Loug/.horetigh  at  GuVdi 
(f)  ^//,  639.  n. 

CO  [S«e  -^"A*  ▼•  ^'^*«>  *  '^''»  R^'  -B-  ^ 
TKJI  SNP  OP   9ASTIR 


C  •   A      S      E      S 

ARGUED  AKD  DETERMINEEl  1791. 


M9 


IN   TM£ 


Court   df  COMMON  PLEAS^ 


IN 


Trinity  Term, 

tn  the  thirty-firft  Year  of  the  Reign  of  GEOitGE  III.    - 


ip 


PfCKWooD  V.  Wright.  -ww^r, 

TN   this  afliion  of  affiimpfit  the  plainiiff  toook  a  verdi£l  for  Where* 

611  /.  which  was  really  the  fum  due  to  him,  and  entered  up  L^ci^oJ, 
judgment  for  that  fum  beHdes  cods,  but  the  damages  laid  in  the  8r«>terrum 
declaration  were  but  600/.  A  writ  of  crror^  was  brought  on  amountV 
this  iudement,  and  Kerbf^  Serjt.  obtained  a  rule  to  fliew  caufe  J^«<*/«»»g«» 

^      °  / »  J  laid  10  the 

ivhy  a  remittitur  of  the  1 1  /.  (hould  not  be  entered.     JJair  and  rf?ciar«iion, 
Le  Blanc^  Serjts.  argued  againft  the  rule,    faying,  that  after  caufc*![w1! 
judgment  figned  and  error  brought,  it  was  too  late  to  enter  a  ?J^^'**,. 
rtmittitur  ioT  the  furh  which  caufed  the  error;  and  they  cited  courcwlu 
the  cafe  of  SanJiford  v.  Bean^  B.  H.  HiL  13  Geo.  3.  {a),  as  an  ^Jj^^ 
authority  in  point.     Kerby^  on  the  other  fide,  infifted,  that  as  entefar^ 
long  as  the  record  remained  in  court  it  might  be  amended.  the't«^ 

The  C9urt  thought  it  was  reafonable  to  allow  the  amendment^  above  tiw 
an^d  therefore  made  the  iul«  abfolute  upon  payment  of  the  coils  tfaadeei«*!t 
of  the  writ  of  error  (b).  «  "'"^T" 

^   '  ment  of  fiui 

{a)  Cited  in  2  Bac,  Mr.  5.  laft  eSt.  ftid  it  n  follows :  "  If  the  jury  ptt  9mtty  \U   ^^^^ 

'*  l^laintiff  muft  relin^uiih  the  extrs  d«magef)  for  xShtentert  up  ilk  judgment  fur  tkt 

**  HvhoU  which  the  jury  give,  it  it  errori  and  cannot  be  amended  or  helped  in  any  manner , 

**  So  decermiaed  in  B.  R.  H.  I773>  Sandiford  and  Bean,  £fq.** 

{b)  The  defendant  pleaded  the  (Utute  of  limititiant,  and  the  dme  ffit  fo  ftr  dipCtS, 

tUKafirdhaaioncoaldaotlttTebCHibfOogbt,  if  thft  ittd|iBiBt  M  boca  itvnlidfliK 

th€  wr/t  of  cf  rw» 

Tt  a 
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Smith  on  the  Demife  of  Lord  Stourtom  and  Others, 


^'fh^%\,.  1'.  Hurst, 


JmIj  8  h. 


dcclaratioQ 


yfDjflR^    Serjt.    moved    for  judgment   againft  the  cafua) 
sITeiTflT""  ejcflor,  on  the  following  circumftances:    On  the  i8th  of 

mftit,b«fort  Jf^„g  lad  ii]^  attorney  went  with  the  declaration  in  ejei^meot 
^7of  the  to  the  boufe  of  the  tenant  in  poiTeilion,  but  not  finding  either 
JbTiitelof*  ^^^  ****  **'*  ^'^*^  ^^  home,  left  it  with  his  daughter,  and  at  the 
ihe  tenant  in  fame  time  acquainted  her  with  the  contents  and  meaning  of  it. 
Sea^fcHcc"  O^  *  fubfequent  day^  the  attorney  called  again  at  the  boufe, 
**^dh;^"*"^  when  he  faw  the  tenant's  wife,  (the  tenant  himfclf  being  then 
j' good,  pro-  alfo  from  home,)  and  inquired  of  her  wht^ther  flic  had  received 
*idcd  itap-    ^Y,e  declaration  which  was  left  with  her  daushtcr  :  (be  anfwered 

pearl,  by  die  .  ^ 

aclcflowiedg.  (lie  had  received  it,  and  flawed  it  to  the  attorney^  who  read  ic 

m^tof  the   Qygr  jQ  i^er    and  explained  it.     She  then  f-id,  that  her  huftand 

t%iie,tbatche ,  it/- 

dau^.htcrJe.  bad  not  been  at  home  fince   the  paper  was  delivered  to   her 
lil^rihoulh  daughter ;  but  that  Oie  would  fend  it  to  him. 
it  ihouid  not       The  court  wcrc  at  firft  much  inclined  to  refufe  the  rule,  bc- 
?uch?cijvefy  caufc  it  did  not  clearly  appear  from  the  affidavit,  that  the  decla- 
wai  before     ration  came  to  the  hands  of  the  wife  before  the  cflToien  day  of 

the  enoii^')  ^  ' 

Jay.  the  term  ;  but  the  cafe  of  GcodtitU  v.  ThruJiouU  Barnes^  183.  (#) 

being  cited,  on  the  authority^ of  that  cafe  they  made  the. 
•  Rule  abfoluie  (A); 

[a)  Lad  edit. 
{h)  [Sc*  1  B'j).  &  PulL  384.  where  the  i  Icogmcnt  of  the.  tenant's  wife  to  bind  ih* 
courl  tciuled    10  a(irolt*tlic  in«re  ackuow-  |  tenant.] 


"'■"M^  Harvey  v.  Richards. 

.July  nth. 

aKf  Jl?  ASSUMPSIT  by  the  indorfee  againft  the  acceptor  of  a 
>flrg/£rona  bill  of  exchange  for  49/.  i6x.  t)d,  the  fecond  count  was 

chirTilL  w'th  ^°^  money  lent  and  advanced  ;  the  third  for  money  paid,  laid 
t^  ofuai  out,  and  expended  ;  the  fourth  for  money  had  and  received  ;  and 
^u^tJ^th.    ^^^  fif'^'j  o"  ^^  account  ftatcd.     Plea,  that  the  defendant  «« d^n 

^fi^^^^dc^  "  ^^^  *^'  ^^  ^^^  ^**^  ^^^^  (^^^  plaintiff)  the  faid  fuin  of 
•rftothc  "  49/.  lbs.  gd.  above  demanded,  hy  virtue  9/ thi /aid  HU  $f 
ITbu"d2^  "  ixchange  or  any  part  thereof,  in  manner  and  form  as  the  faid 
out  plead  ««  John  bath  above  thereof  complained  againft  him,  and  of  this 
the  otl^  **  he  puts  himfclf  upon  the  country,"  t^c.  but  no  notice  was 
counts,  after  taken  of  thc  other  counts.  On  this  plea,  the  plaintiff  ioiocd 
the  pUnu^i  tb?  defend v)tibaU  A«t  taJtf  adnata^  of  bit  tWA  mif-plcadin^  in  ancft  «f  jodfaBcab 

ilTiie 
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iifae  and  gained  a  verdid.     And  now.  Mar/hall^  Serjt.  obtained     I79I« 
a  rule  to  (hew  caufe  why  the  judgment  (hould  not  be  arrefted. 


on  the  ground  that   the  plea  o*  nil  debet  to  the  firft  count  was       ^t^** 
bad,  and  that  as  there  was  no  plea  to  the  other  counts,  there  was  Richamdi, 
a  difcontinuance. 

Adair^  Serjt.  (hewed  cayfe,  arguing,  that  fuppofing  thefc  ob- 
je£lions  were  well  founded  in  themfelvc^,  they  were  cured  by  the 
verdifl,  for  which  purpofe  he  cited  the  following  authorities,  vm. 
Aleyn^  76-  I  Browni  8.  Glover  v.  Taylor^  Cro.  Eliz,  470.  Corbyn 
V.  Browfij  JlaU  32  Hen,  8.  c  30.  Cro.  E/iz,^^^.  Cbamherlayn  v." 
Nichols^  Cro.  Car.  25.  Knight  v.  Harvey <^  i  Lev,  142.  Elrington 
V.  Dojhant^  3  Lev.  374.  Sedgwicke  v.  Richardfon^  Salk,  218.  Carter 
V.  DavieSy  2  Stra.  1022.  Marft}.^im  v.  Gibbi. 

Marjhall^  Serjt.  in  fupport  of  the  rule,  contended,  i.  That 
this  was  a  difcontinuance  of  the  whole  adiion,  by  which  the 
plaintift^  was  out  of  court. 

2.  That  it  was  not  cured  by  the  verdiS. 

I.  It  is  a  fcttltd  rule  of  law,  that  every  fuit,  whether  civil 
or  criminal,  ought  to  be  continued  from  its  commencement  to 
its  conclufion,  without  any  gap  or  chafm,  2  Hawk,  P.C.  298* 
If  the  defendant  pkad  to  parr,  he  mud  traVerfe  the  other  part, 
becaufc  the  other  matter  remains  ftill  afa<a  to  be  tried  by  a  jury, 
there  being  no  queftion  of  law  moved  concerning  it.  But  iif 
the  plaintiiFdo  not  pray  judgment  for  the  part  unanfwered,  it. 
is  a  difcontinuance  by  him,  becaufe  he  does  not  infift  on  the 
judgment  of  the  court  for  want  of  an  anfwer,  nor  has  he  put 
the  matter  unanfwered  into  any  proper  way  of  examination. 
The  matter  then  not  being  put  in  a  way  of  examination  by  the 
defendant,  nor  prayed  by  the  plaintiiF  to  be  adjudged  as  ad- 
nxitted  by  the  defendanc,  it  is  a  queiiion  out  of  court,  iince  the 
plaintifF  by  not  following  it  to  a  proper  determination  has  dif- 
continued  it.  Giib.  Hijl.  C.  P.  6i-  134.  158.  If  the  plea 
begins  with  an  anfwer  to  thi  whoUy  but  the  matter  pleaded  is 
in  truth  only  an  anfwer  to  ^r/,  the  whole  plea  is  nought,  and 
the  plaintifF  may  demur  ;  but  if  the  plea  begin  only  as  an  an* 
fwer  to  party  and  is  in  truth  only  an  anfwer  but  to  ^/,  the 
plaintiff  muft  not  demur,  but  take  judgment  by  nil  dicit  for 
the  part  unanfwered,  for  if  he  demur  or  plead  over,  the  whole 
a£!ion  is  difcontinued.  i  Salk.  179,  i8o.  ff^eiks  v.  Peaeh^  and 
Market  v.  John/on.  But  if  the  plaintiff  take  judgment  by 
nil  dicity  it  muft  be  in  the  fame  term,  Stra.  302.  fToodward  v, 
Robinfon^     If  one  penny  be  left  unanfwered^  k  is  a  difcoatinu* 
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ance.  Ibid,  303.  Nichols  v.  Backhoufe.  If  a  trcfpafs  in  one  of 
three  clofes  be  left  unanfwered,  it  is  a  difeootinuance  and  not 
cured  by  any  of  the  ftatutes  of  jeofail.  Carter^  51.  Jlyre  v.  GUjjmn. 
jlicHARDs.  Theww/r^  was  returnable  the  23d  of  OHober^  and  the  dtfirin^ts 
tefled  the  i^ih^  by  which  there  was  a  chafm  of  one  day  in  the 
procefs  :  On  motion  in  arreft  of  judgment,  it  was  holden  to  be 
a  difcontinuance  and  not  amendable,  i  SaUt-  51-  The  ^uten  ?• 
Tutchin.  • 

1.  This  being  then  a  clear  difcontinuance,  the  next  queftion  if. 
Whether  it  is  cured  by  the  verdid  ?  By  fiat.  32  Hin.  8.  r.  30. 
af.er  verdi£l  judgment  (hall  proceed  notwithftanding  any  difcon- 
tinuance, ^c.  But  the  verdi3  which  will  cure  a  difcontinuance, 
muft  be  a  perfe£l  one,  fuch  as  the  court  may  give  judgment 
ppon  between  the  parties.  Gilb*  Hiji.  C.  P.  155,  156.  For 
if  the  verdid  itfelf  make  a  difcontinuance  by  finding  only 
part  of  the  declaration,  and  nothing  to  the  other  part,  this  is  a 
difcontinuance  not  cured  by  the  ilatute :  becaufe  the  intent  of 
the  liTue  is,  that  the  whole  event  of  the  matter  in  iflue  (ball  be 
determined,  and  the  anfwering  to  part  does  not  anfwer  the  pre- 
cept of  the  court,  nor  to  the  defign  of  the  iflue,  which  is  to 
determine  the  whole  caufe,  'that  fo  it  may  be  a  bar  to  any  o!her 
aflion.  Gilb.  Htft.  C.  P.  156.  It  would  therefore  be  abfurd 
(o  fuppofe,  that  a  verdid  as  to  part  of  the  declaration  on  which 
the  court  can  give  no  judgment  even  for  that  part,  which  docs 
not  go  to  the  whole  merits  of  the  cafe  contained  in  the  declara- 
tion, fliould  cure  a  difcontinuance.  The  verdid  here  is,  that 
the  defendant  does  ewe  to  the  plaintiff  ^()L  lbs.  gd.  ahsvi 
demanded  by  virtue  of  the  faid  bill  of  exchange.  But  it  is  not 
alleged  in  the  firft  count  that  the  defendant  was  indebted.  This 
being  an  a&ion  at  the  fuit  of  an  indorfee,  debt  would  not 
lie;  there  is  therefore  no  colour  for  the  plea  of  nil  debet^  or  to 
fay  that  it  is  an  anfwer  to  the  count.  The  verdi(3  in  ajfampfit 
is,  that  the  defendant  <<did  undertake  and  promife  in  manner 
*^  and  form  as  the  plaintiff  hath  declared/'  and  the  damages 'are 
afleffed  by  occalion  of  the  ^^  not  performing  the  within  promises 
*^  and  undertakings,"  f^r.  The  judgment  there  is  that  the 
plaintiff  do  recover  bis  damages  by  the  jury  affejfed:  But  how  can 
Judgment  be  given  that  the  plaintiff  recover  his  damages  by  the 
jury  ajfejfed,  when  the  jury  have  affeffcd  no  damages  ?  If  the 
jury,  on  this  iffue,  find  any  damages,  thofe  damages  muft  be 
for  the  detention  of  the  debt  due  on  the  bill  and  not  for  the  fun 
^ilfelfy  as  is  the  comfe  on  the  pica  of  non  oJfttmjfH.    Upon  the 
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whole  then,  as  there  is  no  verdict  on  which  the  court  can  give      ijgi. 
judgment  for  the  plaintifF,  the  difcontinuance  is  not  cured,  and  ^ 

the  caufe  is  out  of  court,  the  judgment  therefore  muft  be  ar-    "^^^'* 
reded  :  for  if  ope  of  the  parties  if  out  of  court,  there  car.not  Richaroi^ 
be  a  repleader.     2  Ld»  Raym.  923. 

The  court  hcJd,  that  the  dcfc£t  was  cured  by  the  verdlft  5 
for  the  defendant  (hould  not  take  advantage  of  his  own  mif- 
pleading,  to  defeat  the  plaintiff's  fuit,  when  the  jury  had  found 
ibat  he  owed  the  debt  due  on  the  bill  of  exchange. 

Rule  difcbarged. 


D' 


C. 


Sumner  z\  Brady,  CARTWiiicHr,  and  Fenton.       Afoi,^.,^, 

^EBT  on  bond  for  400/.     Plea  of   the  defendant   Brady^  Abondgiv- 
non  ell  fa^um.  on   which  ifTue  w*is  joined.     2.  That  he  «^^^»cjc- 

■^  '*  dit  >i  of  a 

ought  not  to  be  charged  with  the  faid  debt,  by  virtue  of  thefaid  b«ikiupr, 
writing   obligatory,  bccauCe   he  fays,   that  he  before  the  fuinjg  •^"^'^-J*, 
out  of  the  commiifion  hereaf(trr  mentioned,  to  wit,  on  the  ill  wtt/uiraw a 
of  December  1789,  at  tf^ejlminjier  afortfaid,  being  a  dealer  and  Chkh"helMi 
chapman,  and  feeking  his  trade  of  living  by  buying  and  felling,  preferred  10 
and  being  alfo  indebted  to  one  Edward  Fraws  Burke  in  the  fum  lor^ again j"  * 
of  100/.   and  upwards,  became  and  was  then  and  there  a  bank-  ^'^c  a'J«^- 
rupt,  withm  the  intent  and  meanmg  of  the  fevcral  ftatutes  con-  cfKificate,it 
cerning   bankrupts;   ar.d   that  thereupon  a  certain  commiifion  *ctl!.C*'" 
under  th«  Great   6eil   of  Great  Britain^  bearing  date  at  JP^eft*  30. /.u 
mtnjler  aforefaid,  the  21ft  oi  December  in  the  fame  year,  grounded 
upoi>^the  faid  feveral  ftatutes  or  fome  or  one  of  them,  was  then 
and  there  duly  awarded,  and   iflued,  upon  the  petition  of  the 
faid  Edward  Francis  Burke  againft  him,  dire£led  to  certain  com- 
iniffioncrs  therein  named,  thereby  giving  full  power  and  autho- 
rity to  the  faid  commiflioneri,  four  or  three  of  iheni,  to  execute 
the  fame,  as  in  and  by  faid  commiffion  (relation  being  thereunto 
had)  will  more  fully  appear.     By  virtue  of  which  faid  commifTion, 
and  by  force  of  the  (latutes  aforefaid,  the  defendant  was  after- 
wards, to  wit,  on  26ch  Decmher  in  the  year  aforefaid,  at  fVeft-^ 
minfter  aforefaid,  duly  adjudged  and  declared  to  be  a  bankrupt ; 
that  afterwards,  to  wit,  on  the  day  and  year  laft  aforefaid,  at  ^</?- 
minjler  aforefaid,  due  notice  was  given  and  publKbed  in  the 
l^ondon  Gazette,  that  fuch  connmiflton  had  beeo  svrarded  and 
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1791.     iflued  againft  him,  and  that  he  had  been  declared  bankrupt,  and 
•  ■'"  certain  times  were  duly  appointed  by  fuch  notice,  for  admitting 

^""II,^'*  the  proof  of  any  of  his  creditors'  debts  at  the  GuildbaU^  \n  the 
BiAor.  city  of  London.  That  afterwards,  to  wit,  on  ift  O^ober  1790, 
at  H^eftminfler  aforefaid,  three  of  the  commiifioners  named  in 
the  faid  commiflion,  certified  in  writing  under  their  hands  and 
feals,  to  the  Lord  High  Chancellor  of  Gnat  Britain^  that  the 
defendant  had  made  a  full  difcovery  of  his  eftate  and  ciFeds, 
and  in  all  things  conformed  himfelf  to  the  feve ral  ftatutes  made 
and  then  in  force  concerning  bankrupts ;  and  particularly  to  the 
dire£lions  of  the  ftatute  in  that  behalf  made  in  the  5th  year  of 
his  late  majefty's  reign,  and  that  there  did  not  appear  to  theqi 
any  reafon  to  doubt  of  the  truth  of  fuch  difcovery,  or  that  th^ 
fame  was  not  a  full  difcovery  of  all  the  eflate  and  efFe£ls  of  the 
defendant.  That  before  the  making  of  the  faid  certificate  by  the 
.  faid  commiffioners,  four  parts  in  five  both  in  number  and  value 
pf  the  creditors  of  the  defendant,  who  were  creditors  for  not 
lefs  than  20/.  refpefiively,  and  had  proved  their  debts  under  thp 
faid  commiiEon,  had  duly  figned  the  faid  certificate,  and  teflified 
their  confcnt  thereto,  and  to  the  difcharge  of  the  defendant,  iq 
purfuance  of  faid  latt  mentioned  ^&  pf  parliament ;  which  wa^ 
alfo  in  due  manner  certified  by  the  faid  commij^oners,  to  wit, 
at  WeJiminfliT  ^forefaid.  And  the  defendant  having  afterwards, 
to  wit,  on  day  and  year  laft  aforefaid,  at  Weflminjler  aforefaid, 
made  oath  that  fuch  certificate  and  confent  of  the  faid  creditors 
thereuhto,  bad  been  obtained  fairly  and)  without  fraud,  the  faid 
certificate  was  then  and  there  laid  before  the  Lord  Chancellor 
for  allowance  and  confirmation*  That  the  plaintiff  being  a  cre- 
ditor of  the  defendant,  afterwards,  to  wit,  on  day  and  year  laft 
aforefaid,  at  Wejlminjier  aforefaidi  preferred  a  petition  (tf }  to  the 
faid  Lord  Chancellor,  againft  the  allowance  and  confirmation  of 
the  faid  certificate  of  the  defendant,  who  before,  and  at  the  time 
of  preferring  the  faid  petition,  was  detained  in  prifon,  and  in 
execution  there  by  and  at  the  fuit  of  the  plaintiff:  and  there- 
upon, afterwards  and  whilft  the  defendant  was  fo  detained  ia 
piifon  as  aforefaid,  and  before  the  allowannce  and  confirmatioo 
of  the  faid  certificate,  to  wit,  po  the  day  and  year  in  the  faid 
declaration  mentioned,  at  Weftmtnjitr  aforefaid,  it  was  unlawfully 
confent  id  to  and  agreed  by  and  between  the  defendant  and  the 

{a)  It  wu  ftared  in  tbe  petition,  that  maay  of  the  perfons  who  figned  it  wete  not 
creditors  of  the  Sinkrupt,  but  had  made  filfe  affidavits  of  dtbts  in  order  to  make  in 
tbc  Buxnbci  U  |uui-iifihij  and  had  received,  ^loney  for  fo  doing. 

plaintiff 
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phintiflFthat  fuch  writing  obligatory  as  is  mentioned  in  the  faid  1791* 
declaration  fliould  be  fealed  and  executed,  and  together  with 
certain  other  Securities,  (hould  be  delivered  to  the  plaintiff,  and 
that  the  plaintiff  in  confideration  thereof,  fhould  thereupon  dif-  B»AOTf* 
charge  the  defendant  from  his  faid  imprifonment,  and  alfo  with* 
draw  the  petition  fo  pnf erred  by  him  againji  the  certificate  as  afore ' 
faidf  to  the  intent  that  the  allowance  and  confirmation  thereof  by 
the  Lord  Chancellor  might  be  obtained:  that  the  faid  writing 
obligatory  was  afterwards,  to  wit,  on  day  and  year  laft  aforefaidy 
at  Wejlminjler  aforefaid,  fealed,  executed,  and  delivered  to  the 
plaintiff,  and  by  him  accepted,  taken,  and  received,  in  purfu- 
ance  of  the  faid  agreement,  and  for  the  confiderations  aforefaid^ 
before  the  allowance  of  faid  certificate  of  the  defendant,  {which 
has  fince  been  obtained  accordingly,)  whereby  the  faid  writing 
obligatory  in  the  faid  declaration  mentioned  ii  wholly  void  and 
9fno  effefl^  and  this  the  faid  defendant  is  ready  to  verify,  {^Tr.  i^c. 
3.  That  the  faid  writing  obligatory  was  executed  and  delivered 
to  the  plaintiff  for  fccuring  the  payment  of  a  certain  debt  or 
fum  of  money  due  to  him  from  the  defendant  at  the  time  of 
his  fo  becoming  a  bankrupt,  with  intent  to  perfuade  the  plain* 
fiif  to  confent  to  the  allowance  and  confirmation  by  the  Lord 
^igh  Chancellor  of  a  certificate  from  the  major  part  of  the 
commiffioners,  that  the  defendant  had  conformed  hirofelf  in  all 
things  to  the  faid  Aatutes,  and  to  withdraw  a  certain  petition 
.preferred  by  the  plaintiff  to  the  faid  Lord  Chancellor,  againft 
the  allowance  and  confirmation  of  fuch  certificate,  to  wit  at 
Wejiminjier  aforefaid,  and  that  the  faid  writing  obligatory  ^^was 
accordingly  there  taken  and  accepted  by  the  plaintiff,  upon  the 
occafion  ai^d  for  |he  confiderations  aforefaid,  and  for  no  other 
<conf|deration  whatever,  Cffr.  ^c* 

Plea  of  the  defendants  Cartwright  and  Fenton.  That  the 
defendant  Brady^  before  the  making  of  the  (aid  writing  obliga* 
tory  had  become,  and  was  a  bankrupt  within  the  feveral  ftatutes 
concerning  bankrupts,  to  wit  at  Weftminjler  aforefaid,  and  that 
fit  the  time  pf  the  making  thereof,  no  certificate  from  the  com- 
miflioners  named  in  the  commiffion  againft  the  defendant  Brady^ 
or  from  the  major  part  of  them,  of  his  conformity  to  the  faid 
ftatutes  had  been  allowed  and  confirmed  according  to  the  pro- 
vifions  therein  contained  in  that  behalf ;  and  further,  that  the 
faid  writing  obligatory  was  executed  and  delivered  to  the  plain- 
Ijff  for  fecuring  the  payment  of  a  certain  debt  or  fum  of  mpnej 
due  to  him  froi^  the  defendant  Brad;^^  it  the  time  of  bis  fo 

liccoming 
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1791.      becoming  bankrupt,  with  intent  to  perfuade  the  phintifT  to  cot- 
fent  to  the  allowance  and  confirnnation  by  the  Lord  High  Chan* 


SuMNi*  ccllor  of  a  certificate  from  the  m:*jor  part  of  faid  c^mmii&ooers, 
Braoy*  that  the  defendant  Brady  had  conformed  himfclf  in  all  things 
to  the  faid  ftatutc,  to  wit,  at  lyefiminjler  aforefaid,  and  that  th: 
faid  writing  obligatory  was  accordingly  there  taken  and  accepted 
by  the  plaintiff  upon  the  occafion,  and  for  the  confideratlons 
aforefaid,  l^c,  ^'c. 

Replication  to  the  defendant  Brady^s  pleas.  To  the  fccond. 
That  the  faid  writing  obligatory  was  fcalcd  and  delivered  by 
the  defendant  Brady,  upon  and  for  a  certain  good  and  valuable 
confideraiion,  to  wit,  at  IP'eJlminJler  aforefaid,  in  the  county  of 
MiddUfex  wiihout  this,  that  it  was  unlawfully  confented  to  and 
agreed  by  and  between  defendant  Brudy  and  pUintiir,  in  manner 
and  form  as  in  faid  fecond  plea  is  above  in  that  behalf  ailegeJ, 
to  the  intent  in  faid  fecond  plea  \i\  that  behalf  alfo  alleged,  ai:d 
this  the  faid  plaintiff  is  ready  to  verify,  wherefore,  l^c.  He.  To 
the  third,  that  the  faid  writing  obligatory  in  the  faid  declaration 
mentioned,  was  executed  and  delivered  tu  the  plaintiiF  upon  and 
for  a  certain  good  and  valuable  confidtrition,  moving  from  hioi 
faid  plaintiff  to  the  defendant  Brady,  and  not  for  fecuring  the 
payment  of  a  certain  debt  or  fum  of  money  due  to  the  faid  plain- 
tiff from  the  defendant  Brady  at  the  time  of  his  becoming  bank- 
rupt, with  the  intent  in  the  faid  lad  plea  in  that  behalf  above 
mentioned,  in  manner  and  f.rm  as  the  defendant  Brady  hath 
above  in  his  faid  lail  plea  in  that  behalf  alleged  ;  and  concluded 
to  the  country,  whereupon  ifTae  was  joined. 

Replication  to  the  defendants,  Cartwright  and  Fenion^s  plea, 
that  the  faid  writing  obligatory  was  executed  and  delivered  to  the 
plaintiff  upon  and  for  a  good  and  lawful  confideration,  and  not 
for  fecuring  the  payment  of  a  certain  debt  or  fum  of  money  due 
to  the  plaintiff  from  the  defendant  Brady  at  the  time  of  his  be- 
coming bankrupt,  with  the  intent  in  the  plea  of  the  defendants 
Cartwright  and  Fenton  in  that  behalf  above  alleged,  in  manner 
and  form  as  they  have  above  in  their  faid  plea  in  that  behalf 
^  alleged,  and  concluded  to  the  country,  whereupon  iflue  wis 
joined. 

Rejoinder  by  Brady  to  the  replication  to  his  fecond  plea,  that 
it  was  unlawfully  confented  and  agreed  'by  and  between  the  de- 
fendant Brady  and  the  plaintiff,  in  manner  and  form  as  in  the 
faid  fecond  plea  is  above  in  that  behalf  alleged,  to  the  intent 
8  lA 
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in  thefaid  fecond  plea  in  that  behalf  alfo  alleged,  and  concluded     1791. 
to  the  country,  whereupon  iflue  was  alfo  joined.  ^m      ,   m 

This  caufc  came  on  to  be  tried  at  the  fittings  in  the  prefcnt    Swmki* 
term,  when  a  verdi(3  was  found  for  the  plainiiiF  on  the  firft  liTue,     BsApr* 
for  the  defendant  on  the  fecond,  and  with  refpe<Sl  to  the  other 
ifiues,  the  verdi£l  was  to  be  entered  as  the  court  (hould  dire£). 

A  rule  having  been  granted  to  (hew  caufe  why  judgtnent 
fliould  not  be  entered  generally  for  the  plaintiff,  Bond  and  Li 
Blancy  Serjts.  were  going  to  fhew  caufe,  when  they  were  ftopped 
by  the  court,  who  dedred  to  hear  what  could  be  faid  in  favour  of 
the  rule.  Upon  this  Jdair^  Serjt.  urged  that  the  withdrawiog 
an  oppofition  to  a  certificate  was  not  fuch  an  aif  as  was  neceflary 
for  the  bankrupt's  difcharge  within  theftat.  5  Geo,  2.  c,  30.  and 
relied  on  the  cafe  of  Lewis  v.  Cbafe^  i  P.  ff^ms.  620.  which  he 
faid  bad  never  been  exprefsly  denied,  thSugh  in  fome.  degree 
ftalcen  by  fubfequent  decifions.  And  Marjbdl^  Serjt.  argued 
in  the  following  manner: 

The  queftion  i^  Whether  under  the  circumftances  Rated  in 
the  (irft  fpecial  plea,  the  bond  given  by  the  defendants  to  the 
plaintiff  be  void,  as  being  within  the  5  do.  2.  r.  30.  /  ll.  If 
it  be  void,  it  muft  be  either  within  the  words  or  the  meting  of 
the  (Vatute.  i.  It  is  not  within  the  words.  The  ftatute  provides^ 
that  every  fecurity  given  by  a  bankrupt^  for  a  debt  due  at  the 
time  of  his  bankruptcy,  ^'  as  a  confideration,  or  to  the  intent  tor 
**  perfuade  him,  her,  or  them  to  confent  to  or  fign  any  fuch 
"  allowance  or  certificate,  flhall  be  wholly  void  and  of  noeffefl.** 
It  is  faid,  that  confent  muft  mean  fomething  diflFerent  frocn 
Rgning^  and  that  withdrawing  the  petition  was  a  confent.  But 
^11  the  cafes  fbew,  that  the  confent  meant  by  the  flatute  is  that 
which  is  exprefTed  by  the  (ignature  of  the  creditor  to  the  certi* 
ficate.  In  this  manner  the  ftatute  has.  been  interpreted  by  dif« 
fcrent  judges ;  by  Ajlon,^  J.  in  Truemans.  Fenton^  Cowp.  550. 
and  by  Lord  Mansfield  in  Browning  v.  Morris^  Cowp.  792.  and 
Smith  V.  Bromley^  Dougl  698.  (a)  The  24  Geo.  2.  c.  57.  /  9; 
explains  the  meaning  of  the  word  confent.  It  recites  that  ^'  many 
^'  abufes  have  been  committed  by  bankrupts  and  perfons,  who 
(.<  with  their  privity,  have  attempted  to  prove  fictitious  and 
^^  pretended  debts  under  commiiEons  of  bankruptcy,  in  order 
f  ^  that  fuch  perfons  might  be  enabled  to  Jign  their  confent  to  the 
f^  certificates  for  difchargipgfuch bankrupts  froqilbeif  debtSi^CsT^. 

■  If. 
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1791.      becoming  bankrupt, 
-  fcnt  to  the  allowance 


SuMsi*     ccllor  of  a  certificate 


V. 


Brady*     that   the  deforid.)nt  Br 
to  ihe  faid  ftatute,  to 
faid  writing  obligatory 
by  the  plaintiif  upon 
aforcfaid,  l^c.  ^'c. 

Rcplicalion  to  the  d 
That  (he  f&id  writing 
the  defendant  Brady^  up 
confideration,  to  wit,  a 
Middlcfex  without  this, 
agreed  by  and  between  d 
and  form  as  in  faid  fecoi 
to  the  intent  in  faid  fecoi 
this  the  faid  plaintiff  is  re. 
the  third,  that  the  faid  wr 
mentioned,  was  executed 
for  a  certain  good  and  vah 
faid  plaintiff  to  the  defend 
payment  of  a  certain  debt 
tifF  from  the  defendant  Bra 
rupt,  with  the  intent  in  t 
mentioned,  in  manner  and 
above  in  his  faid  U{\  plea  in 
to  the  country,  wheieupon 
Replication  to  the  defend 
that  the  faid  writing  obligat 
plaintiff  upon  and  for  a  got 
for  fecuring  the  payment  of 
to  the  plaintiff  from  (he  deft. 
coming  bankrupt,  with  (be' 
Cartivright  and  Fintpn  in  (^ 
and  form  as  they  have  ab<M% 
^  alleged,  and  concluded  'i&% 


ioined,  ji 

Rejoinder  by  Brady  Co  tM)j& 
it  was  unlawfully  confer        ^ 
fendant  JSrtfjjf  and  tb^ 
fold  fccor-i  -1^  f*  .*' 
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rupt,  unlefs  it  be  obtained  agreeably  to  the  dire£lions  oif  the  1791* 
ftatute.  This  is  no  hardlhip  on  the  bankrupt ;  the  certificate  ' 
would  not  have  exiftcd  if  it  had  not  been  obtained  by  means  ^"^''*** 
which  the  Legiflaturc  has  reprobated.  Ir  it  be  an  injury  to  the  Biadt. 
/tt^//V  to  withdraw  a  petition,  then  every  man  might  petition. 
But  no  man  is  allowed  to  petition  without  fweating  to  a  debt. 
The  creditors,  therefore,  are  the  only  perfons  interefted  in  fuch 
a  petition  :  but  as  every  creditor  has  an  equal  right  to  petition, 
and  no  one  obliged  to  petition  for  the  others,  any  creditor  may 
either  prefer  or  withdraw  a  petition  wiihout  injuring  the  others. 
Suppofe  the  objed  of  the  bankruptcy  were  to  defeat  a  particular 
creditor,  and  th;it  creditor  the  only  one  who  had  not  figned  th'e 
certificate;  fuppofe  too  that  a  number  of  fi£litious  creditors  bad 
figned  it  in  order  to  make  up  the  foui-fifths  in  number  and  value ; 
in  fuch  a  cafe  the  only  remedy  would  be  by  petition.  That 
petition  cou!d^affe£l  the  intercft  of  none  but  himfelf,  fince  all 
the  other  creditors  had  figned  and  confented  to  the  certificate. 
Why  thei^-if  it  be  not  within  the  ftricl  letter  of  the  ftatute, 
deprive  an  honed  creditor  of  the  means  of  compelling  the  bank- 
rupt to  be  honcft  ?  All  the  creditors  may  agree  not  to  examine 
a  bankrupt  touching  a  particular  fum  with  which  he  is  charged, 
in  confideration  of  a  promife  to  pay  that  fum  to  the  affignees  for 
their  benefit,  becaufe  all  the  creditors  are  all  the  perfons  inte« 
rc&tdy  according  to  Lord  Kenyop^  in  Nerot  v.  TVallace^  3  7>r/« 
Rip.  B,  R.  23.  If  a  creditor^^ffj  his  confent  to  a  certificate^ 
he  holds  out  to  the  world,  that  the  bankrupt  has  demeaned  him« 
felf  honeftly,  and  that  he  has  agreed  to  take  his  fhare  of  the 
dividend  publicly  made.  Any  thing  done  privately,  contrary  to 
that  declaration,  is  a  fraud  on  the  other  creditors,  and  on  the 
public  at  large.  But  withdrawing  a  petition  after  a  creditor  is 
fatisfied,  isnnerely  ceafing  to  oppofe  a  meafure  from  which  he 
has  no  longer  any  reafon  to  apprehend  an  injury  to  himfelf, 
Suppofe  a  ftatute  were  pafied  which  made  it  penal  to  do  any  adt, 
**  to  tbi  intint  that  a  bankrupt  migbt  obtain  his  artificate^^*  and  in 
an  a£lion  for  the  penalty  the  declaration  were  to  ftate,  that  the 
bankrupt's  certificate  was  before  the  chancellor  for  confirmation^ 
and  that  the  defendant  had  prepared  a  petition  agatnft  it,  but 
afterwards,  in  confideration  of  a  fum  of  money,  dtfifltd  from 
pnfenting  the  petition^  this  would  bo  clearly  a  bad  declaration; 
the  condudl  of  the  defendant  being  merely  negative,  could  never 
bcconftrued  into  an  affdom  to  tie  intont  that  th  bankrupt  might 

obtain 
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I79t»     ^hiain  his  certificate.     The  prefent  plaintiff  did  an  ad  to  obfthi£? 
the  defendant  in  obtiining  his  certificate,   which   he  was  ool 


£uMH»  bound  lo  do,  and  afterwards  defifted  from  obftruAing  it  whictf 
BiAOT.  he  had  a  right  to  do.  Suppofe  a  man  attempts  to  rob  me  and 
I  fecure  him,  and  I  am  afterwards  prevailed  upon  to  let  him  go, 
having  at  the  fame  time  no  doubt  but  that  he  will  return  to  hit 
former  courfes  ;  can  it  be  faid  that  I  let  him  go,  /#  the  intag 
that  he  might  rob  others  ? 

The  bond  was  not  obtained   by  any  oppreffion   or  undue 
advantage  taken  of  the  bankrupt.     If  the  bankrupt  bad  fairly 
conformed  and  had  a  right  to  his  certificate,  the  petition,  what« 
ever  might  be  contained  in  it,  could  not  prevent  bis  having  the 
certificate.    But  if,  on  the  other  hand,  the  petition  was  well 
founded,  and  (hewed  that  the  bankrupt  being  guilty  of  fraud 
was  not  intitled  to  his  certificate,  and  he  gave  the  plaintif  a 
new  fecurity  for  his  whole  debt  to  induce  him  (the  plaintiff) 
to  withdraw  the  petition  ;  this  \%  a  confeffion  that  the  aUega- 
tions   of  the  petition  were   true.     The  bankrupt  iben  beLg 
clearly  convi£^ed  of  fraud  by  his  own  plea,  and  that  be  was 
not  intitled  to  his  certificate,  he  has  only  given  a  new  fecurity 
for  a  debt  which  he  was  bound  in  confcience  to  pay,  and  friiicb 
he  mud  have  paid  before  he  could  be  freed  from  prifoo.    It 
follows  therefore,  that  inftead  of  being  an  opprefEon  on  the 
bankrupt,  it  was  a  benefit  to  him,  by  relcafing  him  from  a  gaol, 
and  giving  him  farther  lime  for  the  payment  of  his  debt.    ^%l 
if  this  cafe  be  not  within  the  letter  of  the  aA,  and  if  it  appear 
that  the  bankrupt  muft  have  been  guilty  of  fraud  towards  the 
plaintiff,  the  court  will  not  extend  the  fhtute  in  his  favour, 
nor  give  it  an  equitable  conftrudion  in  order  to  relieve  faki. 
The  ^afc  of  Small  v.  Bracklij^  %  Fern.  602.  Oiews  that  even  a 
court  of  equity  would  not  do  this,  and  ftill  iefs  will  a  court  of 
law  do  it.     On  the  contrary,  a  court  of  law  ought  not,  in  fucb  a 
cafe,  to  go  beyond  the  letter  of  the  ftatute.     If  the  cafe  be 
within  the  equity  of  the  ftatute,  the  defendant  mmy  have  re* 
courfe  to  a  courfe  of  equity,  and  the  plaintiff  will  there  have  an 
opportunity  of  ihewing  fuch  circumftances  as  will  fatisfy  the 
court  that  the  bond  ought  firiaiy  to  be  enforced.     But  the 
cafe  of  Lewis  v.  Cba/e  (a)  is  diredly  in  point,  and  lliewt  Ihtf 
both  in  law  and  equity  this  is  a  good  bond.    That  cafe,  k  it 
faid,  has  been  over-ruled  or  fliaken.    But  if  the  cafea  in  which 
it  is  mentiooed  be  examinedi  it  will  ^be  found  to  be  neither 

M  sP.^m«4ao, 
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over-ruled  nor  fhaken.     Lord  Mansfield  always  diflinguiflies  it      1791* 
from  ihofe  cafes  which  it  fcemed  to  refemble,  and  in  fomc  in-  '  '  « 

ftaijccs  diredly  acknowledges  iis  authority.  In  Trueman  v.  Fen-  ^°*J,"* 
/^;r(^7)  it  was  ftrcngthencd,  and  Lord  Mansfield  partly  relies  on  Biadt. 
it.  The  cafe  of  Smith  v.  Bromley  {b)  was  a  cafe  of  money  taken 
f^r  figning  the  certificate*  jfones  v.  Barkley  {c)  went  on  the  idea 
that  the  money  was  paid  for  figning.  In  Spurret  v.  Spiller  (d) 
and  Cockjhot  v.  Bennett  {e)  2l  fccurity  was  taken  for  the  rcfidue, 
for  figning  a  deed  of  compofition. 

Lord  Loughborough. — There  could  not  be  a  more  unfa- 
vourable cafe  than  the  prefent  come  before  a  court.  There  is 
an  enormous  fraud  evident  upon  the  face  of  it,  a  number  of 
pcrfons  having  committed  perjury  by  fwearing  to  debts,  wh» 
were  not  real  creditors  of  the  bankrupt.  The  plaintiff  pre- 
fcnted  a  petition  againft  them  which  he  ought  to  have  purfued. 
Inftead  of  that^  he  is  induced  to  fupprefs  h  s  petition  in  order 
to  gain  his  own  debt,  while  all  others  arc  barred  by  the  certi- 
ficate which  is  procured  by  his  fuppredion  ;  and  this  under  a 
law  made  to  prevent  fraud,  and  to  fecu/e  an  equal  advantage  to 
all  the  creditors.  But  whether  the  cafe  be  favourable  or  un- 
favourable is  quite  out  of  the  quefiion  ;  the  court  is  bound  to 
declare  what  is  the  true  conftru£iion  of  the  law.  The  argument 
on  the.  part  of  the  plaintiff  refts  on  the  cafe  of  Lewis  v.  Chafe  i 
but  the  impreilion  on  my  mind  is  that  this  cafe  has  been  long 
exploded,  and  upon  confidcring  it  with  reference  to  the  ftatute, 
it  feems  to  roc  to  be  a  cafe  totally  unprincipled,  and  d\rc&\y 
contrary  to  the  true  conftruflion  of  the  ^6\.  That  cafe  cannot 
ftand  unlefs  fome  words  be  erafed  from  the  flatute,  'or  a  mean- 
ing affigned  to  them  entirely  repugnant  to  the  whole  principle 
of  the  ad.  A  diftindiion  is  attempted  to  be  made  from  that 
cafe,  between  the  ad  of  giving  money  for  the  confent  of  tbc 
creditor  to  fign  the  certificate,  and  that  of  giving  him  money 
to  withdraw  his  oppofition  to  it ;  as  if  the  former  adt  were  only 
to  be  condemned.  But  fee  how  the  a£l  of  withdrawing  an 
oppofition  ftands,  compared  with  the  adiual  figning  the  cer- 
tificate. The  argument  urged  is,  that  as  it  is  a  voluntary  aA, 
the  creditor  may  do  as  he  pleafes.  But  the  law  feels  it  a  mif- 
chief  and  a  fubverfion  of  the  bankrupt  laws»  to  traffick  with 
them  and  the  power  given  by  thofe  laws.    See  the  confequences. 

(a)  Cnvp,  544*  W  VwgU  696.  laft  edit. 

(4  DwzL  696.  laft.  edit  (d)  i  ^k.  lo^, 

(«)  ft  "lerm  ^ef.  £•  it.  76}. 

A  bank- 
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1791;     A  bankrupt  labours  to  get  a  fufficient   number   of  creditonti 
»  '         ■  procure  a  certificate :  a  principal  creditor  knowing  what  will 
SuMNiK    prevent  the  certificate  (lands  by  and  petitions  :  now  if  the  ar- 
Bbaot.     gument  were  allowed^  it  would  fetch   more  at  the  market,  il 
would  be  a  more  valuable  trafHck  to  withdraw  an  oppofition  tc 
the  certificate,  than  to  fign  a  confent  to  it,  as  one  out  of  four- 
fifths  of  the  creditors  in  number  and  value.     See  too  how  the 
ad  exprefles  itfelf  (a).     No  perfon  becoming  bankrupt  (halt  be 
intitled  to  the  benefit  of  the  zGt  unlefs  the  certificate  be  allowed 
by  the  Great  Seal,  and  unlefs  four  parts  in  five  in  number  and 
value  of  the  creditors  ^^JhaU  fign  fiich  certificate  and  teflify  tbcir 
*•  conftnt  to  fiich  allowance  and  certificate.**     And  after  a  power 
•given  to  any  creditor  to  oppofe  the  certificate,  comes  the  claufe  in 
queftion  ;  that  every  bond,  bill,  ^c.  given  as  a  confideration,  or 
to  the  intent  to  perfuade  him,  her,  or  them  **  to  confent  to  or  fign 
•*  any  fuch  allowance  or  certificate^  (hall  be  wholly  void  and  of 
<<  no  efteA."    Now  according  to  the  argument,  the  ad  ought  to 
kave  left  out  the  words  *^  confent  to*'  as  being  idle  words  at  beft, 
and  retained  only  the  Viox&^^fign.**    But  being  in  the  ftatute, 
do  they  mean  any  thing  ?    I  think  they  clearly  mark  the  cafes  of 
figning  the  certificate,  and  of  an  oppofition  made  to  ir»  as  dif- 
tinfl  cafes  in  the  contemplation  of  the  Legiflaturc.    Where  words 
may  have  an  operation,  they  ought  not  to  be  rejedlcd.     {k)  Lord 
Macclesfield  feems  to  me  to  have  taken  a  liberty  with  the  ftatute 
which  was  totally  unfounded,  for  he  argues  as  if  it  were  to  be 
applied  to  no  cafe  but  that  of  figning  the  certificate.     But  I  have 
no  fcruplc  in  faying  that  any  cafe  is  not  law,  which  I  think  if 
contrary  both  to  the  words  and  the  true  fpirit  and  policy  of  aa 
a£l  of  parliament.     When  a  cafe  is  merely  cited  in  argument^ 
perhaps  a  court  may  not  diredlly  decide  it  not  to  be  laWf  unlefs 
the  very  point  of  it  is  in  difcuffion  ;  but  the  oftener  the  cafe  o{ 
Lrjuis  V.  Chafe  has  been  cited,  the  more  it  has  been  doubted^ 
and  I  think  it  entirely  inconfiftent  with  Cockjhott  v.  Bennett  (c). 
which  I  hold  to  be  a  right  determination.    The  reafooing  alfo 
in  Robfon  v.  Calze  (d)  is  applicable  to  the  prefent  cafe.     I  do  not 
enter  more  at  large  into  the  general  argument,  becaufe  I  think 
the  cafe  is  diredly  within  the  a£l  of  parliament. 
Gould,  J.  of  the  fame  opinion. 

Heath,  J.  of  the  fame  opinion.     If  this  tranfa&ton  which 
is  admitted  to  be  fraudulent,  afieded  only  the  parties,  it  would 

(4)  Sicl.  10.  [I,)  Letn'a  v.  CZj/J-,  i  P.  W^m^  620. 

(c)  a  lermRe^n  B,  R*  763.        (</)  i?^^/,  227.  ^ft  edit 
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be  a  diflferent  queftion.  But  this  is  a  fraud  afFeAing  the  other  1791. 
creditors,  and  againft  the  policy  of  the  law.  It  is  a  matter  of 
choice  whether  a  creditor  will  prefer  a  petition,  but  having  pre- 
ferred It,  he  ought  not  to  withdraw  it  fo  as  to  injure  the  other  Bradt. 
creditors.  So  it  is  competent  to  any  man,  unlefs  bound  in  a 
recognizance,  to  prefer  an  indi<9ment  for  felony,  or  not,  at  bit 
option ;  but  when  he  has  preferred  it,  he  cannot  fiipulate  for 
his  own  private  advantage,  and  compound.  The  reafoning  upon 
which  the  cafes  go  is,  that  the  money  either  comes  out  of  the 
bankrupt's  own  fund,  and  then  there  is  a  fraud  on  the  other  cre- 
ditors, or  it  is  raifed  by  his  relations,  and  then  an  undue  advantage 
is  taken  of  the  fituation  of  the  bankrupt  to  extort  money  from 
them.     This  cuts  up  by  the  roots  the  cafe  of  Letvis  v*  Cha/i* 

Wilson,  J.  of  the  fame  opinion.  I  think  this  cafe  within 
the  a£l  of  parliament :  but  if  it  were  doubtful,  the  general  prin- 
ciple of  the  bankrupt  laws  ought  to  induce  the  court  to  adopt 
the  conWrudion  now  put  upon  the  aft.  The  intent  of  the  Le- 
giflature  was,  that  all  the  bankrupt's  property  (hould  be  equally 
diftributed  among  his  creditors,  and  that  being  done,  that  he 
(hould  have  a  full  difcharge.  The  ftatute  directs  in  what  man- 
ner the  certificate  (hall  be  allowed,  that  four-fifths  of  the  cre- 
ditors in  number  and  value  (hall  fign  it  and  teftify  their  confent 
to  its  allowance  :  that  the  commiflioners  (hall  certify  that  it  was 
without  fraud  3  and  then  that  any  of  the  remaining  creditors 
may  petiton  againft  the  confirmation  of  the  certificate.  After 
this  comes  the  general  claufe,  which  makes  any  fecurity  void, 
given  as  a  confideration,  or  to  the  intent  to  perfuade  a  creditor 
to  confent  to  or  fign  any  fuch  allowance  or  certificate.  Now, 
I  think  this  claufe,  by  a  fair  conftrudtion  of  the  words  includes 
the  prefcnt  cafe:  the  ftatute  fays,  "confent  to  «r  fign,"  and  I 
conftrue  the  withdrawing  the  petition  to  be  a  confent. 

Judgment  for  the  defendant  (a). 

[a)  [That  the  certificate  is  void  if  any  I  though  without  the  privity  of  the  bankrupt^ 
one  creditor  is  induced  by  money  to  fign  it>  j  fee  Hslland  v.  Palmer^  i  B,  8c  P,  05.  J 


O^CoNNOR  V.  Murphy.  jvtirtfixu 

A    Rule  was  obtained  by  Adatr^  Serjt.  to  (hew  caufe,  why  -^  bringtm 

the  coils  of  a  nonfuit  in. an  adlioQ  of  ir&vir^  brought  by  !g,intt^. 
Murphy  the  prefent  defendant,  againft  one  O'Uughiin^  (hould  ^^/deS^ 

which  are  borne  by  C  and  D.  but  A.  is  nonfu'ted.  Af  erwards  C  brings  an  aflion  againft  A.  in  which 
D.  is  inicrcfted  as  well  as  C.  and  C.  is  nonluited.  Tbe  colts  of  the  one  nootuic  may  be  fet  off  againft 
the  othrr. 

Vol.  I.  U  u  not 
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1791.     not  be  fet  ofF  againft  the  cofts  of  a  nonfuit  in  this  catHe.    U 

■  appeared  that  the  a£^ion  of  trover  had  been  brought  for  a  (hip 

O  CoKMo*  ^ij^jjjjgj  jjy  Murphy^  but  which  proved  to  be  the  joint  property  of 

MoRFHT.   O^Connor^  the  prcfent  plaintiff,  and  one  O^SuUivan^  (who  were 

partners  in  trade,)  and  of  which  O'ZMv^^/rir  was  the  natter. 

The  prefent  aAion  was  brought  by  O^Connor  as  indorfee  of  a 

promiiTory  note  againft  Murphy  as  drawer,  in  which  O'Cmnwr 

was  nonfuited  :  and  he  now  made  this  application,  upon  the 

ground,  that  the  action  againft  O^LoughUn  was  defended  at  the 

joint  expcnce  of  O^Connor  and  O^SuUivan^  and   that  O^SuUhan 

was  intirejled  together  with  O^Connor  in  the  proiDiftbry  note,  00 

which  the  prefent  action  was  brought. 

MarJbalU  Serjt.  (hewed,  caufe ;   he  faid,  the  courts  bad  10 
feveral  inftances  {a)  after  the  ftatute  of  fet  ofF,  refufed  to  allow 
the  cofls  of  one  a£)ion  to  be  fet  ofF  againft  thofe  of  another ;  and 
the  reafon  then  ^iven  was,  that  it  required  the  alEftance  of  an 
aft  of  parliament  to  enable  the  defendant  in  an  a£lion  to  fet  off 
a  mutual  debt,  and  that  a£t  did  not  extend  to  the  cafe  of  cofts. 
Afterwards  however,  by  a  fort  of  equitable  interpretation  of  the 
Aatute,  the  courts  allowed  the  cofts  of  crofs  adiofts  to  be  fet 
againft  each  other.     But  they  had  never  allowed  this  to  be  done, 
where  the  cofts  were  not  mutual  debts,  and  for  the  recovery  of 
which  there  were  not  mutual  remedies  :  for  had  they  gone  be- 
yond that,  they  would  have  extended  this  equitable  conftruAion 
of  the  ftatute  farther  in  a  cafe  for  which  it  was  evidently  not  in- 
tended, than  in  thofe  cafes  for  which  it  was  exprefsly  made. 
As  O^SulUvan  did  not  join  in  the  z&\an  on  the  promiflbry  note, 
he  ought  not  now  to  be  permitted  to  fay  that  he  was  intmfiei 
in  ir,  merely  to  inti^le  himfclf  to  the  benefit  of  a  fet-ofT:  and 
as  Murphy  had  a  remedy  only  againft  O^Connor  for  the  cofts  of 
the  prcfent  non-fuit,  thofe  cofts  were  a  debt  due  from  OCormtr 
alone,  and  not  jointly  from  O'Connor  and  O'SuUivan.     There- 
fore fuppofing  the  cofts  of  the  adtion  of  trovtr  could   be  taken 
as  a  debt  due  from  Murphy  to  OH^onnor  and  OSic//rm«  jointly, 
yet  even  then  the  cofts  of  the  two  non-fuits  could  not  be  deemed 
'  mutual  debts*     This  he  faid  diflinguifhed  this  cafe  from  Nwum 
V.  Modigliani,  anti^  2 1 7,  and  Schoole  v.  Noblis  anU^  23.     Befides, 
Murphy  could  not  brmg  an  aftion  againft  O^Connor  and  OSul' 
iivan  jointly  for  the  cofts  of  the  prefent  non-fuit,  neither  could 
any  perfon  but  O'Loughlin  fue  Mutphy  for  the  cofls  of  tbt 
former  one.     The  cofts  therefore  of  the  two  non-fuiis  couM  not 

(*)  «  Stra,  7103. 
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vy  any  means  be  taken  Co  be  aiuCual  debts.     The  cafes  of  Pi^nUr     1 791. 

V.  JVatiiTy  C.  B.  Eafi.  4  Geo,  3.  Bull.  N.  P.  179.  Ryalv.  Larkin^ 

i  fyUf  155.  and  Ridout  v.  Brought  Cowp.  133.  £hcw  that  under        «.^^* 

the  ftatutes  of  fet  off,  where  the  defendant  has  an  equitable  claiai   MvavHr. 

on  the  plaintiff,  however  clear  and  juft,  yet  if  an  adton  will 

not  lie  for  it,  at  the  fuit  of  the  defendant  ahm^  and  in  bis  cum 

rights  againft  the  plaintiff  atew^  and  in  bis  $um  rights  it  cannot 

be  deemed  a  mutual  debt,  and  therefore  cannot  be  fet  off  (a). 

Lord  Loughborough  ftopped  Jdair^  who  was  going  to 
teply,  and  faid,  that  without  any  regard  to  O^Sullivati%  intereft 
in  the  promiflbry  note,  O^C$nmr  was  equitably  intitled  to  the  cofts 
of  the  non-fuit  in  the  adiion  of  trovtr  againft  O^Loughlin^  and 
therefore  he  ought  to  be  permitted  to  fet  them  off,  as  far  as  they 
would  go,  againft  the  cofts  in  the  prefent  adion^ 

Rule  abfolute» 

(«)  Bat  fee  diole  cafcf  ^  and  ^ v.  WbetW  they  Aipport  thSt  propofition  In  its  full  extent } 


Haynes  v.  Hare.  Wei^tfiMy^ 

Ji^iy  13th. 
^HE  fads  of  this  cafe  were  as  follow:  In  July  1780,  Roberi  yf.  grants  an 
Hare  zn6  Francis  his  fon,  in  confideration  of  300/.  then  Ji^oI^J^'j^^ 
paid  to  them  by  jyilliom  Haytns^  joined  in  a  bond  in  the  penalty  to^.  tofe. 
of  600/.  conditioned  for  the  payment  of  an  annuity  of  50/.  ptr  alwndand' 
annum  to  Hdynes^  his  executors,  adminiftrators  or  affigns,  during  ^"^^^^  *^ 
the  life  of  Francis  Hare.     This  bond  was  drawn  in   the  ufual  judgment 
form,  without  mentioning  in  the  condition  any  agreement  to  redeem  die'/."^^/* 
the  annuity.     A  warrant  of  attorney  was  alfo  given  by  the  obligors  ^'<  ^^^tf^  the 
to  Haynes^  to  confefs  a  judgment  on  the  bond,  and  another  ooradmic 
Warrant  of  attorney  by  Francis  Hart^  to  enable  Haynes  to  receive  «*»<*«ceori 
the  annuity  out  of  an  allowance  of  200/.  per  annum^  which  his  ment  hc^  ' 
father  Robert  Hare  made  him.   Judgment  on  the  bond  was  cniercd  I,rr*d«\hat 
up  in  this  court  as  of  Trinity  term  1780*     Sometime  after  Haynes  ^  dioui<^  be 
died,  and  Francis  Hare  applied  to  his  a£)ing  executor,  for  the  rcdternVhc* 
purpofe  of  redeeming  tbe  annuity^  and  tendered  the  principal  fum,  certi''^  **** 
together  with  all  arrears  of  thcapnuity  and  intereft  up  to  that  terms,  (efpe . 
time,  amounting  to  313/.  191.     This  the  executor  refufed  to  cr^^'cvii^ii^e 
accept,  alleging  as  a  reafon  for  his  refufal,  that  his  teftator  had  o^(hs<ir/»r. 
fpecifically  bequeathed  the  money  arifing  from  his  annuities,  and  ffr%^)^Zj^ 
had  given  no  power  to  the  executors  to  redeem  them  :  the  exe-  ordwthrfc- 
cutors  therefore  thought^  that  they  could  n9t  fafely  confenc  to  the  cyricies  t^be 

given  upland 
Iktiifjflioo  entered  on  the  judgment. 

U  u  a  redemption 
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redemption  of  the  mnnuity  in  queftion, 
a  court  of  law  or  equity.  In  confequc 
Francis  Han  preferred  a  petition  to  the 
being  then  depending  in  Chancery  refpe^ 
to  redeem }  which  was  founded  on  tb 
Harborne^  (the  attorney  who  tranfadi 
annuity  between  the  two  Hares  and  Hay 
*<  the  deponent  was  firfl:  applied  to  b] 
*'  1780,  to  raife  the  loan  of  300/.  w 
^  procure  without  better  fecurity  than  v 
*<  Han  being  informed  of  this,  diredei 
<(  way  of  annuity  on  his  (Han*s)  \\U 
<<  and  faid  that  he  would  get  bis  father 
*<  the  annuity  bond,  and  himfelf  give  t 
<<  attorney  to  receive  the  annuity  out  of 
*<  per  annum^  which  was  made  him  by 
•*  annuity  Jhould  be  granted  on  the  exprefs 
•«  Hare  Jhould  at  any  tike  be  at  full  libert 
*<  it^  on  giving  1 4.  days  notice  of  his  intent 
**  ?/*  3^^  '•  ^^^  inter  eft  up  to  the  day  c 
**  and  all  papers  relating  to  tbk  annuity  ft, 
*'  cancelled:  that  in  confequence  of  this 
•«  applied  to  Haynes  to  purchafe  the  ann 
*'  the  fame  time  of  the  conditions  menti 
•*  to  which  Haynes  agreed  :  that  when  t 
*'  of  attorney  were  executed,  the  condi 
•*  and  again  confented  to  by  Haynes,^* 
the  ground  of  the  mode  of  the  applicai 
the  queftion  could  not  be  decided  on  a 
filed  a  bill  for  the  fame  purpofe,  in  Hilary 
to  which,  the  executors  of  Haynes  dci 
any  conditions  to  redeem  the  annuity  j  ai 
coming  on  to  be  heard  before  Mr.  Juftic 
the  Chancellor,)  he  difmiffcd  ihe  bill,  oi 
evidence  could  not  there  be  received  i 
annuity  bond,  but  recommended  an  appl 
which  the  judgment  was  entered. 

Thefc  proceedings  having  been  had, 
Hilary  term  lafl^,  by  this  court,  for  the  < 
fhew  caufe,  why  upon  payment  of  the.'  fi 
annuity  (hould  not  be  vacated,  the  bond 
ney  given  up  to  be  cancelled,  and  fatis 
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rocord  of  the  judgment;    This  rale  was  obuined  on  an  affidavit     1791. 
of  Harborm^  of  the  fam^  purport  as  the  depofiuon  in  Chancery  — • 

above  ftatcd.  It  was  afterwards  enlarged  till  the  prcfent  term,  Hayn«s 
when  Kirby  and  Bond^  Serjts.  (hewed  caufe.  After  dating,  Hakc 
and  obferving  upon  the  particular  eircumftances  of  the  cafe,  they 
argued, that  it  was  a  known  principle  of  law,  that  matter  Jeben 
a  deed  could  not  be  pleaded  in  contradidion  of  it.  Preftou  v« 
Miraauy  2  Blac,  1249.  Miray.  AnJkUy  3^^275*  Lord  Im* 
ham  V.  ChiU^  i  Brown  Rip.  Chant.  92.  LcrdPortmon  v.  Morris^ 
2  Brown  Rep,  Cbanc  219.  Here  the  agreement  for  redemption 
dated  in  the  affidavit,  is  contradidory  of  the  condition  of  the 
bond  :  the  condition  is  for  the  payment  of  an  annuity  during  the 
life  of  Francis  Han^  but  if  the  agreement  takes  place,  the  pay« 
ment  will  be  oi)ly  during  his  pleafure.  Though  it  is  true,  that 
there  are  many  cafes  where  matter  may  be  pleaded  which  does 
not  appear  upon  the  face  of  the  bond  itfelf ;  fuch  as  durefs^ 
infancy,  ufury,  gaming,  ftoclc-jobbing,  and  the  like,  yet  in  all 
thofe  cafes,  the  averment  goes  to  prove  that  the  contra^  was 
originally  void,  and  therefore  that  the  inftrument  had  no  obliga- 
tion from  the  beginning.  Collins  v.  Blantern^  2  H^ilf.  347. 
But  where  a  bond  has  once  taken  effed  as  a  bond,  it  cannot  be 
defeated  by  pleading  a  matter  dehors^  as  is  obferved  by  Eyn^ 
Ch.  J.  Andrews  v.  Eaton^  Fitzgib.  jb. 

In  fupport  of  the  rule,  Adair  and  Runnington^  Serjts.  con- 
tended, that  this  was  not  an  application  to  alter  a  deed  by  matter 
dehors^  but  merely  to  prevent  a  judgment  continuing  in  force 
contrary'  to  the  agreement  of  the  parties.  The  court  has  an 
equitable  jurifdi<^ion  over  its  own  judgments,  and  will  enquire 
into  the  confideration  on  which  they  are  founded ;  and  it  is  the 
daily  practice,  if  a  judgment  be  entered  up  for  z  greater  fum 
than  is  really  due,  for  the  court  to  interfere  and  order  fatisfa(9ion 
to  be  entered  on  the  roll  for  fo  much.  The  queftion  then  is. 
Whether  they  will  not  exercife  that  equitable  jurifdidion  in  this 
cafe,  according  to  the  intent  and  agreement  of  the  parties  ?  And 
Haynes  being  dead,  the  next  beft  evidence  is  that  of  Harbome. 
Neither  can  there  be  any  hardftiip  on  the  executors,  who  may 
now  fell  the  annuity,  after  it  has  run  ten  years,  at  the  fame  price 
for  which  it  was  originally  purchafed. 

Cur.  vult  advif. 

On  this  day  Lord  Loughborough  Mi^txti  the  opinion  of  the 
court.  After  ftating  the  eircumftances  of  the  cafe,  and  the 
affidavit  of  Harborne^  his  Lord  (hip  proceeded  thus: 

U  u  3  Under 
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Under  thefe  circumftances,  the  applic; 

court,  on  the  ground  that  the  fecurity  hei 

on  a  warrant  of  attorney,  it  was  in  its 

fan^ion  of  the  court,  that  the  court  hi 

over  it,  would  examine  into  the  confide 

entered  up,  and  not  permit  the  party  to  s 

to  receive  more  than  in  jufhce  he  is  intit 

comes  before  the  court,  as  it  fitly  and  pr 

any  prejudice  at  all  from  what  has  pailed 

For  the  application  to  the  court  of  Equji 

cumftances   very  different  from    what 

court  fufficient,  on  this  fpecies  of  app 

by  the  authority  which  it  is  necefTary  ey 

whofe  records  are  made  matters  of  fecui 

thofe   fecurities    which   proceed  on   the 

which  in  faiSt  was  never  brought.     But 

crcifing  its  authority  with   refpcA  to  j 

principle  is  clear,  that  in  judging  of  th 

the  foundation  of  the  judgment,  they  vi 

verned  by  the  fame  rules  which  the  h^ 

tranfadion  itfelf,  independent  of  the  judf 

court  in  the  form  of  an  adion.     We  ha^ 

by  having  an  authority  over  the  ji|dgmci 

the  decifion  pf   the  quefiion  between 

To  be  fure,  there  is  a  ftrong  inclination 

redemption,  in  fuch  cafes,  from  circum( 

generally  iindcrilood.     The  fmall  value 

fpch   i^nnuities,    is,    in  general,   gpyern 

that  when  the  party  is  in  a  fituatipn  tc 

has  been  fairly  advanced,  no  obltruftion 

in  being  permitted  to  redeem  on  fuch  tern 

Another  circumilance  is,  that  the  rede 

extremely  advantageous  to  the  party  frc 

redeemed  ;  becaufe  if  the  price  bears  an] 

je£l  matter,  after  the  annuity  has  been  j: 

it  is  ipfs  valuable  than  at  tne  time  of  \ 

the  life  being  fo  far  fpept.     An  idea  has 

infertion  of  an  exprefs  agreement  to  red< 

to  the  fecurity,  and  expofe  it  to  impeac 

ufury  by  converting  it  in  its  appearance 

ihofe  apprehenfions,  (wi^etber  virell  or  . 
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eeflary  novir  to  confider,)  covenants  for  that  purpofe  have  not    1791* 
been  inferted  in  the  deeds  (a).  ■  ■■ 

Nocwithflanding  all  ihcfe  circumftances,  the  court  feels  itfclf  ^^^^^^ 
in  a  fituation,  in  the  prefent  cafe,  in  which  it  is  impofEble^  Ha^^ 
confiftently  with  the  rules  which  have  been  wifely  laid  down,  to 
permit  the  redemption  and.  open  the  tranfadion.  The  perfoa 
on  whofe  part  the  judgment  was  entered  up,  is  dead.  The  only 
evidence  is  the  declaration  of  Harborm  the  attorney,  that  in  all 
the  general  circumftances  of  the  tranfaSion,  down  to  the  final 
execution  of  the  deeds  betvifeen  the  parties,  this  condition  for  the 
redemption  of  the  annuity  was  underftood  between  them  as  per* 
fedly  agreed  to.  If  Haynes  were  living,  the  court,  confidering 
the  affidavit  of  Harborm  his  attorney  who  had  entered  up  the 
judgment  for  him,  would  be  under  no  difficulty  to  call  upoa 
Haynes*  If  he  made  an  affidavit  and  admitted  the  fad),  there 
would  be  no  difficulty  to  oblige  him  as  the  plaintiiFin  the  judg- 
ment to  comply  with  the  terms  of  the  agreement,  or  in  other 
words  to  fet  alide  the  judgment,  and  compel  him  to  accept  the 
redemption.  If  Haynes  denied  it  and  his  affidavit  denying  the 
agreement  aflcrted  by  the  attorney  were  before  the  court,  I  rather, 
apprehend  that  the  court  would  find  itfelf  in  a  fituation,  in  which 
it  could  not  move  at  all  |  there  would  be  affidavit  againft  affidavit. 
In  a  fituation  of  this  Ipind,  \  think  it  would  be  difficult  for  the 
court  to  put  the  matter  in  any  courfe  of  trial,  in  which  Hof' 
borne^s  evidence  would  be  fufFered  to  overbalance  Haynes'^  cfe- 
nial.  If  Haynes  declined  to  make  an  affidavit,  the  court  would 
give  credit  to  Harborm.  But  Haynes  is  dead,  and  then  the 
ijucftion  is,  Whether  the  court  can  permit  terms  not  inferted  iii 
the  deed  which  the  parties  have  executed,  to  be  added  to  the 
contrad),  of  which  this  inftrument  is  the  full  and  explicit  evi- 
dence ?  This  brings  me  to  the  queftion  which  has  been  argued^ 
Whether  on  the  teftimony  of  a  wicnefs  to  a  parol  communication 
between  the  parties,  a  term  can  be  added  to  the  contradi,  which 
does  not  appear  in  the  inftrument  by  which  that  contra^  is  efia- 
bliftied  ?  Several  cafes  have  been  cited  on  this  fubjed.  The  cafe 
of  Lord  Portmor0  v.  Morris  does  not  apply  to  this.  For  the  evi- 
dence (b)  in  that  cafe,  though  extremely  ftrong,  was  the  evidence 
of  perfons  not  concerned  for  Rofoman:  there  Stubbs  and  ffldm 
were  both  treating  on  behalf  of  Lgrd  Porfmon^  and  Jenkins  like- 
yi'xit  attended  on  his  behalf:  the  attorney  on  the  other  fide  was 

(a)  S«e  Murray  x.  Harding,  j  jyVf,  y^o» 

[h)  The  court  alter  the  argucncnt  defired  to  ha?c  co^t  of  the  depofidoiu  in  Lori 
T^rtmare  y.  MonU  laid  be^re  them. 

U  u  4  Bxky^ 
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1791*     Exley^  and  he  pofitively  denied  what  was  as  poAtivdy  aflertd  ii| 
-*  the  depofitions  of  the  others.     He  gave  an  explicit  contradi£Uo^ 

«-        to  the  paper  in  which  Stubbs  had  entered  a  aieoioranduoi  of  the 
^'^'     agreement,    {a)  Exlty  was  not  examined  as  a  witneft,  but  beiog 
a  truftee  of  the  annuity  he  was  made  a  defendant  in  the  caufe^ 
and  againll  the  denial  in  bis  anfwer  it  feemed  difficult  for  the 
court  to  have  made  any  decree  for  the  redemption,  tU/§mam  being 
dead.     But  in  the  circumftances  of  thefe  two  cafes,  there  is  an 
eflential  difference :  here  there  is  the  tefiimony  of  Harb^rm  the 
attorney  for  Haynes^  as  to  the  terms  of  redemption  agreed  upon 
between  the  parties.     It  is  not  neceffary  to  cite  any  cafe  to  prove 
the  propontion,  that  parol  evidence  of  a  parol  communication 
between  the  parties  ought  not  to  be  received  to  add  a  term,  not 
inferted  in  the  fpecific  agreement  which  they  have  execuud  \  and 
for  this  plain  reafon,  that  what  pafTed  between  them  in  that 
communication  may  have  been  altered  and  fliifted  in  a  variety 
of  ways,  but  what  they  have  figned  and  feaied  was  finally  fettled. 
It  would  deftroy  all  truft,  it  would  defiroy  all  fecurity  and  lay  it 
open,  unlefs  the  parties  are  completely  bound  by  what  they  have 
^gned  and  feaied.     But  it  is  faid,  that  admitting  the  general  rule, 
|he  particular  circumftance  of  the  teftimony  given  by  the  attorney 
for  the  party  fortns  an  exception.     The  court  would  ceruinly 
feel  itfelf  under  no  difficulty,  which  way  to  a6^,  if  the  party 
for  whom  Harborne  was  the  attorney^  were  before   the  court ; 
but  he  being  dead,  and  no  difcovery  appearing  to  have  been  made 
by  him,  the  circumftance  of  the  attorney  for  the  party  being  a 
witncfs,  to  invalidate  the  fecurity  againft  the  reprcfentativeof  his 
employer,  feems  to  be  a  ftrong  confirmation  of  the  general  rule. 
There  is  nothing  fo  dangerous,  as  to  permit  deeds  and  conveyances 
^fter  the  death  of  the  parties  to  them,  to  be  liable  to  have  new 
terms  added  to  the:n,  on  the  difclofure  of  the  attorney  in  a  matter 
in  which  he  could  meet  with  no  contradidion.     But  this  opinion 
is  perfedlly  without  prejudice  to  any  application,  which  may  be 
made  in  the  life  lime  of  the  party,     I  give  no  opinion  how  far 
the  court  might  fancl  on   fuch  a  rcquifiiicMi,  on  circumftances 
of  this  kind   being  difclofed.     I  wiOi  to  be  undcrftood  as  con- 
iining  myfclf  particularly  to  the  mode  of  application,  and  to  the 

(a)  This  memorandum  was  dated  on  thr  day  of  the  ezecutioii  of  the  deeds,  md 
fijned  by  i^tubhs,  fating,  thai  it  wa*  agreed  by  Lord  Pcrtmre  aod  Rof§msm,  prcviouit* 
At  d  at  ihtrexccurion  of  ihe  rtccds,  that  his  Lordfliip  (houid  on  payment  of  the  aoco/. 
aai  half  a  year's  aiuiuity  over  and  above  thit  fom,  hate  all  the  fccttiiiies delivered  ap» 

^n^  inn  ilic  annuiry  {houldcafc. 

evidence 
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(evidence  by  which  it  is  Topported  in  the  prefent  care.     The  court     179'* 
therefore  muft  difcharge  the  rule,  but  certainly  without  cofts. 

Rule  difcharged  without  cofts  a)* 

{a)  [See  Pooli  v.  Cahanes,  8  Ttrm  Rtp,  I  after  the  death  of  the  agtnt  $f  the  granfUp 
^.  it.  328.  wheie  the  cottrc  of  K.  B.  re- I  on  thegrouodofcircuniftanceiwhicbcouM 
ftifei  Co  relieve  the  fTSQCor  of  #n  annuity  I  oo|y  hate  been  explained  by  tbedeceakd.] 


HATHBt 

HARt: 


Sill  and  OtherSj  AfTignecs  of  Skirrow  a  Bankrupt,  wamjdty^ 
V.   WORSWICK.  ^"*'^'*^ 

A  SSUMPSIT  for  money  had  and  received  to  the  ufc  of  the  if  after  an 

plaintiffs,  with  the  ufual  counts.  Plea,  the  general  iffuej  ^^^tcy^^l 
which  was  tried  before  Mr.  Juftice  tVilfon  at  Lancaftgr^  on  the  mmed,  but 
77th  of  Auguft  1787)  when  a  fpecial  verdid  was  found  in  aflignoienty 
fubftance  as  follows :  acreditorof 

the  bankrupt 

That  William  Skirrow  on  the  2d  of  .January  1782,  exercifed  makes  ao 
the  trade  of  a.  woollen  draper  at  Lancafter ;  that  he  was  then  afbttn  ^t^- 
indebted  to  one  Janui  Pilkington  in  lOo/.  and  upwards,  and  /mJ,  bym- 
en  that  day  became  a  bankrupt ;  that  on  the  16th  >of  January,  he\tiackei, 
a  commifSon  iffued  on   the  petition  of  Pilkington^  that  on  the  andreceivei, 
28th  of  January  he  was  declared  a  bankrupt  \  that  on  the  5th  of  figomenty 
March  an  aflignment  was  made  of  all  htseftates  and  effefls,  ISc.  "X^J^k- 
to  the  plaintiffs  :  that  before  and  when  be  became  a  bankrupt^  mptintbe 
be  was  indebted  to  the  defendant  Worfwick  in  230/.  171.  ^i.  ^^^ 
and  that  the  faid  debt  was  contraGed  at  Lancafter  af ore/aid^  and  may  recover 
at  the  time  when  it  was  fo  contracted  and  always  aherwards  both  jniraaioii 
Skirrow  and  fVorfwick  refided  at  Lancafter ^  which  was  their  plate  ^of  n«»cy 
of  abode  y  that  on  the  4th  of  January  the  defendant  }Vorfwick  received. 
fnowing  that  Skirrow  bad  become  a  bankrupt ^  did  verify  and  prove 
by  affidavit  in  writings  before  the  Mayor  of  Lancajier  xYk^K  Skirrow 
Vfas  indebted  to  him  the  defendant  in  230/.   ibs»  and  upwards, 
for  money  lent,  ^c.     That  on  the  fame  day  and  year  laft  afore« 
faid   the   faid   affidavit  was  certified  and  tranfmitted  under  the 
common  feal  of  the  faid  borough  of  Lancafler^  to  one  Tbomof 
«  Moore  and  one  Luke  Tyfon  then  being  perfons  refident  in  the  ifland 
ofSt.Chxiftopher^  which  faid  ifland  then  and  there,  and  before, 
and  at  the  pafling  of  a  certain  a£l  of  parliament  made  in  the  fifth 
year  of  the  reign  of  our  Sovereign  Lord  George  the  Second,  in* 
titled  **  An  ad  for  the  more  eafy  recovering  of  debts  in  his 
"  Majefty*s  plantations  in  America''  and  on  the  29th  day  of  Sep- 
tember^ 
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tiwAir^  which  was  in  the  year  of  our  Lord  1732,  was  ind  Ae 
*  forth  hath  been,  and  ftill  is  om  ofthi  Brltijhplannaimi  in  Amti 
that  the  defehdant  fVorfwick  appointed  the  faid  Thwrns  Mmn 
Ituii  Ty/an,  fo  being  refident  in  the  faid  Ifland  of  A.  Cbrifi$^ 
his  attornies  to  fue  for,  recover,  and  receive,  tfaHd/r§m  ibi 
fyilliam  Skirrow^  or  of,  and  fronr,  all,  or  anj  of  his  fad 
agents  or  confignees,  in  the  Britijb  Weft  Indiis^  all  fuch  fum 
fttms  of  money,  debts,  goods,  chattels,  and  efFeds  whatfbevei 
were  in  any  wife  dui^  owingy  and  bilonging  to  hiai  from  the 

It  w^s  then  fiated,  ths^t^^^r^  and  7^;i  having  received 
affidavit  fo  certified  and  tranfmitted,  and  being  fo  author 
by  Worfwick  the  defendant,  did  on  the  6th  of  Aiarcb  1782 
plead  Skirrow  in  the  king's  court  of  the  ifland  of  St*  Cbrifto^ 
in  a  plea  of  trefpafs  on  the  cafe,  (5f,i.  for  the  recovery  of  the 
fnm  of  230/.  17^.  yd.  in  which  Skirrcw  was  indebted 
Worfwick  the  defendant :  that  on  the  fame  day  a  writ  of  atc^ 
ment  grounded  on  the  faid  plea  accorSng  to  thefsrm  9/  a  cer 
taw  of  tbi  faid  ifland  in  that  cafe  made  and  provided^  did  at 
requeft  of  Worfwick  the  defendant,  duly  ifltie  out  of  the 
court  of  our  faid  lord  tt^  king,  by  which  faid  writ  of  atuchmt 
the  provoft  marfhal  of  our  faid  lord  th^  king,  of  the  faid  ifl^ 
or  his  lawful  deputy,  was  commanded  by  our  faid  }ord  the  k 
to  attach  all  and  fingalar  the  goods  and  tStfX%  of  the 
SkirroWy  in  the  faid  ifland,  to  anfwer  to  the  faid  Worfwick  in 
plea  aforefaid:  that  on  the  7th  of  March  T782,  the  proi 
marfhal  did,  according  to  the  laws  and  cuftoms  of  thg  faid  Ifk 
attach  divers  fums  of  money  as  the  proper  monies  and  efi< 
of  the  faid  William  Skirrow  (the  bankrupt)  in  the  hands  of  < 
Tbiomas  Worfwick  the  younger^  who  then  and  there  was  a  m 
chant  and  refident  in  the  faid  ifland  of  St.  Chriffopher^  within 
jurifdi£lion  of  the  faid  court :  which  faid  fums  of  money  n 
the  proper  monies  and  efFe£ls  of  the  faid  William  Skirrow  ( 
bankrupt)  before  and  at  the  time  when  he  became  baokr 
as  aforefaid,  and  were  received  before  the  time  when  he  beca 
bankrupt  as  aforefaid,  in  the  faid  ifland  by  the  faid  Thomas  Wi 
wick  t^  younger  J  by  the  order,  and  to  the  ufe  of  the  faid  WiH 
Sjtirrow  (the  bankrupt)  and  then  and  there,  to  wit,  bfe. 
remain  and  were  in  the  hands  of  the  faid  Thomas  Worfwick 
younger  unaccounted  for.  It  was  afterwards  flated  that  ju< 
ment  was  recovered  in  the  court  of  St.  Cbri/lopber*%  ; 
execution  awarded,  and  that  Moon  and  Tyjbn^  as  sittQcnies 
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the  defendant,  received  on  the  I4.th  of  May  1783,  the  fum  of     ^791^ 
230/.  17;.  7^.  (torn  Tbomas  ff^orjivici  tbi younger^  iht garnijhii  I  ■  ■■ 

chat  this  money  was  reihitted  to  and  received  by  the  defendant      ^^^  * 
in  Ertgland  before  the  commencement  of  (be  pre(ent  adion,     Wms. 
that  he  was  requeftcd  by  the  pUintiffs  to  pay  it  over  to  them,      ^f^^ 
which  he  refufed,  indiling  upon  his  right  to  retain  the  fame,  &ft 
^nd  that  he  had  not  proved  his  debt  under  the  commiffion,  nor 
in  any  other  manner  received  fatisfadipn  fpr  the  fame^  except 
^s  aforefaid,  t^c.  iff.  is^c. 

This  was  firft  argued  in  Ea/l^r  term  1789,  by  I^gwrim^ 
Serjt.  for  the  plaintiffs,  and  Le  Blanc^  Serjt.  for  the  defendant. 
The  argument  on  behalf  of  the  plaintiffs  was  as  follows : 

In  this  cafe  there  are  two  qqeftions  j  i.  Whether  the  affiga* 
ment  of  the  bankrupt's  cfFedf  to  the  plaintiffs  did  not  pafs  aQ 
the  right  which  he  had  to  the  money  in  the  hands  of  the  gar« 
niftiee  ?  2^  Whether,  fuppofing  the  aiiignment  to  have  had  thaf 
offe£l,  the  plaintiff's  are  not  Intitled  to  recover^  notwitbftanding 
the  proceedings  in  the  JVift  Indies  f  As  to  the  £rft  queftioii,  therq 
can  be  no  doubt,  but  that  if  this  tranfa^ion  had  taken  place  Ja 
England  the  affignees  would  be  intitled  to  the  money  attached 
by  virtue  of  thtjiau  13  Eliz,  r.  7.  /  i. :  the  only  doubt  is,  Whe^ 
ther  they  are  (b  intitled,  the  attachment  having  been  executed 
in  the  plantations.  Now  as  the  bankrupt  htmfelf  might,  be^ 
fore  his  bankruptcy,  have  affigned  this  money  by  deed  or  other* 
wife,  in  fatisfadion  of  a  debt,  or  to  truftees  for  the  benefit  of 
creditors  ^  the  queftion  is.  Whether  an  affignment  under  the 
bankrupt  laws  does  not  operate  as  fully  as  fuch  an  affignment 
by  the  bankrupt  himfelf  ?  The  court  will,  if  poffible,  put  thh 
conflrudion  on  the  affignment  by  the  commiffioners,  becaufe 
the  perfons  who  are  moft  likely  to  become  the  fubjeds  of  thofe 
laws,  namely,  traders  of  the  moft  extenfive  dealings  and  €on« 
ne£tions,  have,  in  general,  great  part  of  their  property  abroad^ 
which  juftice  requires  fhould  be  divided  among  their  creditors* 
The  law  exprefles  no  diftinAion  as  to  the  property  of  a  bankrupt 
being  in  one  country  rather  than  another.  The  words  of  the 
fiatute  of  Elizk  are  *<  money,  goods,  chattels,  wares,  mer« 
f '  chandizes,  and  debts  wberefiever  they  may  be  found  or  inoum  ^^ 
thefe  are  general  words,  and  muft  be  confirued  to  extend  to  all 
places^  They  are  not,  in  prad^ce,  confined  in  their  operatiosu 
A  ihtp  at  fea  is  often  signed  under  a  commiffion  of  bankrupt^ 
by  virtue  of  thofe  words,  if  any  diftindiion  can  be  attempted  to 
be  made,  b^tye^a  (|ic  ^afc  9f  «  fbiQ  at  fea,  an4  t)ic  prefent^  it 
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mud  be  on  the  ground,  that  the  country  in  which  the  debt 
attached  is  governed  by  different  laws.  But  it  is  not  contend 
that  the  Great  Seal  has  authority  to  extend  its  proceedin 
beyond  the  limits  of  this  country,  as  to  all  the  purposes  f 
which  it  ads ;  it  can  neither  compel  an  appearance  before  coc 
nuiffioners,  nor  has  it  any  power  to  zScGt  the  pcrfon  in  anosh 
country^  but  the  affignment  of  a  bankrupt's  property  being 
ftatutable  conveyance' for  the  benefit  of  creditors,  muft  in  rtaft 
be.  taken  to  convey  all  that  property,  without  regard  to  loc 
fituation.  The  aflent  of  every  fubjed  of  the  realm,  is  implii 
to  proceedings  which  take  place  by  virtue  of  an  ad  of  parii; 
ment.  This  dodrine  is  laid  down  8  Rep,  137.  a.  and  b 
been  fince  recognized  in  the  cafe  of  Wadham  v.  MarUwt  {• 
80  in  the  prefent  cafe,  there  was  an  implied  aiTent  to  the  affigi 
ment,  both  by  the  defendant  and  the  bankru()t,  neither  of  who 
ihall  now  be  permitted  to  deny  the  tfFed  of  that  aiTent. 

It  is  faid  by  Chief  Baron  Cgmym^  i  C$m*  Dig.  519.  that  tl 
commiffioners  of  a  bankrupt  may  fell  his  goods  in  InlaHd; 
the  commiffioners  may  do  this,  fo  may  the.affignees  ;  the  pn 
perty  therefore  vefts  in  them.  It  was  the  opinion  of  L^rd  T4 
bit  {b)  that  the  efFe£bs  of  a  bankrupt  in  the  plantations  we 
liable  to  a  commiffion  here,  and  that  the  right  was  vefled  in  tl 
affignees.  Whiether  the  attachment  in  the  IVifi  Indits  will  pri 
vent  the  plaintiff  from  recovering  muft  depend  on  this,  namel; 
Whether  the  efFe<5ls  at  the  time  of  the  attachment  were  tl 
property  of  the  bankrupt  or  not  i  If  the  property  were  bis, 
paflcd  to  the  affignees,  and  there  could  be  no  right  to  attach  it 
but  a  debt  owing  to- him  was  clearly  his  property.  In  the  ca 
of  Ltwis  v.  Wallace^  Sir  Thomas  Jcmsy  223.  it  was  bolden  th 
where  a  debtor  had  affigned  to  his  creditor,  a  debt  due  to  bii 
from  a  third  perfon,  the  affignor  had  nothing  in  it  but  as  trufti 
for  the  affignee,  and  that  it  was  not  liable  to  an  attachment  fc 
another  creditor.  So  here  the  debt  of  the  garnifhee,  after  tl 
affignment  by  the  commiffioners,  was  only  in  truft  for  ti 
affignees.  In  Le  Chevalier  v.  Lynch  [e)  Lord  Mauijuld  (ai< 
that  it  had  been  deteroMned  at  the  cockpit,  upon  folemn  coc 
lideration,  that  bills  by  Englijh  affignees  might  be  maintain 
in  the  plantations  upon  demands  due  to  the  bankrupt's  eftati 
which  (hews  that  he  confidered  that  the  right  to  fuch  deb 
was  veiled  in  them }  and  though  he  alfo  faid,  that  where^  afo 

{a)  CcQk/i  Bank.  Lcnvh  518.  laft  ed'/t,  and  fee  i  full  note  of  tiis  gi(^  ^mt,  437. 
{h)  Cookers  Bjnk.  La^cs,  hft  tdit,  51a. 
(0  ^'*'g^'  »69.  laftediu 
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the  bankruptcy,  and  beforepayment  Co  the  affignces,  money  owing     x  791. 
to  the  bankrupt  out  of  England  was  attached  bona  fide  by  regular 
procefs,  according  to  the  law  of  the  place,  the  a/fignees  cannot 
recover  the  debt,  this  do£lrine  only  goes  the  length  of  (hewing,     WoRt« 
that  a   debtor  having  been  obliged  by  procefs,  which  he  could 
not  refifty  to  pay  to  the  creditor  attaching,  (hou)d  not  be  again 
compelled  to  pay  to  the  aflSgnees:  but  this  only  applies  to  the 
debtor  who  has  paid  the  money,  and  not  to  the  creditor  who 
has  received  it.     It  is  like  the  cafe  of  a  recovery  by  an  admi- 
niflrator,  whofe  letters  of  adminiftration  are  afterwards  revokedt 
and  another  adminiftrator  appointed:  in  which  cafe  the  debtor 
tannoc  be  compelled  to  pay  a  fecond  time,  having  paid  to  the 
former  adminiftrator,  under  legal  authority  which  he  could  not 
refilh     Mien  v.  Dundas,  3  Term  Rep.  B.  R.  125.  the  fecond 
adminiftrator  muft   refort  to   his  remedy  againft  the   former, 
2  Bac.  Abr.  ii.     In  the  cafe  of  (a)  Bradjhaw  and  another 
ajjignees  of  Wilfon  v.  Fairholme^  the  court  of  feffion  in  Scotland 
decided  that  the  attachment  of  Captain  fVilfon'%  debts  in  Scotland 
\}y  creditors  in   England^  could  not   be  fupported  againft  the 
affignces.     In  {b)  Mackintojh  v.  Ogilvie  Lord  Hardwicke  granted 
a  writ  of  ne  exeat  regno  againft  one  who  had  obtained    arreft* 
ments  of  a  bankrupt's  property  in  Scotland^  and  faid,  that  the 
court  would  prevent  the  creditor  from  having  the  effed  of  the 
arreftment,  if  the  judgment  was  not  before  the  bankruptcy ;  and 
the  Solicitor  General  faid  that  after  fuch  arreftments  and  foreign 
attachments  the  money  had  been  recovered  back  in  anadion  for 
money  had  and  received. 

In  {c)  Solomon  v.  Rof$^  and  Jollet  v.  Depentbieu^  the  affignment 
of  a  bankrupt's  effeds  to  curators  in  Holland  was  admitted  to 
have  fuch  an  effeft  in  this  country,  as  to  make  void  all  proceed- 
ings in  foreign  attachment.  So  alfo  in  {d)  Neale  v.  Cottingbam 
the  affignment  by  commiffioners  in  England  was  allowed  to 
have  z  fimiiar  efFe£l  in  Ireland.  Pari  ratione  therefore  the  affign- 
ment in  the  pretent  cafe,  by  the  commiffioners  in  England^ought 
to  extend  to  the  property  of  the  bankrupt  in  the  f/^e^  Indies. 

Le  BlanCf  Serjt.  contri.  The  affignees  in  this  cafe  did  not 
interfere  to  prevent  the  attachment.  The  defendant  having 
obtained  an  advantage  by  ufing  legal  diligence,  is  intitled  to 

(tf)  Pfrcirions  of  tlic  court  of  feflion  fiom  1751  to  X756>  p.  198. 
{b)  Hi  21  Geo.  2.  in  Cane,  (tc^Tirm  Ref,  ^.  /{.  193.  Huntff'  s,Patt. 
{c)  Anu,  i^l.  n. 
(</)  jiuut  133.  «. 
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UUin  it.  Though  two  quefiioas  were  n 
plaintiffs,  the  only  one  to  be  confidered  ii 
ferent  ftatutes  of  bankrupts  have'with  refpi 
Now  thefe  ftatutes  are  merely  locals  b< 
operation  to  this  country.  The  colonies 
be  confidered  as  foreign  countries.  It  n 
aiSgnment  aiuft  have  the  effed  of  a  convi 
bimfdf:  admitting  this,  the  voluntary  co 
rupt  himfelf  could  not  defeat  the  claims 
away  what  was  obt4ined  by  legal  procef 
the  alignment  of  a  chcji  in  affion^  which 
(ci&on,  is  liable  10  the  juft  demands  of  a 
ftatutes  relating  to  bankrupts  are  confined 
they  were  paffcd,  becaufe  they  were  origii 
a  penal  nature,  confifcating  the  property 
penal  laws  are  ftridly  local.  The  firft  c 
io  any  degree  extended,  was  that  of  Carpi 
the  argument  drawn  from  the  words  of  tl 
*^  wherefoever  found,"  it  might  with  as 
that  lands  in  a  foreign  country  would  pa 
the  commiffioners,  lands  being  mentionec 
as  goods.  The  cafe  of  tVadham  v.  Mai 
form  of  the  a£kion,  and  the  queftion,  Wh 
to  the  affignment  was  not  neceflary  to  be  i 
tain  an  adion  of  debt,  on  the  reddendum 
authority  of  C^m.  Dig  519.  it  is  merely  a 
cited  in  fupport  of  it ;  and  if  it  be  allowed; 
ably  underftood  to  mean,  that  the  comr 
effeds  in  Ireland^  fubjed  to  the  claims  of 
opinion  of  Lord  Talbot^  cited  in  Cooke's  Bam 
is.  What  right  vefted  in  the  aflignees,  wh 
them  with  all  the  privileges  of  the  fiati 
England  they  have  a  po^er  over  the  whol 
rupt,  but  in  other  countries  the  general  i 
the  flatute  mud  be  retrained  by  the  laws 
countries :  dill  the  quedion  remains  the 
right  veds  in  the  aflignees  ?  That  right  is 
the  bankrupt  himfeU  had  ;  but  any  aflign 
been  fubjcdt  to  his  creditors'  demands.  . 
V.  ff^ailacey  cited  from  Sir  Thomas  Jones,  if 
topher's  were  a  trudcc  for  the  aflignees  he 

(«)  An  account  of  this  cafe  is  gWen  In  thej  udgmeot  of  ( 
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Made  that  defence  to  the  attachment ;  or  they  might  have  ap-     ^79'* 
pealed  to  the  privy  council.     The  cafe  of  Li  Cbtualiirv.  Lynch  * 

proves  only,  that  the  affignees  (hould  not  be  turned  round  by  the 
debtor's  ra]ringi  that  he  was  only  liable  to  the  bankrupt  himfelf ; 
and  that  creditors  in  another  country  (hould  not  come  in  under 
the  commiffion,  unlefs  they  would  renounce  the  priority  they  had 
gained ;  but  this  (hews  that  they  could  not  be  compelUd  to  give 
up  that  priority. 

In  that  cafe  Lord  Mansfield  approves  of  the  extent  of  the 
do£irinc  laid  down  by  Lord  Hardwich^  and  concludes  with 
faying,  that  where  money  owing  to  the  bankrupt  out  of  England^ 
is  attached  bond  fide  by  the  law  of  the  place,  the  affignees  cannot 
recover  the  debt;  that  is,  they  cannot  recover  it  all.  As  to  the 
argument  drawn  from  the  cafe  of  an  adminiftration  being  revoked^ 
admitted  the  principle,  that  a  debtor  having  once  paid  his  debt 
to  a  perfon  having  legal  authority  to  receive  it,  fliall  not  be 
liable  again  to  pay  it,  yet  this  principle  is  not  applicable  to  the 
prefent  cafe,  unlefs  it  can  be  (hewn  that  the  affignment  of  a 
bankrupt's  effeds  has,  with  refped  to  foreign  countries,  fuch  a 
relation  back,  as  to  give  the  affignees  a  preference  to  creditors  in 
thofe  countries.  As  to  thofe  creditors,  the  affignment  is  cop* 
fidered  as  voluntary,  and  like  other  volunt^iry  alignments;  fub- 
je£t  to  their  claims.  The  affignees  in  fuch  cafe  (land  in  the 
place  of  the  bankrupt  himfelf,  but  cannot  recover  zchofiin  a^on 
till  it  is  reduced  into  pofTeffion.  As  to  [a)  IfllfotCs  cafe,  the 
principal  queftion  there  was,  Whether  drawing  and  re*drawin£ 
bills  was  a  trading  within  the  bankrupt  laws  ?  the  point  now  in 
difpute  was  not  agitated.  In  the  cafe  of  Mackintojh  v.  Ogilvie^ 
there  was  no  ground  to  reftrain  the  defendant  from  going  out  of 
the  kingdom,  neither  does  it  appear  from  the  ftatcment  of  it, 
either  that  he  had  gained  an  undue  priority,  or  that  he  had  no 
right  to  retain  an  advantage  which  he  had  legally  acquired.  la 
Solomons  v.  Rofs  the  money  was  adually  in  the  hands  of  the 
debtor,  and  when  all  parties  were  before  the  chancellor,  he 
might  ufe  his  difcretion  in  compelling  it  to  be  paid  for  the  gene- 
ral benefit  of  all  the  creditors.  In  Jollet  v.  Depontbuu  the  cura- 
tors filed  their  bill  pending  the  attachment,  having  ufed  diligence 
to  prevent  it.  But  in  the  prefent  cafe,  the  affignees  took  no 
fteps  to  prevent  the  attachment,  to  do  which  they  had  fufficient 
time.  In  Ntali  v.  Cottingham  alfo,  the  proceedings  were 
depending  before  a  court  of  equity,   and  all  parties  prefent. 

(«}  1  Aik,  lit. 
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1791.  Here  the  proceedings  were  at  in  end,  tb*  judgment  executad^ 
and  the  money  paid  over.  Tbofe  were  likewife  cafes  io  cqiiujs 
but  the  prefent  a£)ion  is  in  a  court  of  lavlr. 
wIlV'  That  afligninents  by  commiflioners  of  bankmpts  ire  €Oiifi* 
dered  as  voluntary  with  refpe£);  to  tbe  colonies  or  foreign  coun- 
tries, and  as  fuch  take  place  only  between  the  affignees  and  the 
bankrupt,  but  do  notaffefl  tbe  rights  of  other  creditors,  (who 
having  gained  a  lawful  priority  are  intitled  to  keep  it,)  appears 
from  the  cafe  of  Cltui  v.  MilU{d)^  Richards  ami  Others  ▼. 
Hudfon  and  Othtrs  {b)^  and  JVaring  v.  Knight  (c),  in  all  which 
cafes  Lord  Mamfield^s  dodrine  is  uniform  as  to  this  point,  and 
perfcAly  agrees  with  Lt  Chivalier  v.  Lyncb^  and  with  tbe  opi- 
nion of  Lord  Hardwidi  recognized  in  that  cafe.  Conformable 
to  this  is  the  right  which  a  coniignor  of  goods  has  to  ftop  them 
in  tranfitu  on  the  event  of  tbe  infolvency  of  the  coofignee,  and 
to  retain  them  againft  the  other  creditors.  So  here,  the  defend- 
ant has  by  due  diligence  ftopped  the  debt  in  queftion  in  &.  Cbrif" 
topher^s^  and  (hall  not  be  compelled  to  refund  to  the  affignees, 
who  took  no  previous  fteps  to  prevent  the  attacbmeot. 

Lawrence  replied,  that  though  the  plantations  were  to  be  cod- 
fidercd  in  this  rcfpedl  as  foreign  countries,  yet  this  was  not  the 
affignment  of  a  cbofe  in  a£lion.  It  was  an  affignment  of  g99ds 
and  effects  in  the  hands  of  the  gamifhec;  by  that  name  they  were 
attached,  as  appears  on  the  face  of  the  fpecial  verdi£t.  Now  it 
is  not  necefTary  to  have  pofleffion  in  order  to  transfer  tbe  pro- 
perty of  a  perfonal  chattel,  though  the  want  of  poileffion  is 
fometimcs  evidence  of  fraud.  Neither  is  money  in  all  cafes  a 
ehofi  in  aSlion\  here  it  was  confidered  as  fpccific  effefis,  and  fp 
denominated  in  the  attachment.  To  the  argument,  that  if  the 
words  of  the  ilatute  13  £//2.  had  a  general  effed,  lands  in 
foreign  countries  would  pafs  by  the  aflignment  as  well  as  goods, 
it  may  be  anfwered  ;  that  in  ail  countries,  certain  forms  are  to 
be  obferved  in  paifing  lands,  without  which  a  conveyance  of 
them  is  not  valid :  but  no  fuch  forms  being  neceflTary  in  traof- 
ferring  perfonal  property,  that  may  be  conveyed  by  a  mere  con- 
traS;  and  an  affignment  by  commiffioners  of  bankrupt  is  as 
good  a  contr2£t  as  any  other.  The  authority  before  cited  from 
J  Com.  Dig.  519.  is  not  retrained  by  any  words,  to  ihew  that 
tbe  property  of  a  bankrupt  in  Ireland^  which  is  vefied  in  the 

{a\  Cookt's  B^nk.  Latvs,  370.  iafl  edit. 

{k)  At  the  Cockfit,  1761,  cited  in  argumcnr,  4  7trm  Re^.  S»R,  iSj.  Hymttr  t,  PtttH 

{()  Q99kt*iBa9k*  Lavfs,  372.  iafi,  tdit% 
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affignees,  is  fubjeS  to  the  claims  of  creditors  in  that  country,  lypi* 
The  material  point  of  Lord  Hardwicke*%  decifion,  mentioned  by 
Lord  Mansfield  in  Le  Chivaliir  v.  Lyncbj  was,  that  **  he  would 
*'  make  no  order  till  the  Scotch  creditors  had  abandoned  their  Wor$- 
*'  priority."  The  principle  upon  which  Lord  Mansfield  there  ^*^*' 
holds  that  the  debtor  (ball  be  anfwerable  to  the  affignees  muft  be^ 
that  the  property  vefts  in  them.  The  obfervations  made  on  the 
part  of  the  defendant  on  that  cafe,  are  only  applicable  to  the 
point  there  before  the  court,  that  of  a  debtor  of  the  bankrupt 
being  fued  }  but  in  the  prefent  cafe,  the  zdxon  is  brought  againft 
a  creditor.  In  Solomons  v.  Rofs  the  attachment  was  completed, 
and  execution  would  have  followed  if  fecurity  had  not  been  given, 
which  was  equal  to  adlual  payment ;  but  there  Mr.  Juftice 
Bathurjl  comi^Wtii  the  party  to  give  up  his  fecurity;  the  only 
ground  of  which  compuKion  muft  have  been,  that  the  property 
was  vefted  in  the  curators ;  otherwife  the  decree  would  have  been 
contrary  to  juftice.  Though  in  the  next  cafe  of  JolUt  and 
Another  v.  Defonthieu  and  Another^  the  bill  was  filed  pending  the 
attachment,  yet  the  queftion  was.  In  whom  the  property  was 
vefted  at  the  commencement  of  the  attachment?  and  it  was 
decided  in  favour  of  the  curators  or  afTignees.  The  fame  prin- 
ciple is  alfo  admitted  in  the  cafe  of  Neale  v.  Cottingham^  by  the 
Chancellor  of  Ireland.  As  to  the  cafe  of  fVaring  v.  Knight^ 
Lord  Mansfield  decided  there,  on  a  ground  not  now  tenable, 
that  the  form  of  the  adion  was  improper :  but  in  Kitchen  v« 
Campbelly  3  lUlf  304..  it  is  decided,  that  either  an  a£iion  of 
trover^  or  for  money  had  and  received  would  lie,  by  the  affignees, 
under  the  circumftances  of  thofe  cafes.  Although  the  attach- 
ment in  the  prefent  cafe  was  obtained  by  the  fentence  of  a  court 
of  jufiice,  yet  where  the  truth  of  the  cafe  on  which  that  fentence 
was  founded,  was  not  known,  the  money  ought  in  juftice  to  be 
recovered  back,  notwithftanding  fuch  fentence. 

The  authority  cited  from  Richards  v.  Hud/on  at  the  Cockpitf 
was  only  an  obiter  opinion  of  Lord  Mansfield^  and  not  neceiTary 
to  decide  the  point  there  in  queftion.  In  the  cafe  of  CUve  v. 
Afi7/j,  the  doflrine  of  Lord  Mansfield  on  this  head  likewife  was 
•hiter^  and  goes  no  farther  than  that  of  Le  Chevalier  v.  Lynch^ 
namely,  to  (hew  that  the  debtor  of  a  bankrupt  having  paid  his 
debt  by  virtue  of  procefs  which  he  could  not  refift,  (hould  not 
be  himfelf  obliged  to  pay  it  a  fecond  time.  But  independent 
of  authorities,  the  court  will  not  hold  out  fo  great  a  temptation 
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to  fraud,  as  to  prevent  the  cfk£k  of  the  affignment  extending  f^ 
the  colonics  ;  fincc  if  the  law  were  fo  underAood,  feme  crcd  lort 
would  be  continually  gaining  an  undue  preference  to  others,  bf 
the  goods  of  a  trader  being  fcnt  out  of  the  kingdom  on  the  t\e 
of  his  bankruptcy,  and  the  equal  fpirit  of  the  bankrupt  Uws 
would  confcquently  be  defeated. 

After  thcfc  arguments,  it  was  agreed,  that  the  cafe  fhoM 
wait  the  determination  of  afimilar  one  (a)  then  depending  in  the 
court  of  King's  Bench,  which,  it  was  underflood,  was  to  be 
argued  before  the  twelve  judges  in  the  Exchequer  Chamber. 

But  no  fuch  «lrgument  having  taken  place,  the  cafe  was  argued 
a  fecond  tiiie  in  this  court,  in  the  prefcnt  term,  by  i/^&/^,  Scrjr- 
for  the  plaintiffs,  and  ///'//,  Serjt.  for  the  dcfendaiit. 

On  the  part  of  the  plaintiffs,  yfJair  rcfted  on  the  authority  of 
Hunter  v.  PotiSy  which  he  faid  was  decidve  of  the  prefcnt  cafe, 
unlefs  fome  material  ground  of  didinclion  between  the  two  cafes 
could  be  (hewn. 

On  behalf  of  the  defendant,  /////,  Scrjt.  argued*  in  the  fol- 
lowing  manner  ; — He  fubmitted  to  the  court  two  propofitions: 

I.  That  the  debt  received  by  the  defendant,  for  the  recovery 
of  which  this  aclion  was  brought,  did  not  veil  in  the  plaintiffs 
by  the  affignment  of  the  comnilffioners  ;  and  therefore,  as  they 
had  no  claim  but  under  that  affignment,  they  never  had  a  right 
to  the  debt,  nor  conftquenrly  to  the  money  received  for  k. 

II.  Suppofing  they  ever  had  a  right,  they  had  loft  it  by  their 
own  fraud  or  laches. 

1.  That  debts  due  to  bankrupts  in  the  ifland  of  St.  Chrijlopher^ 
do  not  vett  in  affignees  under  a  commiffion  of  bankrupt,  will  be 
proved,  ift.  From  the  rules  eftablifhcd  for  determining  the 
extent  and  operation  of  ftatuies  in  general  in  the  plantations. 
ad.  From  the  wording  of  the  ftatute  of  bankrupt?.  3d,  From 
determinations  both  in  law  ar.d  in  equity.  After  which,  anfweri 
will  becffcred  to  the  arguments  ufed,  and  the  auihoriiies  cited 
on  the  fide  of  the  plaintiffs. 

J.  As  to  the  ruks  for  determining  the  extent  and  opcraticr 
of  lUtutes  in  general  over  the  plantations,  there  appears  ir 
2  P.  n'ms.  75,  and  Salk.  411.  to  be  an  eftabliflied  dittinflion 
between  plantations  in  ne,v  uninhabited  countries,  and  planta- 
tions in  conquered  counttics;  that  with  refpedi  to  the  former,  ii 
is  ncccffary  that  in  them  the  laws   of  England  ftiould  prevail 


(#)  Uuntir  Md  Oihcn  v.  Pe.'/i,  4  Tt  m  Rff.  B.  R.  182. 
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otherwire  they  would  be  without  laws  j  but  with  rcfpcft  to  the  '79'* 
latter,  there  is  no  fuch  neccfSty,  and  therefore  in  them,  the 
old  laws  of  the  conquered  countries  are  in  force,  till  new  laws 
are  given  by  the  conquerors  (a).  Now  the  ifland  of  St.  Chrif- 
'  iopher  was  jointly  conquered,  and  poflefTed  by  the  Engltjh  an(i 
French^  till  ceded  by  the  treaty  of  Utretht  entirely  to  the 
Englijh:  but  there  is, no  difFcrcnce  between  a  country  conquered^ 
and  a  country  ceded  by  treaty ;  the  diftin£lion  therefore  above 
noticed  is  applicable  to  that  ifland  ;  and  the  confequence  is, 
that  in  general  ftatutes  pafled  in  this  country,  have  there  no 
validity  or  force.  This  rule  with  refpefl  to  plantations  in  con-» 
quered  countries,  has  never  been  controverted,  fince  the  time 
when  the  determinations  above  alluded  to  took  place;  and  evea 
with  refpeA  to  plantations  in  uninhabited  countries,  it  has  been 
conftrued  not  to  extend  to  ftatutes  of  particular  police  ;  (A)  of 
which  kind  are  the  bankrupt  laws*  This  receives  farther  con« 
firmation  from, 

1.  The  wording  of  the  ftatutes  of  bankrupts.  The  firft  now 
in  ufe  is  13  Elix.  c.  7.  by  which  a  power  is  given  to  the  com- 
miflioners  to  affign  debts  '**  wherefoever  they  may  be  found  or 
**  knbwn.**  But  when  that  a6t  was  pafled,  the  Englijh  had  no 
plantations,  and  in  the  fubfcquent  ftatutes  (r)  of  James  i.  at 
a  time  when  they  had  feveral,  thofe  words  are  admitted.  Yet 
it  muft  then  have  been  obvious  to  the  legiflature,  that  thofe 
plantations  had  powers  of  making  laws  for  themfelves,  and 
that  ftatutes  pafted  in  this  country  would  not  be  in  force  in  thofe 
plantations,  unlefs  they  were  particularly  mentioned,  or  com- 
prifed  under  general  words  neceflarily  including  them.  When 
indeed  the  legiflature  has  defigned  to  include  the  plantations,  it 
has  exprefsly  mentioned  them,  as  Injfat.  25  Geo*  2.  c*  6./.  10. 
But  though  the  bankrupt  ftatutes  are  numerous,  no  mention  is 
made  of  the  plantations  in  any  of  them.  On  the  contrary^ 
fotne  are  fo  pointed,  as  to  ftiew  that  the  legiflature  had  no  notion 
of  their  extending  out  of  the  kingdom.  This  appears  by  the 
provifions  relating  to  foreign  attachments,  all  of  wliich  are  con« 
fined  to  attachments  in  England.  Thus  thc^at,  i  Joe,  i.  r.  15. 
/  13.  provides,  that  debts  due  to  bankrupts  (hall  not,  after 
the  fame  are  affigned  by  the  commiflioners,  be  attached  as  the 
debts  of  the  bankrupt  by  any  other  perfon,  according  to  the 
cuftom  of  the  city  of  London  or  oiherwife :  which   words  or 

(tf )  7  C:  17.*.    4  Burr,  2500.    Owp.  1^9.  {h)  4  ^wr.  1500. 
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179X.     othenvi/if  mud  mean  (as  was  admitted  by  the  counfel   for  the 
•  -  "■  affignees  in  {a)  Hunter  v.  Potts^)  atcording  to  any  other  cuftem  of 

V.         attachment.     Thejat.  21  Jfac.  !•  ^.19.  is  ftill  more  explicit; 
for  the  proviAon  \nfe£i,  9.  refpeAing  attachments  is  confined  to 
**  London^  or  any  other  place,  by  virtue  of  the  cuftom  there  urcd." 
There  are  many  cities  in  England^  in   which,  as  we!l  as  in 
London  there  are  cuftoms  of  foreign  attachment ;    thefe   the 
legiflature  had  rn  view,  but  not  the  laws  of  foreign  coui»tries« 
Therefore,  neither  the  intention  nor  the  words  of  thofe  provi- 
fions  extend  to  the  attachment  in  this  cafe,  fottnd  by  the  fpecial 
verdifl  to  have  **  duly  iflued  according  to  the  form  of  a  cer- 
tain  law  of  the  ifland  in  that  cafe  made  and  provided.'*     The 
Jlat.  T  Is^  itV.  2r  ^'  ^2*  /  9*  ^^  exprefsly  declared  what  laws 
in  the  plantations  are  void,  and  by  fo  doing  has  impliedly  con- 
firmed the  law  on  which  the  attachment  in  theprefent  cafe  ifliied, 
which  does  not  fall  within  the  defcription  of  any  of  thofe  which, 
are  by  that  flatute  declared  to  be  void.     As  therefore  it  is  a  valid 
law,  and  not  within  the  provifion  of  any  of  the  bankrypt  laws 
againft  foreign  attachments,  the  defendant  had  a  right  to  proceed 
i»pon  it.    This  is  likewife  proved  hyjiai,  13  Bliz.  c.  7.  becaufe, 
as  is  obferved  by  the  court,  Cro.  Car.  150.  that  ftatute  hat  made 
no  provifion  agaixift  foreign  attachments.     But  that  ftatute,  and 
thofe  of  James  i.  are  the  only  laws  on  which  the  claim  of  the 
plaintiffs  was,  or  couM  be  argued  to  be  maintainable. 

3,  As  the  ftatutes  of  bankrupts  were  never  eftabliflied  in  any 
of  the  king's  foreign  dominions  by  any  legiflative  ad,  and  as 
they  could  not,  by  the  fettled  rules  of  conftruAion,  be  ex* 
tended  to  foreign  countries^  it  was  long  doubted  whether  any 
or  what  notice  could  be  taken  of  them  in  fucb  countries.  *But 
it  was  at  length  fettled,  that  the  aifignment  of  the  commiffioners 
operated  as  a  voluntary  affignment,  binding  as  between  tbe 
aflignees  and  the  bankrupt,  but  not  afi^efiing  the  rights  of  other 
cr^itors,  and  therefore  not  preventing  their  proceeding  to  attach 
debts  due  in  thofe  countries  to  the  bankrupt.  This  Lord  Man^ 
fold  held  at  the  Coeipif  (h),  at  the  fittings  at  Guildhall  (^),  and  in 
the  Court  of  King's  Bench,  with  the  concurrence  of  tbe  other 
judges  of  that  court  (^/}.  This  was  alfo  the  opinion  of  Lord 
Chancellor  Hardwicke^  and  of  Lords  Commifiiooers  Smpht  ao4 

(0)  4  7erm  Ref^,  B.  R,  1S4. 

(i;  C/^e  V.  Mills,  C»ekgU  Bankrmft  Ltwi,  €70.  lafteA. 
(f)  IVmring  V.  Knight ,  ibid,   371. 
{d)  Li  Ckma&tr  v.  Lynth,  D^ngt,  169.  itfi  tdk. 
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Bathurft  {a) :  but  the  precife  time  when  this  was  firft  fettled,  does  1791. 
not  diftindly  appear.  It  is  however  to  be  found  in  a  cafe(^^  arifing 
on  the  lunacy  of  Mr.  Mdrrifin^  cited  incorre£iIy  by  the  counfel 
for  the  plaintiffs,  in  Hunter  v.  Potts^  as  the  cafe  of  Mr.  Morris  (r), 
and  not  there  ftated  as  to  the  principal  point,  which  is  mofi 
material  in  the  prefent  cafe.  Mr.  Morrifin  being  a  bond  ere* 
ditor  of  the  refpondcnt,  was  under  a  commiflion  of  lunacy  here^ 
and  the  refpondent  removing  into  Scotland^  his  committees  in* 
ftituted  a  fuit  there;  but  the  court  in  Scotland  \it[i^  that  the 
committees  could  not  maintain  their  fuit  in  that  country.  The 
reafon  againfl  that  decjfion,  given  in  the  appellant's  printed 
cafe  [d)  was,  that  **  mobilia  fequuntur  pgrfonantj  and  as  Mr* 
**  Morrifin  was  in  England^  the  admini Oration  of  his  perfonal 
^^  eftate,  granted  by  the  ufual  authority  where  he  redded,  muft 
•*  be  taken  every  where  to  be  of  equal  force  with  a  Voluntary 
**  ajjignmint  by  himfelf^  and  that  afiignments  made  under  com* 
*^  minions  of  bankrupt  in  England^  bad  been  holden  in  Scotland 
•*  of  fufficient  authority  to  comrrcnce  a  fuit,  and  receive  money 
<<  there  due  to  the  bankrupt."  The  utmoft  infifted  upon  as  the 
right  of  aflignees  of  bankrupts,  was,  agreeable  to  Lord  Man$field*% 
opinion,  a  right  to  fui  for  and  recover  in  Scotland  debts  there 
due.  But  as  that  was  the  whole,  the  cafe  by  no  means  proves 
that  the  debt  could  not  have  been  attached,  if  a  creditor  of  the 
lunatic,  or  of  a  bankrupt,  (to  a  proceeding  by  whom  the  cafe  was 
compared,)  had  proceeded  by  foreign  attachment.  In  the  {e)  fec<^ 
tion  of  Lord  Kaims*  Principles  ofEquitjy  referred  to  in  the  argu- 
ment for  the  plaintiffs  in  Hunter  v.  P0//1,  it  is  laid  down  as 
fettled,  *'  that  an  ^flignment  in  the  Englijh  form  of  a  debt  in 
<<  Scotland^  does  not  transfer  the  jus  crediti^  and  though  firft  in 
<*  time,  will  not  avail  againft  a  more  formal  affignment  bonafid^** 
and  afterwards  the  fame  author  fays  ;  "  We  may  (afely  conclude, 
<«  the  ftatutory  transference  of  property  from  the  bankrupt  to 
<<  the  commiffioners  cannot  carry  effe£fs  in  Scotland-,**  but  adds, 
<<  the  Englijb  bankrupt  ftatutes,  however,  muft  not  be  totally  di& 
«'  regarded  (/)  by  us."  He  afterwards  allows  the  fame  operation 
to  the  affignment  of  the  commiffioners,  as  is  mentioned  by  Lord 
Mansfield,  **  that  in  the  forms  of  the  law  of  Scotland,  there  appears 
«^  nothing  to  bar  the  affignees  from  bringing  a  dirt^  a£lion 

(s)  Infra,  MawdeJUy  ▼.  Purke.  {h)  Dm,  Proe*  Feb,  1749. 

(0  ^rtrmRi^,  B.  R.  185.  (/)  Page  i. 

[e)  B*  3«  <•  S«  JtQ.  4.  p*  360.  Uidit.      (/)  ScB.  S.  f.  368. 

X  X  3  •«  againft 


678 


I79I- 

Sill 

V. 

Woti-t 

VICK. 


CASES  IN  TRINITY  ' 

^^  agalnft  debtors  of  the  bankrupt ;  as 
'*  might  have  done  before  his  bankruptcy, 
ciple  Lord  HardwUki  decided  in  Wilfqmi 
by  Lord  Manifield  (j),  was  thus,  •*  ^ 
<^  had  effeds  in  Scotlan4%  and  fonn^  of  I 
<^  ceeded  againft  the  eiFeds  there,  (the 
**  Scotland  analogous  to  the  foreign  attach 
**  which  an  application  v^^a  made  to  the 
*^  their  proceedings  (the  parties  who  fe 
•*  foot  living  in  England)*  But  Lord  /j 
*^  not  be  done,  for  our  bankrupt  laws  \ 
^<  and  therefore  the  parties  had  a  right  to 
•*  that  if  the  effc<9s  there  were  not  fufficie 
^^  debt,  and  he  applied  for  a  dividend 
*\  here,  in  that  cafe  he  would  poftpoue  I 
^<  ditors  were  paid  in  the  fame  proporti( 
This  is  the  fame  rule  that  is  always  ofa 
legal  and  equitable  aflets  :  the  court  cam 
right  of  creditors  by  fpecialty  to  be  paid, 
CQntra£l  creditors,  out  of  legal  aflets  ;  bu 
table  aflcts,  every  fpecialty  creditor  wb 
debt  o\it  of  legal  aflets,  is  poftponed,  till 
creditors  are  paid  out  of  the  equitable  a 
fpecialty  creditor  has  received  out  of  the  le, 
cafe  Lord  Hardpjicke  did  the  like,  with  re 
creditors  who  lived  in  England^  and  attache 
in  Scotland.  That  cafe  therefore  is  a  det^ 
the  right  infixed  on  by  the  defendant  in  1 
if  the  creditors  in  that  cafe  had  not  a  righ 
by  the  means  they  ufed  for  that  purpofe, 
thofe  ufed  by  the  prefent  defendants,) 
country,  Lord  HardwUki  might,  and  ou 
their  gaining  any  advantage  by  the  forei 
opinion  of  Lord  Hardwicke  and  Lord  Mi 
principle  long  ago  eftabliibed,  that  the  a 
are  in  the  fame,  and  no  better  fituation  tha 
and  therefore  take  fubjedi  to  every  equity 
j<^ii.  This  appears  {b)  from  the  cafe  of  SH 
564.  where  the  mortgagee  of  a  copyhol 

(tf)  Cboke*t  Bankrupt  LavfSf  373.  lafi  editi 
{b)  1  Aik.  1%%.    Bnwne  ?.  Jfne$  and  Oti 
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irortgagc  furrender  prefcntcd  at  the  next  court,  by  which,  by  the  1791. 
cuflom  of  the  manor,  it  became  void  at  law  ;  but  the  Lord  Keeper 
decreed  the  adignecs  under  a  commi/fion  of  bankrupt  againft  the 
mortgagor,  to  pay  principal,  intereft,  and  coftf,  or  be  foreclofed.  Woti- 
That  cafe  (hews  that  the  affignment  of  commiflioners  of  bank- 
rupt, even  in  Englandy  has  only  the  operation  of  a  voluntary  affign- 
ment;  for  in  that  cafe,  if  a  pnrchafer  for  valuable  confideration, 
without  notice,  had  acquired  the  eflate,  he  would  have  excluded 
the  mortgagee.  The  right  of  the  creditor  to  take  advantage  of 
the  law  of  foreign  attachment  againft  the  affignees,  is  a  confe- 
quencc  of  the  afligntnent  to  them  not  operating  as  a  transfer  for 
a  valuable  confideration,  but  as  a  voluntary  aOignment,  A  vo- 
luntary affignment  of  a  debt  in  England  would  not  prevent  its 
being  attached  by  the  cuftom  of  London^  and  therefore,  as  the 
aflignment  of  commi/Iioners  of  bankrupt  operates  in  foreigfi 
countries  as  a  voluntary  affignment,  it  cannot  prevent  debts  in 
thofe  countries  being  attached  by  the  creditors  of  the  bankrupt; 
particularly,  as  the  aflignment  of  the  commiflioncrs  even  here 
operates  as  a  voluntary  aflignment,  except  injcafes  whei^e  an  ex* 
prefs  provilion  is  made  to  give  it  a  more  forcible  operation,  fuch 
as  there  is  with  refpeft  to  foreign  attachment,  here,  by  cuftom 
and  as  there  is  alfo  \jyjiat.  i  ^ac.  i.  f-  15.  /  5.  with  rcfpeft  to 
the  difpofition  by  the  commiflioners  of  the  bankrupt's  real  and 
pfrfonal  eflates,  notwitbftanding  any  prior  voluntary  fettlement; 
which  provifions  would  have  been  unncccfTary,  if  the  afEgt>ment 
were,  of  itfelf,  more  forcible  than  a  voluntary  aliignment.  ..  That 
part  of  the  argument  for  the  affignees  in  {a)  Hunter  v.  Potts^ 
which  tends  to  prove  that  they  take  a«  reprefentatives,  is  a 
confirmation  of  their  taking  as  volunteers,  except  in  cafes  where 
they  are  enabled  by  ftatute  to  take  in  a  flronger  manner. 
When  indeed  the  ftatutes  of  Elizabeth  and  Jamn  were  pafTed, 
on  which  alone  the  prefent  cafe  depends,  (as  was  admitted  by 
the  counfel  for  the  affignees  in  {b)  Hunter  v.  Potts^)  the  law 
was  taken  to  be,  that  debts  due  to  the  reprefentatives  of  debtors 
were  liable  to  be  attached  for  the  debts  of  the  original  debtors. 
In  the  cafe  of  inteftacy,  the  only  doubt  as  to  adminiflrators 
taking  fubje<^  to  foreign  attachment,  was  owing  to  there  being 
no  fuch  office  as  that  of  adininlftrator  at  common  law ;  for 
which  reafon  it  was  doubted  (c),  whether  a  cuflom  could  be 
applicable  to  them.     But  notwithflandiog  that  doubt,  it  was 

{a)  j^TrmRep.  B,  R.  184.  {k)  UiJ.  1S3,  184. 

(<)  I  RgiL  £^.  105,  106.  Spink  ▼.  Tenani,     5  Co,  82.  b.  SmlHng'M  tsfi.     ' 
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1791.     holden  that  debts  due  to  adminiftrators  were  liable  to  be  at- 
■^  tacbed  by  the  creditors  of- the  inteftate,  in  ihofc  places  where 

v.        there  was  a  cuftom  of  foreign  attachment  {a). 

In  the  cafe  of  CUve  v.  Millsy  Lord  Mansfield  held,  <^  that 
'*  the  ftatutes  of  bankrupts  do  not  extend  to  the  colonies,   or 
^'  any  of  the  king's  dominions  out  of  England^  but  the  afEgn- 
**  ments  under  fuch  commiffions  are  confidered  as  voluntary,f 
^<  and  as  fuch  take  place  between*  the  affignees  and  the  bank- 
**  rupt,  but  do  not  afred  the  rights  of  any  other  creditors/'     In 
Waring  v.  Knight^  "  Sims  the  bankrupt  went  to  Gibraltar^  and 
^*  the  defendant  fent  a  power  of  attorney  there  to  commence  a 
'*  fuit  againd  the  bankrupt,  which  was  done,  and  a  decree  ob^ 
'<  tainedy  and  his  goods  taken  in  execution  and  fold,  and  the  debt 
<<  paid  to  the  defendant ;  to  recover  which,  the  a£lion  was 
«  brought."     Lord  Mansfield  held,  **  that  this  money  being 
^'  recovered  by  fentence  in  a  foreign  court,  could  never  be  re- 
^*  covered  back  by  the  affignees,  our  bankrupt  lau/s  not  ixtiuding 
^'  to  any  of  our  foreign  JtttUmints.     He  alfo  faid,  it  had  been 
^<  for  a  long  while  doubted,  whether  the  aifignees  could  recover 
^'  a  debt  due  in  a  foreign  country  to  the  bankrupt ;  but  of  late 
^  it  had  been  determined  chey  might ;  (in  a  cafe  at  the  Cockpit ;) 
^  fo  a  debt  may  be  recoveied  here  due  to  a  bankrupt  in  a  foreign 
^<  country,  where  the  law  obtains  analogous  to  our  bankrupt  Uws^ 
'^  which  other  countries  will  take  notice  of,  and  confider  it  in 
^*  the  fame  light  as  if  the  bankrupt  had  made  an  a£tu^l  affign^ 
^*  ment\*  by  an  actual  ajfignmenty  his  Lordfhip  mud  have  meant 
a  voluntary  aflignmeni,  ag.eeabie  to  his  opinion  exprcfled  in  other 
cafes.     The  cafe  of  Le  Chevalier  v.  Lynch  was  a  determioatioa 
againft  the  affignees,  and  in  point  with  the  prefcnt,  and  that,  after 
the  fame  right  had  been  infifled  on  for  the  plaintiff  as  is   now 
contended  for,  except  that  the  adion  was  againft  the  garniibee. 
But  that  ctrcumftance  was  not  (nor  could  be  as  fhali  hereafcer  be 
(hewn)  the  ground  of  the  determination,  notwithftanding  what 
was  faid  in  the  argument  for  the  plaintiffs  in  Hunter  v.  Potts  (i). 

The  cafe  of  Mawdejley  v.  Parke  and  Beckwith  (^},  was  tbis^ 
^^  The  defendants  were  a(Ii;>nees  under  a  commiffioa  of  bankrupt 
^  againfl  Campbell  and  Hayes^  and  after  the  aflignmenC  to  them 
^^  from  the  commii&oners,  feveral  of  the  bankrupt's  creditors 

(«)  Ibid,  and  s  ;?»/.  Jhr.  554.  [K)  fi.  i« 
(^)  4  Term  Kef^  B.  R.  187. 

(c)  Lincsln^s  Inn  lUU^  DtC»  iyhij7$i  ^'ftrt  tie  Ltrdi  Ctrnmiffiomn  SmytAe  «W 
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^<  in  Rbodi  IJIand  attached  a  debt  due  from  the  plaintiff  to  the     Ijgu 

*^  bankrupt,  in  purfuance  of  an  zQ:  of  afTembly  there,  autljo* 

<<  rifing  fuch  procefs*     The  plaintiff  coming  to  England^  the 

<^  affignees  brought  an  adion  at  law  againft  him,  and  the  bill  was      ^*^ 

^^  filed  for  an  injun£%ion,  the  plaintiff  offering  to  pay  what,  if 

<<  any  thing,  (hould  appear  to  be  due  to  the  affignees,  after  de- 

*<  during  what  ibould  be  recovered  againft  him  by  the  plaintiffs 

*'  in  the  foreign  attachment.     The  affignees  by  their  anfwer  in- 

^^  fifted,  that  the  property  of  the  bankrupts  was  veiled  in  them 

<<  before  the  writs  were  ferved  on  the  plaintiff,  and  therefore  that 

*^  he  had  no  money  or  effeds  belonging  to  the  bankrupts  in  his 

<'  hands,  and  confequently  that  the  plaintiffs  in  thofe  writs  were 

^'  not  intitled  to  recover  any  thing.     An  injunfiion  had  been 

<<  granted,  and  on  (hewing  caufe  why  it  ihould  not  be  diffolved, 

<^  the  Lords  Commi doners  Smyihe  and  Batburft  continued  the 

<*  injunction  to  the  hearing,  and  refufed  to  order  the  plaintiff  to 

<<  bring  the  money  into  court,  but  direAed  that  he  fliould  give 

<^  fecurity  to  be  approved  of  by  the  matter,  to  pay  the  defendants 

<'  what  (if  any  thing)  ihould  be  decreed  to  be  due:  and  they  were 

<'  of  opinion,  that  the  agffinment  did  not  diveft  the  property  out 

^^  of  the  bankrupts,  as  the  debt  was  due  in  the  plantations,  but 

^<  only  gave  the  affignees  a  right  to  fui  for  it ;  that  the  creditors 

*<  there  had  alfo  a  right  to  fue  for  it,  who  having  commenced  a 

«*  fuit  firft,  and  recovered  judgment  there,  (on  which  there  were 

*^  appeals  here  depending,  as  was  faid  at  the  bar,  and  was  the 

<^  fad,  though  it  did  not,  nor  could  appear  on  the  pleadings,  being 

<'  fubfequent  to,  them,)  had  gained  a  priority  over  the  defendants  i 

^  though  it  was  admitted,  that  there  had  been  two  cafes  (a),  one 

f<  determined  by  Mr.  Juftice  Batburft  fitting  for  Lord  Nortbington^ 

<<  the  {b)  other  by  Lord  Camdin,  where  commiffions  of  bankrupts 

<<  were  iffued  in  Holland^  and  fome  of  the  bankrupts'  effeAs  at« 

<<  tached  in  London^  and  the  atuchments  were  ordered  to  be 

<<  difcharged,  and  the  money  or  tStGt%  paid  t6  the  affignees;  and 

^  though  it  was  argued  by  the  counfel  for  the  defendants,  that 

**  the  rule  in  that  refped  ought  i6  be  reciprocal,  yet  it  was  an* 

<<  fwered,  that  the  bankrupt  laws  won  not  naivedin^thi plantations^ 

**  and  therefore  this  cafe  was  not  like  thofe  two  which  were  men- 

^<  tioned,  there  being  bankrupt  laws  in  Holland.** 

The  diftindton  in^  tb^  cafe  was  well  founded.    For  as  Scotm 
land^  witb  refpeA  to  its  laws,  centtnuesi  notwithftanding  the 

(tf)  Soimmsi. Rofg,  snt09  t%lf  %• 
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1 791*      union,  in  the  fame  fituation  as  a  foreign  country  ;  fo  do  the 
plantations,  when  not  included  in  ads  of  parliament. 

But  all  queftions  arifing  on  the  laws  of  amy  particular  country, 
WoM-  in  rcfpeft  to  their  operation  in  foreign  countries,  cfpccially  fuch 
^"^*  as  relate  to  war  or  commerce,  are  to  be  determined  by  ihciawof 
nations,  one  maxim  of  which  is  equality  (z?).'  The  bankrupt 
laws  therefore  of  all  foreign  countries  ought  to  be  allowed  tbetr 
operation  here,  on  a  prefumption,  that  our  bankrupt  laws  would 
be  allowed  to  have  effed  in  thofe  countries.  But  in  the  planta- 
tions there  are  no  bankrupt  laws  which  could  operate  here,  our 
bankrupt  laws  therefore  ought  not  to  be  extended  to  them.  It 
was  on  this  ground  that  they  were  at  firft  difregarded  in  the 
plantations ;  but,  as  appears  from  Mr.  Morri/ofi*s  cafe,  com- 
miffions  of  lunacy  and  bankruptcy  were  afterwards  confidcred  as 
invefting  the  commilfioners  or  their  affignees  with  a  power  of 
feizing  and  recovering  the  efFe£)s  of  the  lunatic  or  bankrupr, 
though  not  as  giving  them  any  right  before  feizure  or  recovery. 
This  having  become  the  ufage  in  the  plantations,  (which  is  one 
mode  by  which  fiatutes  may  be  in  force  there,  as  appears  by 
25  Ge9.  2.  c.  6.  /•  10.)  fo  far  they  are  in  force  there,  and  fo 
far  they  have  been  allowed  to  be  by  Lord  Hardwicki  and  Lord 
Mamjiildy  and  no  farther. 

Thus  much  being  advanced  in  fupportof  the  firft  proportion 
dated  in  the  outfet  of  the  argument,  anfwers  (hall  next  be  at- 
tempted to  the  reafoning  ufcd,  and  authorities  cited  on  the  other 
fide  of  the  queftion,  particularly  in  the  cs^fe  of  Hunttr  v.  Potts. 

It  was  faid  in  arguing  that  cafe  (^},  that  the  cafe  of  Le  Cht' 
valier  v.  Lynch  was  not  applicable,  becaufe  the  adioa  was 
atgainft  the  garnifliee,  and  that  nothing  could  be  more  clear, 
than  that  a  perfon  who  had  been  compelled  by  a  competent  ju* 
rifdidion  to  pay  the  debt  once,  (hould  not  be  compelled  to  pay 
it  over  again ;  and  it  was  farther  faid,  *^  that  Clivt  v.  Milh^  and 
*'  Alltn  V.  Dundas^  went  upon  the  fame  principle."  But  to 
this  it  may  be  anfyvered,  ift,  that  not  one  ol^  the  cafes  above 
cited  for  the  defendant  were  determined  on  that  principle ;  that 
in  Waring  v.  Knight  the  a£lion  was  againft  the  plaintiff  who 
recovered  the  money  from  the  bankrupt,  and  in  Mawdijky  v. 
Parki  the  garnifliee  was  the  fole  plaintiff,  and  the  plaintiffs  in 
the  foreign  attachment  were  not  befye  the  court;  yet  both 
^ofe  cafes  were  determined  in  the  fame  manner  as  whca  the 

(0)  On  t\iitcap,  30.  of  Magng  ChtrtgiiiwuM. 
\h)  4  Itm  R^\  3,  it.  iS7« 
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tftion?  were  againft  the  garni fhees  :  idly.  The  garnilhec  is  the      179 1, 
proper  perfon  againft  whom  the  a(^ion  (hould  be  brought ;  for  9 

bp  muft  be  the  corrcfpondent  of  the  bankrupt^  and  ought  to  ^"'''  • 
give  him  and  his  aiHgnees  due  notice.  If  he  does  give  them  WoKSr 
nptice,  they  ought  to  defend  the  fuit,  or  clfc  be  bound  by  it*  ^^^^ 
On  the  other  hand,  if  he  does  not  give  due  notice,  he  ought  to 
pay  the  money  over  again  (tf),  for  the  fault  was  in  him  in  not 
giving  it.  He  ought  to  fuffer  by  his  own  laches,  rather  than  the 
plaintiff  ip  the  foreign  attachment,  who  has  been  thereby  pre- 
vented from  coming  in  under  the  commifljon.  The  other  cafe 
of  /flUn  V.  Dundas  was  on  quite  a  different  fubje(9.  The  point 
there  decided  was,  that  payment  to  one  who  had  a  probate  ash 
executor  of  a  forged  v/\\\y  notwithftanding  the  probate  was 
afterwards  revoked,  was  a  good  difcharge  againft  a  fubfequenc 
rightful  adminiftrator.  The  reafon  of  which  is,  that  the  party 
was  not  in  fault,  ^vA  the  law  will  protect  parlies  who  are  not  in 
fault.  But  it  will  not  pro;e£t  thoic  who  are  in  fault,  as  every 
garnifhee  muft  be,  who  does  not  give  due  notice  to  the  prin- 
cipal, when  time  is  allowed  for  that  purpofe.  Here  more  than 
thirteen  calendar  months  appear,  by  the  fpecial  verdi£),  to  have 
been  allowed  for  that  purpofe. 

As  to  the  fuppofed  change  of  opinion  of  Lord  HarJwuii 
and  Lord  Mansfield^  it  was  faid  (&},  that  Lord  Hardwicke  in 
the  cafe  of  Mackiniojh  v.  Ogilvie  granted  a  writ  of  ne  ixeat  regn9 
againft  one  who  had  obtained  arreftmenis  of  a  bankrupt's  pio- 
perty  in  Scotland^  and  this  was  placed  among  the  decifiom  faid  to 
b^  ixprefsly  in  poinU  But  in  fa£b  it  was  no  decifion  at  all  con- 
cerning a  foreign  attachment,  but  a  Scotch  arreftmenr,  which 
was  indeed  compared  with  a  foreign  attachment.  What  the 
circumftances  of  that  cafe  were,  does  not  fully  appear,  but  ac- 
cording to  the  note  of  it,  the  perfon  who  made  the  arreftments 
had  got  the  money  intp  his  hands,  which,  it  is  prefumed,  is  by 
the  Scotch  law  inconfiftent  with  every  fpecies  of  afreftmenr. 
There  muft  therefohe  have  been  fomething  unjuft  done  by  the 
defendant,  which  might  be  the  reafon  for  granting  the  m  extai 
r^no.  However,  as  far  as  it  concerns  the  prefent  cafe,  it  was 
but  an  obiter  and  extra-judicial  opinion.  Lord  Mansfield^  when 
at  the  bar,  is  made  to  fay  (c),  *^  there  had  been  many  inftaaces 

(«)  If  moaey  be  tttached  and  paid  thereon,  tnd  afcerwarda  the  original  creditor  foes 
for  the  limcie,  and  the  atvachmtot  happens  to  be  ill  pleaded,  or  otherwUe  avoided,  the 
party  mud  pay  the  money  over  again,  tad  halh  ao  icmedy  either  in  law  or  equity* 
%  Sbow.  374.  anon 
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1791.  ^*  where,  after  fuch  arreftments  and  foreign  attachments  by 
^*  creditors,  the  money  had  been  recovered  back  again  by  the 
<*  affignees  under  the  commiffiony  in  anions  for  money  had  and 

Wo»i-  «  received."  But  as  not  one  of  thofe  many  inftances  appear, 
and  as  in  three  feveral  inftances  his  Lordfhip  determined  the 
contrary,  it  is  more  than  probable  that  the  note  was  miftaken. 
The  cafe  of  {a)  Ballantim  v.  Gelding  cited  in  the  argument  of 
Hunter  v.  PqUs^  tb  prove  Lord  Man$fiilJC%  change  of  opinion, 
lelated  not  to  the  afBgnment,  but  to  the  certificate,  and  the  for* 
mer  is  only  in  queftion  in  this  cafe  :  a  change  of  opinion  there- 
fore with  refped  to  the  laft,  if  there  bad  been  any,  would  be  no 
proof  of  a  change  witl^refpefi  to  the  firft.  But  there  was  no 
change  of  opinion  at  all,  for  in  that  cafe  the  debt  was  con« 
traded,  and  the  certificate  obtained  in  lrtlani\  and  therefore  the 
debt  was  legally  difcharged,  and  could  not  be  revived  by  the 
bankrupt's  coming  afterwards  into  England.  What  was  faid  by 
Lord  Mtmtfiild  that  **  a  difcharge  by  the  law  of  one  country 
^  witt  be  a  difcharge  in  another,**  is  to  be  underftood  with  refer* 
ence  to  the  cafe  then  before  him :  but,  whatever  it  was  he  faid, 
the>.cafe  was  not  determined  upon  it,  but  put  oflF  to  another  day, 
when  the  point  was  given  up  on  the  authority  of  {jk)  Burf§ws  . 
V.  Jimin$*  Now  the  point  determined  in  Burrows  v.  Jimim 
was,  that  the  fentence  of  a  foreign  court  of  a  competent  jurifdic- 
lion  is  decifive ;  fo  that  the  principle,  if  applicable  at  all  to  the 
prefent  cafe,  is  rather  againft  than  for  the  plaintifis,  as  there  was 
a  fentence  in  St.  CbrtJlopbir*%  in  favour  of  the  defendant. 

Another  argument  for  the  affignees  was  *<  that  with  refpe£t  to 
«<  perfonal  property,  the  LixDomkilih  and  not  the  Lix  reijkm 
*'  is  permitted  to  prevail ;"  to  prove  which,  many  cafes  were 
mentioned,  and  others  referred  to,  as  coUeded  in  Brtta  ▼• 
Bruii  {c).  But  in  that  cafe,  the  principle  contended  for  was 
controverted,  and  the  appellant  who  refted  bis  cafe  upon  it, 
failed.  If  he  failed  on  the  fad,  there  could  be  no  determination 
on  the  principle,  if  on  the  law,  the  determination  was  contrary 
to  the  principle.  The  cafe  therefore  either  proves  nothing  on 
either  fide,  or  elfe  it  makes  againft  the  plaintifl%  in  the  prelenC 
aftion.  And  though  many  of  the  cafes  there  dted,  prove  that 
the  fucceffion  to  an  inteftate's  perfortal  eftate  is  to  be  determined 
by  the  law  of  the  place  where  he  had  his  dtmiciU^  yet  in  none  of 
them  is  there  fo  much  as  a  diffunif  that  debts  due  to  him  may 

(«)  Cookers  Bawk.  Lawt^  U^  uUt*  ^^^ 

(t)  1  Stra.  733. 

(t)  Dm.  Froe,  Af.  I790i 

not 


wiciu 


W  THB  THtRTY.FlRST  YeAJL  OF  GEORGE  Uh  6>S 

not  bo  attaphed  by  the  law  of  the  country  where  due.    But  ad«     1791* 
Slitting  the  rule,  that  the  Lex  Domicilii  is  to  prevail,  yet  it  is  ■ 

begging  the  queftion  to  draw  any  inference  from  that  rule  to  the      S"*- 
prefent  cafe.     For  that  would  be  going  on  a  fuppofiiion,  that  by      Wott- 
the  law  of  thii  country,  the  property  of  debts  due  to  bankrupts 
in  St.  Cbri/lopbir*s  vefts  in  the  affignees  under  a  commiffion  of 
bankrupt  here,  which  is  the  very  point  in  queftion.    If  it  does 
not  veft,  then  the  law  of  the  country,  which  is  the  domicile  of 
the  bankrupt,  and  the  law  of  the  country  where  the  debjt  is  due, 
«re  the  fame,  and  by  the  law  of  both  countries  the  plaintiff's  have 
no  property   in  the  money  for  which  they  have  brought  this 
aAion,  but  bad  only  a  right  to  fue  for  it  in  St.CbriJl9phet*%i 
which  as  they  have  not  done,  but  scquiefced  till  it  was  recovered 
by  the  defendant,  he  is  intitled  to  it.     Two  authorities,  Cru 
Eliz.  683.  and  SUnn.  370.  were  cited,  that  an  alien  enemy  may 
maintain  an  adion  here  as  adminiftrator.     But  that  affords  no 
argument  againft  the  defendant  ^  rather  the  contrary }  for  aa 
adminiftrator  fues  en  autre droit^zni  if  the  inteftate  were  an  aliea 
enemy,  the  adminftrator  could  not  maintain  any  adion  ;  whick 
is  implied,  Skinn.  370.     The  cafes  of  Pipon  v.  Pip§n  and  Brua 
v.  Bructj  relate  only  to  quefiions  of  the  fucceffion  to  the  efiefit 
of  inteftates  ;    and   as  that  of  {a)  Kilpatrick  v.  Kilpatrick  it 
among  them,  and  not  particularly  ftated,  it  is  to  be  prefumed  to 
be  of  the  fame  kind.     In  Precedents  in  Chanc.  207.  and  i  Br9. 
Pari  Caf.  38.  the  queftion  was  on  the  conftrudion  of  marriage 
articles  made  in  France^  which  was  decided  in  this  country,  to 
which  the  parties  had  fled.     The  decifion  feems  to  have  been, 
that  the  conftruSion  muft  be  made  according  to  the  law  of 
Franci.     But  whether  it  was  or  not,  that  is  now  fettled  to  be 
the  rule  of  conftrudion  in  like  cafes,  and  if  applicable  at  all  to 
the  prefent  cafe,  is  againft  the  plaintifi^s,  as  the  debt  was  con- 
trafled  at  St.  Chrijopher'%.     With  refpca  to  (*)  Richards  r. 
Hudfon^and  {c)  Beckford  v.  Turner^  the  iirft  relates  only  to  rights 
not  clearly  ftated,  nor  as  far  as  appears,  applicable  to  this  cafe} 
the  other  is  againft  afTignees,  and  mentioned  only  to  be  anfwered. 
Three  cafes  (in  the  notes,  ante^  1-31,  132,  X33O  wereholdeo  to 
have  removed  all  doubts.     But  the  two  firft,  as  far  as  appears^ 
pafled  without  argument,  and  in  Mawdejley  v.  Parke  were  dif* 
tioguiflied  from  that  cafe,  (as  has  been  already  obferved,)  inafi* 
much  as  there  are  no  bankrupt  laws  in  the  plantations,  whereas 

(^}  4  Tcn>l{f^  J9.  R.  1S5.  (A)  Uid, !»;.  (0  Oid.  18S. 

a  .In 


Sill 


%JCJC, 


686  CASES  IN  TRINITY  TERM 

1791*  >>)  Hotfdnd  there  are ;  for  which  reafon  they  are  alfo  equally  diT* 
tinguifhable  from  the  prefent  cafe.  With  refpe£l  to  the  firft  of 
them,  Solomons  v.  Rofs^  as  Lord  Commiffioner   Bathwrft  coold 

Wo»f-  not  but  know  of  his  then  late  determination,  he  muft  have  been 
the  beft  judge  of  it,  and  if  it  was  not  applicable  to  the  cafe  tbea 
before  him,  (/.  /.  MawdtJUy  v.  Parke^)  it  certainly  cannot  be  to  the 
prefent,  as  both  cafes  arofe  in  the  plantations,  that  of  MawiiJUj 
^«  Parke  at  Rhodi  IJland^  in  which  there  was  a  law  for  foreign 
attachments  ftated  and  admitted  in  the  pleadings ;  but  no  fuch 
law  was  dated  in  Hunter  v.PotiSt  and  therefore  the  court  could 
not  fuppofe  that  there  was  any.  That  is  like  wife  a  material  diP 
linftion  between  the  prefent  cafe  znd  Hunter  v.  Potis^  efpecially 
as  it  fecms  admitted  by  the  (4)«court,  that  if  there  had  been  fuch 
a  law  in  that  country  the  determination  would  have  been  different. 
As  to  the  cafe  before  Lord  Camden  of  Jollet  v.  Deponthieu^  he  took 
no  note  of  it  (b)y  and  as  he  did  not,  and  no  argument  appears  in 
the  printed  note,  it  is  reafonable  to  fuppofe  there  was  none,  and 
confequently  that  the  point  pafled  unnoticed  in  that  cafe,  as  well 
as  the  other.  With  regard  alfo  to  the  cafe  of  Neale  v.  Cottingbam^ 
before  the  Chancellor  of  Ireland^  no  arguments  are  there  f!ated  ; 
and  befides,  as  the  bankrupt  laws  were  then  introduced  in  Ireland^ 
that  cafe  is  likewife  within  the  diOinAion  taken  in  Mawdejley 
V.  Parke.  Notes  of  cafes  without  the  grounds  on  which  they 
were  determined,  ought  to  have  but  little  weight,  in  oppofition 
to  cafes  decided  on  argument,  and  fupported  by  general  rules  and 
principles,  which  are  more  to  be  relied  on  than  particular  opi- 
nions ;  efpecially  when  thofe  opinions,  are  not  {c)  reconcilable, 
as  they  were  admitted  not  to  have  been,  by  the  counfel  for  the 
plaintiffs  in  Hunter  v.  Potts^  previous  to  that  cafe.  But  there 
was  no  inconfidency  in  the  decifions  on  this  point.  For  though 
it  was  faid  in  that  cafe,  that  {d)  **  there  were  feveral  decifions 
**  exprefsly  in  point,"  yet  it  is  fubmitted,  that  there  is  not  one  to 
he  founds  till  that  cafe  was  decided,  in  which' the  point  determined 
was,  '^  that  a  creditor  of  a  bankrupt  cannot^  af.er  an  ajfignmeni  hy 
•*  the  comm  Jjionersy  recover  hy  foreign  attachment  in  the  plantations 
••  his  debt^  from  a  debtor  of  the  bankrupt  thete^*  which  is  the 
point  in  the  prefent  cafe. 

Another  argument  for  the  plaintiffs  was,  that  as  all  the  par- 
ties were  inhabitants  of  England^  they  were  bound  by  the 
bankrupt  laws,  the   evafion  ot  which  it  was  a  fraud  to  attempt* 

(«}  4  ttrm  Ktp.  S.  R.  19a.         {B)  Ibid,         [c)  Jbld.  186.         {d)  JbiJ. 
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But  this  argument  takes  that  for  granted,  which  is  to  be  proved,  179'* 
namely,  that  the  bankrupt  laws  veft  the  property  of  debts  in 
5/.  ChriJfopher*s  in  affignees  of  bankrupts  ;  which  is  the  point 
on  which  the  cafe  depends ;  for  if  the  property  of  the  debt  in  Wo»«- 
queflion  did  not  veft  in  the  plaintiffs  by  the  alignment,  the 
defendant  had  a  right  to  attach  it.  Though  he  is  bound  by  the 
laws  of  this  country,  yet  unlefs  thofe  laws  do  in  this  fefpedt 
extend  to  St.  Chrijiophrr^s^  (which  is  the  point  in  difpute,)  he 
has  not  a£led  contrary  to  them  in  taking  a  legal  courfe  to 
fecure  his  debt,  which  the  jury  have  found  to  be.  a  juft  debt. 
Every  fair  creditor  has  a  right  to  make  ufe  of  any  legal  means  to 
fecure  his  debt,  and  the  ufing  thofe  means  cannot  be  a  fraud, 
Befides,  there  were  fimilar  circumftances  in  the  cafe  of  Hearing 
v.  Knight,  If  indeed  this  argument  were  allowed,  it  would  put 
the  Englijh  in  a  worfe  fituation  than  other  nations,  which  would 
be  both  unjuft  and  impolitic*  The  fraud  is  not  in  the  defendant 
but  in  the  plaintiffs ;  which  brings  the  argument  to  the  fecond 
propofition  fubmiltcd  to  the  court,  vi%. 

II.  That  fuppofing  the  plaintiffs  ever  had  alright  to  recover 
the  money  which  they  demanded,  they  have  loft  it  by  their  own 
fraud  or  laches. 

Their  claim  is  founded  on  the  affignment  of  the  commiflion- 
crs,  which  was  on  the  5th  of  March  I'jZx,  The  prefcnt  ac- 
tion was  not  brought  till  Trinity  term  1787.  It  is  impoffible 
that  th^y  (hould  not,  from  the  bankrupt's  examination,  and  the 
infpedlion  of  his  books,  have  kno'wn  of  this  debt  due  to  him 
in  St'  Chrijlopher^s  I  and  if  they  alfo  knew  of  the  proceedings 
there,  then  their  acquiefcence  from  the  5th  oi  March  1782,  to 
the  time  when  judgment  was  obt;ained  in  St.  Chriftopher^s^  was 
a  fraud.  But  if  they  did  not  know  of  the  proceedings,  (which 
is  incredible,)  it  was  grofs  negligence  {a)  not  to  make  an  enquiry^ 
of  which  they  ought  not  to  be  permitted  to  take  advantage. 
They  acquiefced  above  five  years  before  they  brought  the  prc- 
fent  adtion,  and  nine  have  elapfed  before  it  is  determined.  And 
as  far  as  appears,  no  application  was  made  to  the  def:rndant' 
till  juft  'before  the  a£tion  was  brought.  Many  of  the  creditors 
under  the  commiflion  muft  be  dead,  or  not  to  be  found  ;  and 
thofe  who  are  living  have  probably  given  up  all  thoughts  of  any 
future  dividend,  by  which  means,  the  plaintiffs  will,  of  coarfe, 
keep  to  their  own  ufe,  all,  or  the  greateft  part,  of  wh^y  if  any 
thing,   ihall  be  recovered  of  the  defendant^  who  has  loft  the 

(4)  zm/.^s^ 
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1791*  opportunity  of  obtaining  any  fatisfafiion  for  his  dcbt^  and  kn 
been  put  to  great  expcnce;  all  which  would  have  been  pie- 
Tented,  if  the  plaintiffs  bad  defended  the  adlioo  in  Si.  Ctrif' 

Wofti-     t$pbir*%.     For  then,  either  judgment  would  have  been  given  for 
them  at  a  far  lefs  expence  than  what  has  been  incurred,  and 
the  defendant  would  have  had  an  opportunity  of  proving  his 
debt  under  the  commiilion,  and  receiving  bis  dividend  ;  or,  if  the 
judgment  had  been  given  againft  them,  they  might  have  appealed 
to  the  King  in  Council,  which  would  have  been  the  proper  way 
of  proceeding  {a)^  and  would'  have  been  fpeedily  detennioed. 
But  they  fuflered  judgment  to  go  againft  the  bankrupt  and  the 
garnifliee,  by  a  competent  jurifdifiion,   which  not   being  ap» 
pealed  from,  ought  to  be  decifive.     It  is  not  to  be  confidered  as 
res  inter  alios  aSfa^  fince  there  is  that  privity  between  the  plain- 
tiffs and  the  garniibee,  that  the  judgment  againft  the  garnifliee, 
was,  in  effe6^,  a  judgment  againft  the  affignees,  efpecially  as  it 
was  not  poffible  to  make  them  parties*     Though  tbey  are  affig- 
nees under  a  commiffion  of  bankrupt,  yet  their  ads  and  defaults 
are  binding  on  the  other  creditors  under  the  commii&on,  by  whom 
they  are  chofen,  to  whom  they  are  accountable,  and  who  have  a 
right  to  infped  their  books  and  proceedings.     This  appears 
from  the  cafe  of  Troughton  v.  Gitleyi  AmiL  630.  where  one  of 
the  afiignees  encouraged  an  uncertificated  bankrupt  to  fet  up 
again  in  his  trade,  which  he  did,  and  carried  it  on  for  four  years 
fucceffively,  and  then  died ;  upon  this  the  affignees  filed  a  bill 
againft  his  adminifirator  for  his  perfonal  eftate,  and  though  it 
is  clear,  that  all  effeds  acquired  before  a  bankrupt  obuins  his 
certificate,  belong  to  his  creditors  under  the  commiffion,  in  pre- 
ference to  any  others,  yet  Lord  Camden  decreed  in  favour  of  the 
new  creditors,  and  held  that  the  cafe  fell  within  the  principle, 
that  if  a  man  having  a  lien  ftands  by  and  permits  another  to  make 
a  new  fecurity,  he  (hall  be  poftponed,  like  the  common  cafe  of 
a  firft  mortgagee  fuiFering  a  fecond  mortgage,  without  giving 
notice  of  his  fecurity  :  his  Lordfhip  therefore  thought  that  the 
creditors  under  the  commiffion  ought  to  lofe  their  priority.    The 
fame  principle  is  applicable  to  this  cafe.     If  indeed  the  plain- 
tiffs were  to  recover,  it  would  encourage  future  affignees  to  de- 
lay the  getting  in  debts  till  it  was  io^poffible  to  diftribute  them 
among  all  the  creditors,  and  what  was  not  difiributable  would 
be  retained  by  themfelves.    On  this  laft  propofition  tbereforey 

{a)  2  lArd  R^m*  1447* 
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as  well  as  on  the  general  queftion,  it  is  rubmttted  that  the  judg-     I79I* 
mcnt  of  the  court  ought  to  be  for  the  defendant.  '  ■  ■ 

Cur.  vult  advif.       Sill 

WOBI- 

On  this  day  Lord  Loughborough^  after  ftating  the  fpecial  ver-      wick. 
di£t,  proceeded  in  the  following  manner : 

The  queftion  is,  Whether  the  aflignces  of  the  bankrupt  have 
9  right  to  recover  this  money  as  money  had  and  received  to  their 
ufe  ?  The  objedion  made  to  it  is,  that  the  money  was  recovered 
by  procefs  in  the  IJlandoi  Su  Chrtjiophtr^  in  which  the  bankrupt 
laws  of  England  have  no  direft  binding  force.  A  vaiiety  of 
cafes  have  occurred  on  this  queftion  j  and  there  is  fome  confufion 
in  the  reports  of  them,  which  made  a  very  deliberate  con fidera- 
tion  cf  it  necefTary.  Not  that  1  think  it  appears  from  the  mere 
terms  of  the  cafe  itfdf,  that  the  iecifion  of  this  particular  cafe 
could  be  attended  with  any  great  difficulty,  or  that  any  great 
queftion  could  arife  out  of  it.  The  whole  ^hich  has  been 
argued,  has  been  as  to  the  operation  of  the  bankrupt  laws  in 
countries  not  fubjedl  to  the  jurifdclion  of  the  courts  of  this 
country.  In  the  prcfent  cafe,  it  is  dif?.cu!t  for  me  to  conceive 
that  this  queftion  can  arife  out  cf  the  fads  fiated.  For  the  fim- 
ple  ftate  of  the  cafe  15  no  more  than  this.  The  defendant  rcfi- 
dent  in  England^  and  a  creditor  of  Skirrt,w  in  England^  has 
Tcceived  money  which  was  due  to  SJtlrrow  in  the  ifland  of  St, 
Cbriftopher  at  the  time  of  his  bankruptcy,  and  which  at  that 
time  was  fubjefl  to  no  lien  whatfoever.  The  money  being 
remitted  to  IVorfimck  \n  England^  and  beinp  clearly  money  which 
at  the  time  of  the  a£l  of  bankruptcy  was  the  property  of  the 
bankrupt,  and  fuhjsft  to  no  lien  whatever,  he  15,  prima  facie 
accountable  for  it  to  the  affignees.  The  defence  he  makes  is, 
that  he  recovered  this  money  by  leg^l  procefs  in  the  ifland ;  but 
he  Rates  alfo  that  the  procefs  was  founded  on  an  aSf  done  by  him 
in  England,  and  under  the  aid  of  the  law  of  England.  For  the 
foundation  of  the  recovery  was  an  ajpdavit  of  debt  made  before 
the  mayor  of  Lancajler,  Without  that  affidavit  he  could  have 
inflituted  no  proceeding  in  St.Chrifiopher%\  the  money  would 
have  remained  fubjedl  to  the  demand  of  the  afSgnees  whenever 
they  had  been  apprized  that  fuch  a  debt  was  due,  and  had  feot  out 
proper  powers.  Thefe  propofuions  cannot  be  doubted.  Then 
it  is  not  a  queftion  whether  the  bankrupt  laws  have  an  operation 
^i  St.  Chriyiopher\  but.  Whether  they  operated  at  Lancaflerf 
It  is  a  queftion)  Whether  a  creditor  refident  in  England^  fubje<5l 
Vol.  I.  Y  y  to 
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1791.  to  the  laws  of  England^  (hall  avail  himfelf  of  a  proceeding  of 
that  law,  to  enable  him  to  get  pofleflioji  of  a  debt  from  thofe 
who  are  inticled  to  that  debt,  and  who  have  the  diftribution  of 

WoRi.  it  for  the  benefit  of  all  the  creditors,  and  to  hold  that  polleffioa 
againft  thofe  creditors. 

But  the  argument  has  gone  into  a  more  general  confideratioii 
of  the  cafes  which  have  arifen  under  different  circumftances,  in 
which  (he  bankrupt's  property  being  difperfed   abroad,  or  he 
bimfelf  having  changed  his  refidence,  advantage  has  been  taken 
of  his  local  fituation,  or  of  the  local  fituation  of  the  property 
which  has  been  attached.    This  leads  me  to  a  (hort  conlider- 
ation  of  the  cafes  on  this  fubjeA,  in  which  I  fee  no  difference  if 
their  circumilances  are  rightly  underftood  and  rightly   applied. 
Firff,  it  is  a  clear  propofition,  not  only  of  the  law  of  England^ 
but  of  every  country  in  the  world,  where  law  has  the  femblance 
of  fcience,  that  perfonal  property  has  no  locality.     The  meaning 
of  that  is,  not  that  perfonal  property  has  no  vifible  locality,  but 
that  it  is  fubje£);  to  that  law  which  governs  the  perfon  of  the 
•wner.     With  refpeft  to  the  difpofition  of  it,  with  refpeA  to 
the  tranfmiflion  of  it,  either  by   fucceiEon  or  the   zGL  of  the 
party,  it  follows  the  law  of  the  perfon.     The  owner  in  any 
country  may  difpofe  of  his  perfonal  property.     If  he  dies,  it  is 
not  the  law  of  the  country  in  which  the  property  is,  but  the  law 
of  the  country  of  which  he  was  a  fubjeS,  that  will  regulate  the 
fucceflion.     For  inftance,  if  a  foreigner  having  property  in  the 
funds  here,  dies,  that  property  is  claimed  according  to  the  right 
of  reprefentacion  given  by  the  law  of  his  own  country.     In  the 
cafe  of  Pipon  v.  Pipon  (a),  a  party  had  poflefTed  himfelf  of  a 
debt  which  was  due  to  the  inteftate  a  fubje£l  of  Jnftyy  and 
whofc  perfonal  property  was  therefore  governed   by  the  law  of 
yerfey.     Lord  Hardwich  was  applied  to  by  his  other  relations 
refident  in  England^  (lating  that  they  fhould  be  excluded  from  a 
{hare  according  to  the  di(f ribution  of  Jerfiyt  but  that  they  ihould 
be  intitled  to  a  fhare  according  to  the  diftribution  of  England',  and 
they  therefore  prayed  by  their  bill,  that  the  admiiiiffratrix  might 
be  reftrained  from  taking  the  property  to  Jnfiy.  Lord  Hardwich 
very  wifely  and  judly  determined  that  he  would  not  reffrain  the 
adminidratrix,  he  would  not  dire£l  in  what  manner  the  was  to  dif^ 
pofe  of  the  property,  or  to  diffribute  it.    Having  acquired  the 
right  to  it,  (he  was  to  diftribute  it  according  to  the  law  which 
guided  the  fucccillon  to  the  perfonal  eflate  of  the  inteftate  (^). 

(j)  yfmhl.  25. 
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Pcrfonal  property  then  being  governed   by  the  lav  which'    1791. 
governs  the  pcrfon  of  the  owner,  the  condition  of  a  bankrupt  by  • 
the  law  of  this  country  is,  that  the  law,  upon  the  aa  of  bank- 
ruptcy being  committed,  vefts  his  property  upon  a  juft  confidcr- 
ution,  not  as  a  forfeiture,  not  on  a  fuppofuion  of  a  crime  com- 
mitted, not  as  a  penalty,  and  takes  the  adminiftration  of  it  by 
vetting  it  in  affignees,  who  apply  that  property  to  the  juft  pur- 
pofc  of  the  equal  payment  of  his  debts.     If  the  bankrupt  happens 
to  have  property  which  lies  out  of  thtf  jurifdiflion  of  the  law  of 
Englandy  if  the  country  in  which  it  lies  proceeds  according  to 
the  principles  of  well  regulated  jufticc,  there  is  no  doubt  but  it 
will  give  efFe<a  to  the  title  of  the  affignees.     The  determinations 
of  the  courts  of  this  country  have  been  uniform  to  admit  the 
title  of  foreign  affignees.     In  the  two  cafes  of  Solomons  v.  Rofs  (<») 
and  Jolltt  V.  Depontbieu  (A),  where  the  laws  of  Holland^  having 
in  like  manner  as  a  commiffion  of  bankrupt  here,  taken  the 
adminiftration  of  the  property,  and  veiled  it  in  perfons  who  are 
called  curators  of  defolate  eftates,  the  court  of  Chancery  held 
that  they  had,  immediately  on  their  appointment,  a  title  to  reco^ 
ver  the  debts  due  to  the  infolvent  in  this  country,  in  preference 
to  the  diligence  of  the  particular  creditor  feeking  to  attach  thofe 
debts.     In  thofe  cafes  the  court  of  Chancery  felt  very  ftrongly 
the  principle  which  I  have  ftated^  and  it  has  had  a  very  univerfal 
obfervance  among  all  nations.     But  it  may  happen,  that  in  the 
diftribution  of  the  law  in  fome  countries,  perfonal  property  may 
be  made  the  fubjefl  of  fecurities  to  a  greater  or  lefs  extent,  and 
in  various  degrees  of  form.    It  is  in  thofe  cafes  only  that  any 
difficulty  has  occurred*     A  queftion  of  this  nature  came  before 
Lord  Hardwicke  very   largely   in  the  bankruptcy  of  Captain 
TFilfon.     With  the  little  explanation  I  am  enabled  to  give  of 
that  cafe,  in  which  the  court  of  fcfTion  entirely  concurred  with 
Lord  Hardwickty  the  diftindlions  will  be  apparent-     There  were 
three  different  fets  of  creditors  who  claimed,  fubjed  to  the 
determination  of  the  court,  on  the  ground  that  tVilfon  had  con- 
iiderable debts  due  to  him  in  Scotland,     By  the  law  of  Scotland 
debts  are  affignable,  and  an  affignment  of  a  debt  notified  to  the 
debtor,  which  is  technically  called  an  intimation^  makes  a  fpecific 
lien  quoad  that  debt.     An  affignment  of  a  debt  not  intimated  to 
the  debtor,  gives  a  right  to  the  affignee  to  demand  that  debt, 
but  it  is  a  right  inferior  to  that  of  the  creditor,  who  has  obtained 

(«)  Antif  131,  {h)  Ann,  131. 
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his  aflignment  and  intimated  it.  By  the  Izw  of  Scotland  al 
•  there  is  a  proccfs  for  the  recovery  of  debts,  which  is  called 
arrcflmcnt.  Some  of  IVilforCs  creditors  bad  affignmcncs  of  (j 
cific  debts  intimated  to  the  debtors  and  completed  by  that  in 
mation,  prior  to  the  avf\  of  bankruptcy.  Others  had  adignmei 
of  debts  not  intimated  before  the  bankruptcy.  Others  fa 
arrefted  the  debts  due  to  him  fubfequent  to  the  bankruptcy,  a 
were  proceeding  under  thofe  arrcftments  to  recover  payment 
thofe  debts.  The  determination  of  Lord  Hctdwicki  and  that 
the  court  of  fefiion  entirely  concurred.  The  firll  clafs  I  ha 
mentioned,  namely,  the  creditors  who  had  fpecific  afEgnmen 
of  fpecific  debts,  intimated  to  the  debtors  prior  to  the  bankruptc 
were  hold  en  by  Lord  HardvAcke  to  ftand  in  the  fame  ficuation  x 
creditors  claiming  by  mortgage  antecedent  to  the  bankruptc] 
All  therefore  he  would  do  with  refpc£i  to  them  was,  that 
they  recovered  und^r  that  decree,  they  could  not  come  in  undc 
the  commidion  without  accounting  to  the  other  creditors  fc 
what  they  had  taken  under  their  fpecific  fecurity.  With  refpec 
to  the  next  clafs  of  creditors,  Lord  Hardwicki  was  of  opinion 
and  the  court  of  fefiion  were  of  the  fame  opinion,  that  their  tiiL 
being  a  tiile  by  aflignment,  was  preferable  to  the  title  by  arre(l< 
ment ;  and  they  likewife  held,  that  the  arreftments  being  fub 
fecjuent  to  the  bankruptcy,  were  of  no  avail,  the  property  being 
by  adignment  vcfted  in  the  adignees  under  the  commiUxon.  I( 
is  in  this  fenfc  that  an  exprellion  has' been  ufed  by  Lord  Alanf- 
jieldy  in  one  or  two  cafes,  in  which  his  language  rather  than 
his  decifion  has  been  quoted,  with  refped  to  the  law  of  Scotland^ 
namely,  that  the  efFed  of  the  afSgnment  under  a  commiiEon  of 
bankrupt  was  the  fame  as  a  voluntary  ajjignment.  For  fo  the  Ian 
of  Scotland  treats  it,  in  contra-diftindion  to  the  alS^nment  per- 
fcded  by  intimation,  and  to  an  aflignment  which  the  part] 
might  be  compelled  to  make.  But  it  does  not  follow  that  it  ia 
an  afTignment  without  confideration.  On  the  contrary,  itisfjc 
ajuft  confideration;  not  indeed  for  money  adually  paid,  noi 
for  a  confideration  immediately  preceding  the  adignmeiic.  In 
that  rcfped  therefore  it  is  a  voluntary  aflignment.  But  lakinji 
it  to  be  fo,  it  excludes  and  is  preferable  to  all  others  attaching, 
it  is  preferable  to  all  the  arrefters,  it  is  preferable  to  all  crediton 
who  (land  under  the  fame  clafs,  and  to  all  who'  have  not  taker 
the  {^eps  to  acquire  a  fpecific  lien  till  after  the  a£t  of  batikruptC] 
comuiittcJ.     In    a  variety  of  cafes,  enumerated    in   (it)   Lon 

(a)  In  Uu:it:r  y.  i».r/i,  ^Ttm  Rtp*  B»  R.  15a, 

K^nyin 
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Kenyon*s  opinion,  the  fame  idea  has  prevailed,  which  I  think  i«  i^oi, 
founded  on  the  cleared  and  moft  evident  principles  of  juftice.  if  — — - 
the  affignees  in  this  cafe  had  fent  a  perfon  over  to  St.  ChriJIopher^s  'J'*' 
to  a<ft  for  them,  if  they  had  given  notice  of  the  affignmenr,  the  Wo»t* 
court  of  Si.ChriJopher*$  ought  unqueftionably  to  have  preferred 
the  title  of  the  affignees  to  the  title  of  the  creditor  ufing  the 
procefs  of  attachment,  becaufe  the  law  of  the  country,  to  which 
the  creditor  making  the  demand  was  fubje<9,  had,  on  a  juft  con- 
fideration,  vefted  that  property  in  the  prefent  plaintiffs.  As  I 
take  the  determination  in  the  court  of  Chancery  in  the  cafe  of 
Solomcns  v.  Rofs  and  the  other  cafe,  to  be  founded,  not  on  any 
policy  of  technical  notions  of  the  law  of  England^  but  on  ge- 
neral law,  preferring  the  title  of  the  aflignees  to  the  title  of 
the  arrefting  creditor,  the  court  in  St,  Chriflopher*s  ought  alfo 
to  have  preferred  the  title  of  the  afEgnees.  When  I  have  laid 
this  down,  it  by  no  means  follows,  that  a  commiflion  of  bank* 
rupt  h«s  an  operation  in  another  country,  agaiiift  the  law  of 
that  country.  I  do  not  wifli  to  have  it  underftood,  that  it  fol- 
lows as  a  confequcnce  from  the  opinion  I  am  now  giving,  (I 
rather  think  that  tr.c  contrary  would  be  the  confequcnce  of  the 
reafoning  1  am  no  at  ufing,)  that  a  creditor  in  that  country,  not 
fubjeil^  to  the  banicrupt  laws  nor  afFeSed  by  them,  obtaining 
payment  of  his  debt,  and  afterwards  coming  over  to  this  country, 
would  be  liable  to  refund  that  debt.  If  he  had  recovered  it  in 
an  adverfe  fuit  with  the  aflignees,  he  would  clearly  not  be  liable. 
But  if  the  law  of  that  country  preferred  him  to  the  affignee, 
though  I  muft  fuppofe  that  determination  wrong,  yet  I  do  not 
think  that  my  holding  a  contrary  opinion  would  revoke  the  de- 
termination of  that  country,  however  I  might  difapprove  of  the 
principle  on  which  that  law  fo  decided.  But  another  cafe  may 
pofiibly  occur,  of  a  fuit  brought  againft  the  bankrupt  pcrfonally, 
and  a  cafe  of  this  fort  was  ftated  in  the  argument,  [fearing  and 
Others  v.  Knight.  1  have  not  been  able  to  get  a  particular  ac- 
count of  that  cafe.  It  is  (horily  ftated  in  Code's  Bank,  LaWf 
372.  that  a  perfon  having  committed  an  a£l  of  bankruptcy  had 
gone  over  to  Gibraltar^  that  a  commiflion  of  bankrupt  was 
taken  out  againft  him,  and  that  the  defendant  brought  an  a£tion 
againft  him  in  Gibraltar^  and  obtained  judgment,  and  under  the 
judgment  payment  of  his  debt.  Whether  the  perfon  was  refidcnt 
at  Gibraltar  prior  to  the  bankruptcy,  whether  the  debt  was  con» 
traded  at  Gibraltar^  whether  he  appeared  to  the  commiffion  in 
Sfiflandf  noa^  of  tbefe  cirdumftances  are  ftated*  But  the  de- 
3  cifiofl 
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cifion  would  undoubtedly  be  very  materially  varied  by  tbofe  clN 
Cumfiances.  Lord  Mansfitld  held,  that  the  defendant  having 
recovered  the  debt  againft  the  bankrupt  who  was  perfonally  pr^ 
fent  at  Gibraltar^  was  not  anfwerable  to  the  affignces  for  tb 
money.  I  am  told  in  one  account  of  that  cafe,  that  it  turned  oi 
the  form  of  the  adion.  But  this  is  clear,  that  there  being  nc 
certificate,  the  defendant  in  that  cafe  had  a  right  to  fue  th< 
(bankrupt.  A  bankrupt  in  this  country  without  a  certificate, 
may  be  fued  \  and  though  his  goods  could  not  be  taken  in  ex- 
ecution, being  vefted  in  the  aiSgnees,  yet  his  perfon  might. 
There  was,  therefore,  a  good  commencement  of  the  fuit  againU 
the  perfon  of  the  bankrupt  at  Gibraltar.  How  the  debt  was 
contracted,  and  how  the  fuit  was  carried  on,  the  report  gives 
no  account.  However,  it  is  at  moft  but  a  decifion  at  Niji  Prias, 
and  is  the  only  cafe  which  feems  at  all  to  (land  againft  the  cur« 
rent  of  authorities,  which  hold  that  the  operation  of  the  bankrupt 
laws,  with  refpef^  to  the  perfonal  property  of  the  bankrupt, 
when  that  property  is  brought  into  this  country  by  any  one 
who  has  obtained  it,  is  to  carry  a  right  to  recover  it  to  the  afug« 
nees  for  the  benefit  of  all  the  creditors.  But,  as  1  faid  before, 
it  is  not  necefTary  to  go  the  whole  length  of  that  difcuffion,  be- 
caufe  on  the  circumAances  of  this  particular  cafe,  the  qucftion 
is  merely.  Whether  a  creditor  of  the  bankrupt  reddent  in  Eng- 
iand^  and  knowing  of  the  bankruptcy,  (hall  avail  hlmfelf  of  a 
procefs  which  he  has  commenced  in  England^  fo  as  to  retain  his 
debt  from  the  affignees,  and  gain  a  preference  over  the  other 
creditors  ?  This  is  a  propofition  too  clear  to  require  any  dif" 
CuiEon.     The  confequence  therefore  is,  that  there  muft  be 

Judgment  for  the  plaintiff's  (a), 

(a)  [See  PAi.7/>j  &  a/.  ▼.  Hunter  &  al,  |  ciple  of  thif  cafe  wa«  affirmed  in  ihc  Ej- 
fpa,  vol.  a.  p.  4Ci.  in  which  the  pria-  |  chc^oer  Chamber :  Dijjint,  £yk£»  C.  J.] 
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Sill  recovered  the  debt  againft  the  bankrupt  who  was  perfonally  pre-i 
Woii-  fent  at  Gibrabar^  was  not  anfwerable  to  the  affignees  for  the 
*'*^*'  money.  I  am  told  in  one  account  of  that  cafe,  that  it  turned  on 
the  form  of  the  adion.  But  this  is  clear,  that  there  being  no 
•ertificate,  the  defendant  in  that  cafe  had  a  right  to  fue  the 
(bankrupt.  A  bankrupt  in  this  country  without  a  certificate, 
may  be  fued  |  and  though  his  goods  could  not  be  taken  in  ex- 
ecution, being  vefted  in  the  affignees,  yet  his  perfon  might. 
There  was,  therefore,  a  good  commencement  of  the  fuit  againft 
the  perfon  of  the  bankrupt  at  Gibraltar.  How  the  debt  was 
contraded,  and  how  the  fuit  was  carried  on,  the  report  gives 
no  account.  However,  it  is  at  moft  but  a  decifion  at  iiifi  Prius^ 
and  is  the  only  cafe  which  feems  at  all  to  ftand  againft  the  cur- 
rent of  authorities,  which  hold  that  the  operation  of  the  bankrupt 
laws,  with  ttl^tOt  to  the  perfonal  property  of  the  bankrupt, 
when  that  property  is  brought  into  this  country  by  any  one 
who  has  obtained  it,  is  to  carry  a  right  to  recover  it  to  the  affig- 
siees  for  the  benefit  of  all  the  creditors.  But,  as  1  faid  before, 
it  is  not  necefTary  to  go  the  whole  length  of  that  difcuffion,  be* 
caufe  on  the  circumftances  of  this  particular  cafe,  the  queftion 
IS  merely.  Whether  a  creditor  of  the  bankrupt  rcCdcnt  in  Eng* 
land^  and  knowing  of  the  bankruptcy,  (hall  avail  hlmfelf  of  a 
procefs  xvhicb  he  has  comnuiiced  in  England^  fo  as  to  retain  his 
debt  from  the  affignees,  and  gain  a  preference  over  the  other 
creditors  ?  This  is  a  proportion  too  clear  to  rt quire  any  dif- 
cuffion.     The  confequence  therefore  is,  that  there  muft  be 

Judgment  for  the  plaintiffs  (a). 

(tf)  [See  Phir^ps  Gf  al.  ▼.  Hunter  Gf  aL  |  ciple  of  thit  cafe  wa«  affirmed  in  the  Eat- 
fOit  vol.  a.  p.  4ci.  in  whicii  the  pria-  (  chc^oer  Chamber:  Dtjfmt.  £yiii,  C.  J.] 
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